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THE  SUPREME  COURT 

APRIL  SESSION,  1881. 


(M*.  T.667.— DapMtBMt  Twnl 

JAMES  WILSON  v.  JAMES  MADISON  r  ai. 

ROMUTIAD  —  JUDOliBMT — ^ATTACHMBHT  — *  JUITICB*t  COOBC— *A  hOBHeitMd  Wtm 

declared  after  an  attaehmant  on  tlia  land  and  a  Jndgmant  In  a  Juttlea^a 
Court,  but  no  abstract  had  been  filed  or  recorded  In  the  Recorder*!  Offlcei 
EOd,  that  at  the  time  of  the  declaration  of  homestead,  the  judgment 
did  not  constitute  a  lien  vpon  the  premises  within  |  1241  of  the  CItU 
Cede,  and  a  sale  nnder  the  judgment  eonTSjad  no  tltlt. 

Appsai.  from  a  judgment  in  favor  of  the  defendant,  and 
from  an  order  denying  a  new  trial  in  the  Superior  Court  of  Ran 
Diego  County.    MoNkaly,  J. 

The  case  was  before  the  Court  on  a  former  appeal,  and  is 
reported  in  55  CaL  5. 

Bronsan  A  Wells,  A.  B.  Hotehhiss,  W.  J.  Oalewood,  and 
Thos.  B.  Slave,  for  Appellants. 

The  judgment  of  the  Justice  took  effect  by  relation  from 
October  2l8t,  1876.  {Porter  v.  Pico,  55  Cal.  165 ;  Sharp  ▼. 
Baird,  43  id.  577.)  The  title  originating  in  the  elder  lien, 
must  prevail  over  that  originating  in  the  junior  lien.  (^LUtU^ 
field  ▼.  NichoU,  42  id.  874.) 
▼ou  LYin— 1 
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Chase  £  Leach,  for  Bespondent. 

The  judgment  was  not  a  lien  upon  the  -pTOipertj  at  the  time 
of  filing  the  homestead  claim,  hence  no  title  passed.  (Ifc- 
Oracken  v.  Harris,  64  CaL  81.) 

The  Coubt: 

An  attachment  from  a  Justice's  Court  was  levied  upon  the 
premises  in  question  October  21st,  1876;  judgment  was  had 
in  the  action  November  6th,  1876  —  but  no  abstract  was  filed 
or  recorded  in  the  Recorder's  office;  the  declaration  of  home- 
stead was  made  November  10th,  1876;  and  thereafter  pro- 
ceedings were  had  for  a  sale  imder  the  Justice's  execution. 
At  the  time  of  the  declaration  the  judgment  did  not  consti- 
tute a  lien  upon  the  premises  within  Section  1241,  Civil  Code, 
(McCracken  v.  Harris,  64  Cal.  81;  Stdlivan  v.  Hendrichsan, 
id.  258.)  The  Court  found  that  Hatfield  resided  on  the 
premises  at  the  time  of  the  declaration,  and  there  was  evidence 
upon  which  to  base  the  findings. 

Judgment  and  order  affirmed. 


(No.   7,621. —  Department  One.] 

I.  H.  STEWAKT  v.  ALMA  WHITLOCK  «t  ai. 

MxsTAKB  —  MoBTQAGB. —  In  an  action  to  forecloae  a  mortgage,  ezeeated  bj  n 
husband  and  wife,  upon  a  portion  of  the  homestead,  the  Goart  found  that 
the  wife,  in  executing  the  mortgage,  was  made  acquainted  with  the  lite- 
ral contents  of  the  instrument,  but  did  not  intend  to  Include  a  certain 
portion  of  the  land  mortgaged,  and  did  not  suppose  it  was  included;  that 
her  mistake  was  caused  by  the  misrepresentations  of  her  husband,  but 
that  the  mortgagee  did  not  know  of  snch  misrepresentations,  or  that  her 
Intention  was  otherwise  than  as  expressed  in  the  instrument  Held,  that 
her  mere  intention  (uncommunlcated  to  the  mortgagee  either  by  the> 
writing  itself  or  otherwise)  could  not  control  the  plain  letter  of  her  con- 
tract 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  San  Bernardino  County.     Eolfb^  J. 

Henry  M.  WiUis,  for  Appellant 

Defendant  Isabel  is  entitled  to  judgment  in  her  favor  08> 
ffat  facts  found.     The  consideration  of  the  mortgage  was  to 
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ber  husband;  her  signatare  was  obtained  by  false  represonta- 
tions  and  fraud  and  deceit  There  was  no  oontract  on  her 
part  between  her  and  plaintiff.  She  never  assented  to  the 
mortgage  as  it  is  written  and  construed  by  the  Court  (Civil 
Code,  §§  1666,  1666,  1567,  1568,  1571,  1672,  1580,  1640, 
1649;  Saunders  v.  Clark,  29  CaL  299;  San  Jose  v.  Younger, 
id.  172.) 

Byron  Waters,  for  Eespondent 

The  plaintiff  had  no  notice  of  any  fraud  or  false  repre- 
sentations. The  Court  so  finds,  and  this  places  him  in  the 
position  of  an  innocent  purchaser  for  value.  (Conn,  L.  Ins. 
Co.  V.  McCormich,  46  CaL  680;  Frey  v.  CUiford,  44  id  335; 
Deputy  V.  Stapleford,  19  id.  302.) 

The  Coubt: 

The  plaintiff  advanced  his  money  and  took  his  mortgage, 
duly  executed  by  defendants  Alma  Whitlock  and  his  wife 
Isabel,  without  any  notice  or  knowledge  of  the  alleged  mis- 
representations made  by  the  former  to  the  latter  with  refer- 
ence to  the  lands  described  in  the  mortgaga 

The  Court  below  found  as  follows : 

^*  That  at  the  time  said  mortgage  of  date  August  80th,  1879, 
was  executed,  the  defendant  Isabel  was  by  the  Notary  Public 
examined  separately  and  apart  from  and  without  the  hearing 
of  her  husband,  and  by  said  ITotary  then  made  acquainted 
with  the  contents  thereof.  That  the  defendant  Isabel  then 
directed  some  change  to  be  made  in  the  wording  of  said  mort- 
gage, by  which  she  intended  to  exclude  any  part  of  said  lots 
8  and  18,  which  change  was  accordingly  made,  and  there- 
upon, while  so  separate  from  and  without  the  hearing  of 
her  husband,  and  being  acquainted  with  the  literal  reading  of 
said  mortgage,  she  acknowledged  to  said  Notary  that  she  ex- 
ecuted the  same  freely  and  volimtarily,  and  did  not  wish  to 
retract  such  execution,  and  thereupon  said  Notary  Public  at- 
tached to  said  mortgage  a  certificate  of  such  acknowledgment 
in  due  form  as  required  by  law." 

The  Court  found  that  defendant  Isabel  Whitlock  did  not 
intend  to  include  in  the  mortgage  any  portion  of  lots  three 
and  eighteen.     Her  mere  intention  (unoonmiunicated  to  plaint- 
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iff,  either  by  the  writing  itself  or  otherwise)  can  not  control 
the  plain  letter  of  her  oontract,  executed  with  all  the  formal- 
ities required  by  law  —  in  the  execution  of  mortgages  of  their 
property  by  married  women,  and  with  full  knowledge  of  the 
actual  contents  of  the  instrument 
Judgment  affirmed. 


tNo.  T,422. —  Department  One.) 

ANTONIO  LATAILLADE  17.  SANTA  BARBARA  GAS 

COMPANY. 

CoMPLAi!VT  —  Pliadino  —  JUSTICE'S  CouRT. —  The  compIalnt  In  this  case   (set 

out  helow)  held  to  he  sufficient. 
[ANDLOKO    AND   TENANT  —  BsTOpPBL. —  Th€   defendant    upon    the    f acU    found 

held  to  be  estoppel  to  denj  the  title  of  the  plalntlfT. 

Appeal  from  a  judgment  in  the  Superior  Court  of  Santa 
Barbara  County.     Heacook,  J. 

This  action  was  originally  brought  in  the  Justice's  Court 
by  filing  the  following  complaint :  "  Complaint. —  Santa  Bar^ 
bara,  October  20th,  1879.  The  Santa  Barbara  Gas  Co.  Dr. 
To  Maria  Antonia  Lataillade.  To  balance  due  on  rent  of  land, 
two  hundred  and  fifty  dollars.  Endorsed  —  Filed  October  20th, 
1879.  R.  D.  Smith,  Justice  of  the  Peace.'*  The  defendant 
answered,  denying  each  and  every  allegation  of  the  complaint, 
and  alleging  that  it  had  never  leased  any  land  from  the  de- 
fendant, and  that  it  was  the  owner  in  fee  simple  of  all 
lands  that  it  used.  The  Court  found  that  on  June  10th, 
1873,  the  Town  of  Santa  Barbara  granted  certain  land  to  the 
plaintiff  and  another,  and  that  on  the  24th  day  of  May, 
1878,  her  co-tenant  conveyed  his  interest  to  her,  that  in  the 
year  1875,  the  defendant  asked  for  and  obtained  permission 
from  the  plaintiff  to  lay  down  its  gas-pipes  beneath  the 
surface  of  the  earth  across  and  through  the  said  land,  agree- 
ing with  the  plaintiff  to  pay  monthly  for  such  use  of  the 
premises  such  monthly  rent  or  sum  as  it  should  be  reasonably 
worth;  that  in  pursuance  of  such  agreement  the  defendant 
entered  upon  the  premises  of  the  plaintiff  and  laid  down  its 
gas-pipes  across  and  through  the  same,  the  pipe  being  from 
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eighteen  to  twenty-four  inches  beneath  the  surface  of  the  earth ; 
and  that  such  use  and  occupation  of  the  premises  is  reasonably 
worth  one  dollar  and  fifty  cents  a  month. 

Charles  E.  Huse,  for  Appellant 

As  the  judgment  is  for  thirty-six  dollars,  the  court  must 
have  allowed  to  the  plaintiff  as  rent,  one  dollar  and  fifty  cent» 
per  month  for  twenty-four  months;  but  as  she  was  the  owner 
of  only  one  half  of  the  land  prior  to  May  24th,  1878,  she 
was  entitled  to  only  one  half  of  one  dollar  and  fifty  cents 
prior  to  that  date.  The  complaint  is  dated  October  20th, 
1879.  This  is  only  one  year  and  five  months  after  she  acquired 
title  to  the  other  half  of  the  land.  But  the  Court  has  given 
her  full  rent,  instead  of  half  of  the  rent,  during  the  seven 
months  of  the  period  of  twenty-four  months,  while  she  was  the 
owner  of  only  one  half  of  the  land.  The  judgment  is  therefore 
one  half  of  seven  twenty-fourths  too  large,  being  an  excess 
of  five  dollars  and  twenty-five  cents. 

Riekard  &  Bayce  and  C.  Qray,  for  Respondent 

The  judgment  should  have  been  for  a  much  larger  amount 
The  defendant  occupied  the  premises  for  four  years  under  the 
agreement,  and  deducting  the  five  dollars  and  twenty-five 
cents  claimed  by  counsel  to  be  in  excess,  plaintiff  should  have 
had  judgment  for  sixty-six  dollars  and  seventy-five  cents. 

The  Coubt: 

The  complaint  filed  in  the  Court  of  the  Justice  of  the 
Peace  was  sufficient  to  uphold  a  judgment  by  the  Justice,  and 
sufficient  in  the  absence  of  special  demurrer  to  sustain  the 
judgment  of  the  Superior  Court  {Carroll  v.  Carghill,  4  Cal. 
121;  O'Callahwn  v.  Booth,  6  id.  68;  Leining  v.  Otrnld,  18  id. 
598 ;  Stuart  v.  Landers,  16  id.  372 ;  Waison  v.  Whitney,  23 
id.  376.)  As  defendant  entered  by  permission  of  plaintiff,  he 
is  estopped  from  denying  her  title.  (Tewksbvry  v.  Magraff, 
88  Cal.  287;  Bigelow  on  Estoppel,  860  and  881.)  The  judg- 
ment is  for  thirty-six  dollars.  Appellant  argues  with  some 
•kboration  (but  we  are  not  completely  convinced)  that  this 
!•  aboat  five  dollars  too  mudu 

Judgment  affirmed. 
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[No.  7462.—  In  Baok-I 
[No.  7,581.— *  Department  Onel 

WILLIAM  H.  BRODRIBB  v.  LUTHER  0.  TIBBETS. 

Monnuaa  —  Ihtmiot  —  FosncLosuu.— A  mortgage  glTen  as  aeenrtty  for 
the  pajrment  of  the  principal  of  a  promisaory  note  with  Interest,  bnt  con- 
taining no  prorlslon  for  foreclosnre  npon  the  non-payment  ot  Interest  can 
not  he  foreclosed  nntll  the  principal  snm  becomes  due. 

Appeal  from  judgments  for  the  plaintiff  in  the  Superior 
Court  of  San  Bernardino  County.    Rolfb,  J. 

These  are  two  actions  upon  the  same  mortgage^  the  former 
to  foreclose  for  interest  due  January  16,  1880,  and  the  latter 
for  additional  interest  falling  due  May  16, 1880. 

Paris  &  Allen,  for  Appellant. 

Byron  Waters,  iot  Respondent. 

The  CouBT,  Department  One: 

The  demurrer  to  the  complaint  ought  to  have  been  sus- 
tained. 

The  mortgage  sued  upon  contains  the  following  stipulation: 

"  As  security  for  the  payment  to  said  mortgagee  of  the  sum 
of  twenty-one  hundred  dollars  in  the  gold  coin  of  the  United 
States  of  America,  on  the  sixteenth  day  of  September,  a.  d 
1881,  with  interest  thereon,  at  the  rate  of  ten  per  cent  per 
annum,  according  to  the  terins  and  conditions  of  a  certain 
promissory  note  of  even  date  of  this  mortgage,  in  the  words 
and  figures  following,  to  wit: 

"  $2,100. 

"  San  Bebkabdino,  Oal.,  September  16th,  1879. 

"  Two  years  after  date,  without  grace,  I  promise  to  pay  to 
Edward  Brodribb,  guardian  of  W.  H.  Brodribb,  or  order,  the 
sum  of  two  thousand  one  hundred  dollars,  payable  onlf  in 
gold  coin  of  the  United  States,  for  value  received,  with  in- 
terest thereon  in  like  gold  coin,  at  the  rate  of  ten  per  cent  per 
annum  from  date,  payable  monthly,  until  paid." 

By  the  terms  of  the  mortgage  the  lien  was  to  be  foreclosed 
only  when  the  principal  sum  named  in  the  promissory  note 
became  due.     The  parties  might  have  agreed  that  the  inorb- 
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gage  should  be  foreclosable  to  the  extent  of  the  interest  due, 
whenever  any  installment  of  interest  ahonld  become  due. 
But  they  have  not  so  agreed  in  terms^  or  by  implication. 
There  is  no  covenant  that  in  case  of  default  in  the  payment 
of  interest  the  principal  shall  become  due^  nor  any  stipulation 
which  can  be  construed  to  be  a  distinct  dedication  of  the  lands 
as  security  for  the  payment  of  interest  separated  from  the 
principal,  or  as  authorizing  a  sale  of  them  to  pay  interest  prior 
to  the  maturity  of  the  note.  The  mortgage  was  given  as  security 
for  the  payment  of  the  principal  and  (with)  ^'interest  thereon," 
etc  The  language  employed  by  the  parties  clearly  expresses 
their  intention  that  the  contract  should  be  such  as  that  the 
remedy  by  the  foreclosure  woxdd  not  be  available  until  the 
principal  sum  should  become  due. 

It  may  be  suggested  that  the  facts  alleged  in  the  complaint, 
among  which  are  the  making  of  the  note,  and  that  the  sum 
of  seventy  dollars  interest  is  due  upon  it,  would  justify  a 
judgment  ai  law  for  seventy  dollars,  and  therefore  the  de- 
murrer was  properly  overruled.  In  response — ^without  deter- 
mining but  that  a  demurrer  to  a  complaint  in  equity  will  prop- 
erly be  sustained  "because  the  facts  alleged  show  that  the  plain- 
tiff has  a  complete  remedy  at  law — ^it  is  enough  to  say  that  the 
complaint  in  the  case  before  us  shows  on  its  face  that  the  Court 
below  had  no  jurisdiction  of  the  subject-matter,  to  wit,  an  al- 
leged indebtedness  of  seventy  dollars. 

Judgment  reversed  and  cause  remanded,  with  direction  to 
the  Court  below  to  sustain  the  demurrer  to  the  complaint. 

The  CouBT  in  Bank: 

This  case  arises  out  of  an  action  to  foreclose  a  mortgage  for 
four  monthly  installments  of  interest,  amounting  to  seventy 
dollars,  alleged  to  be  due  and  unpaid  upon  a  promissory  note 
which  has  not  become  due,  and  the  payment  of  which  is  se- 
cured by  the  mortgage. 

Neither  the  note  nor  mortgage  contains  any  agreement  for 
foreclosure  of  the  mortgage  on  default  of  the  payment  of  in- 
terest In  the  absence  of  such  an  agreement  tiie  mortgage 
ean  not  be  foreclosed  until  the  note  shall  become  due.  (firodr 
ribb  T.  Tibbets,  supra.) 

Judgmant  reversed. 
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INOb  7JSiB4 — DiptrtOMBt  Two.] 

FRANCIS  MORA  v.  THEODORE  LE  ROT  wr  ax. 

Action  to  Quxar  Titui  bt  Tsubtib  —  Pabtibb  —  Dbmdbbbk  —  Cobpobatsoh 
Sole. —  Id  an  action  to  quiet  title  tli«  death  of  the  original  plaintilf  was 
•oggested  pending  the  action,  and  Immediately  thereafter  the  presant 
plaintiff  (aa  hia  sncceaaor)  filed  an  amended  complaint,  in  the  title  of 
which  he  is  ityled  plaintiff,  and  the  original  defendanta  and  othera,  de- 
fendanta,  the  complaint  alleging,  that  the  plaintiff  ia  a  aole  corporation 
duly  created  and  acting  hy  and  under  authority  of  law  under  the  nama 
and  atyle  of  tha  Roman  Catholic  Blahop  of  Monterey,  and  that  aa  auch 
Bishop  or  aole  corporation,  ha  ia  the  owner  aalaed  in  fee  of  the  land  in 
controveray  in  truat  for  the  use  and  benefit  of  the  Roman  GathoUc  Church 
of  San  Buena  Ycntura,  and  that  the  defendanta  claim  an  estate  or  inter- 
eat  in  said  land  adyerae  to  hlih.  The  defendanta  demurred,  oi.  tha 
grounda  that  the  complatait  did  not  atate  facta  auiBcient  to  constitute  a 
eauae  of  action,  and  that  It  was  ambiguous,  unlDteillglble,  and  uncertain, 
and  tha  demurrer  having  been  sustained  without  leaye  to  amend.  Judg- 
ment waa  entered  in  their  fayor.  Held,  Flrat  —  That  the  defendanta 
having  voluntarily  demurred  to  the  amended  complaint  could  not  now 
be  heard  to  object  that  the  present  plain Uff  waa  not  regularly  subeti- 
tnted  for  tha  original,  or  that  tha  additional  defendants  were  not  reg- 
ularly made  partiea  to  the  action.  Second  —  That  the  complaint  showed 
that  the  plaintiff  had  a  suflicient  Interest  in  the  land  to  enable  him  to 
maintain  the  action.  Third  —  That  tha  objection  that  It  did  not  appear 
that  the  plaintiff  had  legal  capacity  to  sue  could  not  be  availed  of  upon 
either  of  the  grounda  of  demurrer  stated  in  thia  ease.  Fourth  —  That  tha 
objection  that  the  land  In  controveray  waa  greater  In  quantity  than 
could,  under  the  law,  ba  held  by  a  aole  corporation,  could  not  be  sua- 
tained,  aa  he  would  at  all  events  have  a  right  to  have  his  title  quieted 
to  the  amount  which  the  law  allowed  him  to  hold ;  and  that  It  was,  there- 
fore unneeeaaary  to  determina  whether  ha  could  hold  the  quantity  claimed 
in  hia  complaint 

DaMUBRBB  —  Amendment  of  Complaint. —  Whenever  a  demurrer  to  a  com- 
plaint ia  anatalned  on  the  ground  that  it  doea  not  state  a  cause  of  action, 
without  leave  to  amend,  the  defendant  ia  entitled  to  have  a  final  Judg- 
ment entered  in  hia  favor. 

SUBPLDSAOE  —  Motion  to  Strike  Out  —  Practice. —  The  existence  of  super- 
fluous matter  In  a  complaint  may  ba  remedied  by  a  motion  to  strike 
out 

Appeal  from  a  judgment  for  the  defendant  in  the  First 
District  Court  County  of  Ventura.    Fawoett^  J. 


Tho8.  H.  Smith,  for  Appellant. 
B.  B.  Brooks,  for  Bespondeot 
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Sharpstbtk,  J. : 

This  action  was  originany  oommenoed  bj  the  plaintiiFs  pie- 
decessor,  ThaddeuB  Amat,  ^'Boman  Catholic  Bishop  of  Hon* 
terey/'  whose  death  was  suggested  pending  the  action,  and 
immediately  thereafter  the  plaintiff  filed  and  amended  com* 
plaint,  in  the  title  of  which  he  is  styled  plaintiff,  and  the  de- 
fendants named  in  the  original  complaint  and  some  others  are 
styled  defendants.  The  persons  named  as  defendants  in  the 
amended  complaint  filed  an  answer  thereto.  Afterwards  the 
plaintiff  filed  another  and  "  last  amended  complaint,"  as  it  is 
styled,  to  which  the  defendants  demurred  on  two  grounds: 
1.  That  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  2.  That  it  is  ambiguous,  untintelligible,  and  imcer* 
tain. 

The  record  does  not  disclose  how  the  plaintiff  in  the 
amended  complaint  was  substituted  for  the  one  named  in  the 
original,  or  how  the  defendants  other  than  those  named  in 
the  original  were  made  parties  to  the  action,  except  that  by 
answering  the  amended  complaint  they  voluntarily  made 
themselves  parties  to  it,  and  can  not  now  be  heard  to  object 
that  it  does  not  appear  that  the  present  plaintiff  was  regularly 
substituted  for  the  original,  or  that  the  additional  defendants 
were  regularly  made  parties  to  the  action. 

The  demurrer  was  sustained  without  leave  to  amend  the  com- 
plaint, and  a  judgment  ordered  and  entered,  "  that  the  com- 
plaint herein  be  dismissed  for  want  of  equity,  and  that  the 
defendants  go  hereof  without  day,  and  that  they  recover  from 
said  plaintiff  their  costs  of  this  suit  taxed  at  $- ." 

Whenever  a  demurrer  is  sustained  to  a  complaint  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  without  leave  to  amend,  the  defendant  is  en- 
titled to  have  a  final  judgment  entered  in  his  favor.  As  was 
said  in  Bauman  v.  The  New  York  C.  R.  R.  Co.,  10  How.  Pr. 
218:  ''The  demurrer  in  this  case  is  to  the  whole  complaint, 
and  the  decision  upon  it  is  that  the  plaintiff  has  no  right  of 
action.  Nothing  remains  to  be  done  by  the  defendants  after 
the  decision  but  to  have  their  costs  adjusted,  and  to  perfeet 
judgment  in  their  favor  against  the  plaintiff." 

And  fliii  brings  ns  to  the  question  whedier  the  demunw 
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was  properly  sustained.  The  object  of  the  aetiony  as  dis- 
closed in  the  prayer  of  the  complaint^  was  to  have  a  claim 
of  the  defendants,  which  was  adverse  to  that  of  the  plaintiff, 
to  certain  real  estate,  determined.  The  plaintiff  alleges  that 
he  ^'is  a  sole  corporation,  dnly  created  and  acting  by  and  un- 
der authority  of  law,  under  the  name  and  style  of  the 
^Roman  Catholic  Bishop  of  Monterey,'  and  that  he  is  the  law- 
ful successor  ♦  ♦  ♦  to  Jose  de  Jesus  de  Gonzales,  for- 
merly holding  the  office  of  Gtovemor  of  the  Mitre  and  Head 
of  the  Diocese  of  Santa  Barbara  in  this  State,  in  and  for  the 
benefit  of  the  Boman  Catholic  Church,''  and  as  such  Bishop, 
or  sole  corporation,  he  is  the  owner,  seised  in  fee  of  certain 
real  estate  held  by  him  in  trust  for  the  use  and  benefit  of  the 
Roman  Catholic  Church  of  San  Buena  Ventura,  and  that  the 
defendants  claim  an  estate  or  interest  in  said  land  adverse  to 
him.  This  is  followed  by  allegations  to  the  effect,  as  we  con- 
strue them,  that  a  grant  of  lands,  known  as  the  '^Ex-Mission 
of  San  Buena  Ventura,"  was  made  to  the  predecessor  of  Poli, 
and  in  trust  for  the  Church,  and  that  Poli,  as  the  successor  of 
the  original  grantee,  obtained  a  patent  for  said  land  and  held 
it  charged  with  that  trust,  and  that  the  beneficiary  of  that 
trust  renounced  and  exchanged  the  same  for  the  Rancho 
Lagima,  which  is  within  said  grant  patented  to  Poli,  as  afore- 
said. It  is  to  this  land  that  the  defendants  are  alleged  to 
claim  an  estate  or  interest  adverse  to  the  plaintiff,  which  he 
seeks  in  this  action  to  have  determined.  The  plaintiff  alleges 
that  he  is  the  owner  and  seised  in  fee  of  this  land,  which  is 
held  in  trust  by  him  for  the  use  and  benefit  of  the  Church. 
That,  coupled  with  the  other  allegation  that  the  defendants 
claim  an  estate  or  interest  in  said  land  adverse  to  him,  pre- 
sents a  case  of  conflicting  claims  to  real  property. 

That  there  is  much  in  the  complaint  that  is  superfluous,  we 
are  ready  to  admit  But  that  could  have  been  remedied  by 
a  motion  to  strike  out. 

We  think  that  the  complaint  shows  that  the  plaintiff  has  a 
sufficient  interest  in  the  land  to  enable  him  to  maintain  this 
action.    (Pierce  v.  Felter,  63  CaL  18.) 

The  objection  that  it  does  not  appear  that  the  plaintiff  has 
legal  capacity  to  sue  can  not  be  availed  of  upon  either  of  the 
grounds  of  demurrer  stated  in  this  case.    Whether  the  alle- 
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gation  of  the  complaint  in  respect  of  the  plaintiff  being  a 
ftole  corporation  is  sufficient  or  not,  can  not  be  determined 
npon  a  demurrer  to  the  complaint,  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Such  a  demurrer  has  no  application  to  the  capacity  of  the 
plaintiff  to  sue.  {The  Phamx  Bank  ▼.  Donnelly  40  K.  Y. 
410.) 

It  being  admitted  that  a  sole  corporation,  such  as  the 
plaintiff  claims  that  he  is,  could  hold  real  estate  not  exceed- 
ing four  full  lots  in  a  town  or  city,  or  twenty  acres  in  the 
country  in  trust  for  a  church,  die  question  whether  the 
plaintiff  could  so  hold  the  quantity  whidi  he  claims  in  his 
complaint  in  this  action  need  not  now  be  determined.  If  the 
complaint  shows  that  the  plaintiff  is  entitled  to  any  relief, 
the  demurrer  was  improperly  sustained.  His  right  to  have  his 
title  quieted  to  four  lots  or  twenty  acres  is  not  affected  by  his 
claim  to  have  it  quieted  to  one  thousand  acres  or  more. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Superior  Court  of  Ventura  County  to  overrule  the  demurrer 
to  the  complaint,  with  leave  to  the  defendants  to  answer  within 
ten  days  after  being  notified  of  the  overruling  of  said  demurrerl 

MoBBisoN,  0.  J.,  and  Mtbiob:,  J.,  concurred. 


[No.  7.SS0.— In  Bank.] 

H.  MABURT  V.  JOSE  DOLORES  RUIZ  m  ai. 

If  OBTOAffli  —  FOBSCLOSUSB  — *  PABTiaS  —  IMTISTBNTIOK  —  HOMBSnULD. —  Ib        ftB 

action  to  foreclose  a  mortgage  on  the  homestead,  czeeated  by  tbe  hns- 
tMnd,  the  wife  ia  a  necessary  party,  and  if  not  made  a  party  is  entitled 
to  interrene;  and  In  such  action  the  question  of  homestead  or  no  home- 
stead may  he  determined. 

ID/— HoMBSTBAD  —  AJULBDomfBMT. —  The  sxecotion  by  the  hnshand  and 
wife  of  a  deed  of  conveyance  of  the  homestead,  ahsolate  In  form,  hot  in- 
tended as  a  mortgage.  Is  not  an  abandonment  of  the  homestead,  except 
as  against  an  Innocent  purchaser. 

Ibu — FOBBCLOSUBB  —  AssioifMBNT. —  In  an  action  by  the  alleged  assignee  of 
the  mortgagee,  to  foreclose  a  mortgage  executed  by  the  husband  on  the 
homestead,  the  wife  Intervening  has  no  interest  in  the  question  of  the 
TBUdltj  oi  the  assignment,  and  cannot  interpose  an  obJeetloB  h|y  de- 
MBnev  te  the  allegation  ef  the  complaint  on  this  poiat. 
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Appeal  from  a  judgment  in  the  Seventeenth  District  Conrt, 
Coimty  of  Lo6  Angeles,  Sbpulvsda,  J.,  and  from  an  order  de- 
neying  a  motion  for  a  new  trial  in  the  Superior  Court  of  Los 
Angeles  County  by  the  same  Judge. 

A  decision  in  this  case  was  made  by  Department  Two,  Jan- 
aury  6th,  1881,  affirming  the  order  denying  a  new  triaL 

Wicks  dk  Ramirez  and  O'Melveny  A  Hazard,  for  AppeHants. 

The  conveyance  to  Hignera  being  nothing  but  a  mortgage 
(as  between  the  parties),  the  homestead  right  was  hypothe- 
cated merely,  the  legal  title  never  passed,  and  upon  its  can- 
cellation and  reconveyance  back  to  Buiz  the  equitable  right 
or  lien  of  Higuera  ceased,  and  the  estate  and  homestead  rights, 
in  unaffected  and  undisturbed  existence,  remained  as  though 
the  deed  to  Higuera  had  never  been  made.  {Shepherd  v.  Cos- 
sidy,  20  Texas,  24.)  Upon  the  reconveyance  back  to  hus- 
band, he  held  it  in  trust,  within  the  decision  of  Hassey  v. 
Wilke,  53  CaL  626,  for  the  wife.  (Hugunin  v.  Dewey,  20 
Iowa,  868;  Murphy  v.  Crouch,  24  Wise  866.)  The  continued, 
actual  residence  of  intervener  on  this  land  was  prima  facie 
evidence  of  the  right  of  homestead,  and  the  records  as  well  as 
the  residence,  imparted  notice  of  her  rights.  (Harper  v.  Forbes, 
15  Cal.  202;  Holden  v.  Finney,  6  id.  234;  Smyth  on  Home- 
steads, etc.,  sec.  280.) 

Barclay  <£  Wilson  and  BickneU  &  White,  for  Respondents. 

The  defendant  and  intervenor  joined  in  an  absolute  con- 
veyance in  form,  grant,  bargain,  and  sale,  to  Francisco  Higuera, 
of  the  premises  covered  by  the  homestead.  This  grant  operated 
as  an  iibaudonnient  of  the  homestead.  (Civil  Code,  §  1,243; 
Hughes  v.  Davis,  40  CaL  117;  Fuquay  v.  Stickney,  41  id.  683.) 

Thobnton,  J. : 

In  this  action,  which  was  brought  to  foreclose  a  mortgage 
by  one  claiming  to  be  the  assignee  of  the  note  and  mortgage 
mied  on,  the  sole  mortgagor,  Job6  Dolores  Buis,  together  widi 
Doloret  8.  de  Abila  and  D.  B.  Hoffman,  were  made  defend- 
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ants.  The  note  and  mortgage  above  mentioned  were  executed 
on  the  27th  of  June,  1877.  The  defendants,  failing  to  an- 
swer, were  regularly  defaulted.  One  Salvadora  Ituiz^  by 
leave  of  the  Oourt,  filed  a  oomplaint  in  intervention,  in  which 
she  alleged  that  on  the  31st  of  December,  1872,  and  prior 
thereto,  she  was,  and  thereafter  continued,  the  wife  of  the 
mortgagor,  and  that  when  the  said  mortgage  was  executed, 
and  ever  since  the  day  last  named,  she  and  her  husband  had 
resided  on  the  mortgaged  premises;  that  on  the  said  day  her 
husband  selected  the  property  mortgaged  as  a  homestead,  had 
executed  a  dedaration  of  homestead  in  proper  form,  as  re- 
quired by  law,  had  acknowledged  the  same,  whidi  declara- 
tion and  acknowledgment  were  recorded  on  the  same  dny  in 
the  proper  book  of  records  of  Los  Angeles  counl^,  and  that 
this  homestead  had  never  been  abandoned;  that  the  property 
on  which  the  declaration  of  homestead  was  made  was  the 
common  property  of  her  husband  and  herself;  that  the  prop- 
erty so  declared  to  be  a  homestead  did  not  exceed  $5,000 
in  value,  and  the  mortgage  sued  on  was  not  made  to  secure  the 
purchase  money  of  the  homestead,  and  that  she  was  a  resident  of 
this  State  when  said  mortgage  was  executed. 

The  plaintiff  answered  the  complaint  in  intervention,  and 
denied  that  the  intervener  was  or  is  the  wife  of  defendant 
Jose  Dolores  Ruiz  as  alleged;  she  admitted  the  filing  of  the 
declaration  of  homestead  as  alleged,  but  averred  that  it  had 
been  abandoned  by  a  deed  executed  and  acknowledged  on  the 
2lBt  day  of  July,  1874,  by  the  intervener  and  the  defendant 
Jose  Dolores  Ruiz,  which  deed  conveyed  the  premises  de- 
scribed in  said  declaration  of  homestead  to  Francisco  Higuera, 
and  that  this  deed  was  duly  recorded.  The  other  allegations 
above  set  forth  were  also  denied. 

By  an  amendment  to  her  complaint,  made  after  the  answer 
of  complaint  above  referred  to,  the  intervener  alleged  that  she 
had  never  parted  with  the  title  to  the  premises  described  in 
plaintiff's  complaint;  that  the  deed  to  Higuera  was  at  the 
time  "intended,  and  by  all  known  to  be,  a  mortgage  to  se- 
cure" him  in  and  on  account  of  a  "joint  liability"  then 
assumed  by  Higuera  for  her  husband ;  that  said  liability  had 
been  long  since  satisfied,  and  all  claim  of  Higuera  canceled; 
that  the  attorneys  of  the  mortgagee,  M.  S.  Patrick,  had  no- 
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tioe  at  the  time  the  mortgage  sued  on  herein  was  executed, 
that  the  deed  to  Higoera  waa  solely  and  oitirely  int^ided  as 
a  mortgage* 

For  answer  to  these  amendments,  the  plaintiff  denied  that 
the  deed  executed  to  Higuera  was  intended  to  be  a  mortgage, 
that  the  same  was  well  known  or  known  at  all,  and  further 
denied  that  the  attorneys  of  the  mortgagee,  M.  S.  Patrick, 
had  any  notice  whatever  at  the  date  of  the  execution  of  the 
mortgage  to  Patrick,  that  the  deed  to  Higuera  was  intended 
to  be  a  mortgage,  or  had  been  satisfied. 

The  cause  came  on  for  trial  on  the  issues  joined  on  the 
complaint  in  intervention,  and  a  decree  was  rendered  fordoe- 
ing  the  mortgage  as  to  aU  the  parties,  induding  the  inter- 
vener. The  latter  moved  for  a  new  trial,  which  was  denied, 
and  she  appealed  from  the  judgment  and  the  order  denying 
her  motion. 

The  complaint  was  demurred  to  by  the  intervener  on  the 
general  ground,  and  on  the  further  ground  that  the  plaintiff 
had  not  l^al  capacity  to  sue,  inasmuch  as  there  was  no  suffi- 
cient allegation  of  the  assignment  of  the  mortgage  to  the 
plaintiff. 

The  intervener  sets  up  the  homestead  right  which  ahe 
claims  vested  previous  to  tiie  execution  of  the  deed  relied  on  as 
an  abandonment  This  deed  was  a  deed  executed  by  defendant 
Jose  Dolores  Ruiz  and  Salvadora  Ruiz,  his  wife,  to  Francisco 
Higuera  on  the  21st  day  of  July,  1874,  and  acknowledged  and 
duly  recorded  in  Book  of  Deeds  of  Los  Angeles  County,  where 
the  premises  are  located  The  dedaratior  of  homestead  was 
executed  on  the  81st  of  December,  1872,  and  duly  recorded  on 
the  same  day.  The  mortgage  was  executed  on  the  27th  of 
July,  1877,  and  duly  recorded  on  the  next  day.  It  is  further 
averred  by  intervener,  and  it  is  here  contended,  that  the  deed 
to  Higuera  was  intended  to  be  a  mortgage  to  secure  him  (Hi- 
guera) on  account  of  a  joint  liability  then  assumed  by  him  for 
her  husband. 

It  is  held  in  Sargent  v.  Wilson,  5  Oal.  504,  that  in  such  an 
action  as  this,  the  wife  is  a  necessary  party,  and  if  not  made 
a  party  she  should  be  allowed  to  intervene.  It  is  said  in  the 
case  cited,  that  the  mortgage  is  void  only  as  to  the  homestead 
value,  but  is  good  for  the  excess,  and  that  the  wife  is  a  neoea- 
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saiy  paitj  to  the  fall  adjustment  of  the  controversy.  In  Moss 
V.  Warner,  10  OaL  296,  this  decision  is  aflSmied,  with  the 
modification  that  she  is  a  proper  party  defendant,  and  it  is 
held  there  that  if  she  is  not  made  a  party,  she  may  intervene. 

If  she  has  a  right  to  intervene,  then  the  intervenor  has  a 
right  to  have  the  question  of  homestead  or  not  tried  and  de- 
termined. 

It  is  contended  by  the  respondent  that  the  homestead  was 
abandoned  by  the  deed  to  Higuera.  This  is  true,  if  it  was 
not  a  mortgage.  Section  1,243  of  the  CSvil  Oode  prescribes 
the  only  modes  of  abandonment,  as  follows: 

''A  homestead  can  be  abandoned  only  by  a  declaration  of 
abandonment  or  a  grant  thereof,  executed  and  acknowledged. 
1.  By  the  husband  and  wife,  if  the  claimant  is  married;  2.  By 
the  claimant,  if  unmarried.'' 

The  next  secticm  provides  that  the  declaration  of  abandon- 
ment shall  only  be  effectual  from  the  time  it  is  filed  in  the 
office  in  which  the  homestead  is  recorded. 

A  transfer  of  the  title  to  property  is  a  grant  (CSv.  Oode, 
§§  1,039,  1,053),  and  a  fee  simple  title  is  presumed  to  pass  by 
it  (Civ.  Code,  §  1,105.)  By  §  2,920  of  the  Civil  Code  a 
mortgage  is  defined  to  be  ^^  a  contract  by  which  specific  prop- 
erty is  hypothecated  for  the  performance  of  an  act,  without  the 
necessity  of  a  change  of  possession."  It  is  provided  by 
§  2,924  of  the  same  Code,  that  ^^  every  transfer  of  an  interest 
in  property,  other  than  in  trust,  made  only  as  a  security  for 
the  performance  of  another  act,  is  to  be  deemed  a  mortgage, 
except  when  in  the  case  of  personal  property  it  is  accompa- 
nied by  actual  change  of  possession,  in  which  case  it  is  deemed 
a  pledge." 

If  then  this  deed  to  Higuera  was  intended  as  a  security  to 
Higuera  for  the  payment  of  the  debt  by  Ruiz  or  his  wife,  for 
which  Higuera  had  bound  himself,  the  deed  is  a  mortgage, 
within  the  rule  prescribed  in  §  2,924  Civ.  Code,  above  cited. 

The  evidence  on  this  point  is  all  to  the  effect  that  it  was 
given  as  security  to  Higuera.  The  only  witnesses  as  to  this 
matter  are  Higuera  and  the  intervenor,  and  they  both  testify 
that  this  deed  was  executed  to  secure  Higuera,  who  had  be- 
come security  for  them  for  the  payment  of  a  debt  to  a  cred- 
ttorof  Buis. 


Digitized  by  VjOOQIC 


16  Qrrr  ov  Lob  Ajtoxub  v.  Mkexub.    [April,  1881. 

The  Court  found  that  this  deed  was  not  a  mortgage,  and 
this  finding  is  unsupported  by  the  evidence.  If,  however,  the 
moii'tgagee  waa  an  innocent  purchaaer  without  notice  of  the 
real  character  of  the  deed  to  Higuera,  he  is  protected,  and  the 
hojiieetead  must  be  held  abandoned  as  to  the  plaintiff  in  this 
action.    (Civ.  Code,  §  2,925.) 

We  can  not  perceive  from  the  views  above  taken  that  the 
intervenor  has  any  interest  in  the  manner  in  which  the  asr 
sig'iiment  of  the  mortgage  is  alleged  in  plaintiff's  complaint* 
If  the  property  involved  in  this  action  is  a  homestead,  it  re* 
mains  a  homestead,  whether  the  mortgage  was  assigned  or 
not.  If  it  is  not  a  homestead,  she  certainly  has  no  interest 
in  the  question.  For  this  reason  we  deem  it  unnecessary  to 
pass  on  the  question  raised  by  her  demurrer  to  the  complaint. 

There  is  no  otheir  error  in  the  record,  but  inasmuch  as  the 
Court  held  that  the  deed  to  Higuera  was  not  a  mortgage,  the 
juilgment  as  to  the  intervenor  and  the  order  denying  her  mo- 
tion  for  a  new  trial  are  reversed,  and  the  cause  remanded  for  a 
new  ti'ial. 

Sharpstein,  J.,  and  Myrick,  J.,  concurred. 

ilcKEE,  J.,  concurred  in  the  judgment. 


fNo.  S,841.— In  Baiik.1 

CITY  OF  LOS  ANGELES  t;.  J.  J.  3£ELLUS  bt  ai. 

iFoRiiBB  Adjudication  —  Estoppel  •—  Vkboict  —  Finding  —  Tbiau —  A  ftaial 
Judgment  entered  npon  a  fenenU  demnrrw  to  the  eomplftlnt,  li  m,  bar  t» 
another  action  on  the  same 


Appeal  from  a  judgment  for  die  defendant,  and  from  an 
order  denying  a  new  trial,  in  the  Seventeenth  District  06urt 
Oounty  of  Los  Angeles.    SepultVeda,  J, 

This  was  an  action  against  the  defendant  Mellns,  as  treas- 
urer of  the  City  of  Los  Angeles,  and  his  sureties,  to  recover 
the  sum  of  twenty-three  thousand  and  eighty-three  dollars 
and  forty-seven  cents,  city  money,  alleged  to  be  in  his  hands. 
The  complaint^  under  the  provisions  of  §  968,  PoL  Oodew 
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tained  the  following  suggestion:  ''The  plaintiff  suggests  the 
following  defects  in  the  bond  hereinbefore  set  forth,  that  is 
to  say:  1.  That  the  said  bond  is  made  payable  to  the  State 
of  California,  when  it  should  have  been  to  the  plaintiff  under 
its  corporate  name.  2.  That  the  aggregate  amount  for  which 
the  several  sureties  on  the  said  bond  became  and  are  liable  in 
the  sum  of  seventy-five  thousand  dollars,  and  that  the  abro- 
gate of  the  security  on  such  bond  should  have  been  equiva- 
lent to  two  good  and  sufficient  sureties."  The  case  was  tried 
by  a  jury,  to  whom  were  submitted  certain  special  issues,  but 
the  issue  as  to  the  former  judgment  was  not  submitted  to 
the  jury,  but  was  reserved  by  the  Court  (without  objection 
or  exception  by  either  party),  to  be  passed  upon  by  it.  The 
jury  found  upon  the  special  issues  submitted,  and  also  found  a 
general  verdict  in  favor  of  the  defendant  Thorn.  Afterwards 
the  C'Ourt  filed  the  findings  referred  to  in  the  opinion,  and 
rendered  judgment  for  the  defendant  Thom.  A  motion  for 
a  new  trial  was  made  by  the  plaintiff,  but  the  record  of  the 
former  action  was  not  contained  in  the  statement^  though  printed 
in  the  transcript 

John  P.  Godfrey,  for  the  Appellant. 

The  Court  erred  in  filing  findings  and  judgment  in  favor  of 
defendant  Thom.  In  equity  cases  the  Court  may  order  ques- 
tions of  fact  to  be  tried  by  a  jury,  and  may  also  disregard 
them.  This,  however,  was  an  action  at  law,  and  was  tried  by 
the  jury.  (Code  Civ.  Proc.,  §§  592-631.)  The  Court  can  not 
disregard  the  findings  of  the  jury,  and  find  contrary  to  the 
facts  found. 

The  former  judgment  was  not  a  bar  to  this  action.  The 
judgment  rendered  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  is  not  a 
bar  to  another  action.     {Terry  v,  Hammond,  47  Cal.  32.) 

Thomr  <6  Stephens,  for  Respondent 

The  judgment  entered  in  the  former  action  constitutes  a  bar 
to  this.  (Robinson  v.  IJo^vard,  6  Cal.  429;  Aurora  City  v. 
West.,  7  Wall.  99 ;  Kimbro  v.  V.  R.  R.  R.,  66  Qa.  187 ;  Bot^ 
chaud  V.  Dias,  8  Denio,  244;  Wells'  Res.  Adj.) 

That  action  is  pleaded  in  bar^  and  the  Court  finds  that  it 

Vol..  &TIII— « 
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was  for  the  same  cause  of  action,  and  that  final  judgment 
was  entered  for  the  defendant  There  is  no  specification  ques- 
tioning these  findings  of  fact,  nor  does  the  record  contain  the 
evidence  upon  which  the  finding  is  based.  The  appellant 
attacks  the  action  of  the  Court  in  filing  additional  findings  to 
those  of  the  jury,  but  the  parties  •  agreed  to  go  to  the  jury 
upon  certain  issues,  and  to  reserve  others  to  the  Court  The 
appellant  can  not  try  his  case  before  the  Court  without  objec- 
tion, and  after  he  has  lost  it,  complain  that  it  was  not  tried 
by  a  jury.  {Smith  v.  Brannan,  13  OaL  107 ;  Carr  v.  Carr,  52 
N,  Y.  251.) 

Moreover,  the  action  as  set  out  in  the  complaint  lies  purely 
in  equity.  A  proceeding  to  correct  a  mistake  is  exclusively 
of  equitable  cognizance.  (Civ.  Code,  §§  339,  8,402;  Code  Civ. 
Proc.,  §  856 ;  Helm  v.  Wright,  2  Humph.  76 ;  6  Wait's  Pr.  169 ; 
Pier9on  v.  McOahill,  21  Cal.  122;  Wagenblast  v.  Washburn, 
12  id.  212 ;  Hathaway  v.  Brady,  23  id.  124 ;  Dewitt  v  Duncan, 
46  id.  343;  Stor/s  Eq.  Jur.,  §§  155  et  seq.;  Adams'  Equity, 
166,  168;  Oayle  v.  Hudson,  10  Ala.,  K  S.  123.) 

The  Court,  therefore,  could  disregard  or  adopt  the  findings 
of  the  jury,  and  in  either  event  file  additional  findings.  {Bates 
V.  Qage,  49  Cal.  127.) 

The  Coubt: 

The  defendant  Thom  in  his  answer  pleaded  that  theretofore, 
to  wit,  on  the  11th  of  May,  1877,  in  an  action  brought  in 
the  same  Court  by  the  plaintiflF  against  the  same  defendants, 
for  the  same  cause  of  action,  judgment  was  duly  rendered  and 
entered  on  the  merits  against  plaintiff  and  in  favor  of  defend- 
ant Thom,  which  judgment  on  appeal  was  aflSrmed,  and  re- 
mains in  full  force.  The  Court  below  in  this  action  found 
that  on  the  l7th  of  May,  1876,  the  plaintiff  commenced  an 
action  in  said  Court  against  the  defendants  for  the  same  cause 
of  action  as  stated  in  the  complaint  in  this  action;  that  the 
defendants  filed  demurrers  to  the  complaint  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  that  the  demurrers  were  sustained,  and 
plaintiff  declining  to  amend,  judgment  was  rendered  and  en- 
tered, prior  to  the  commencement  of  this  action,  in  favor  of 
dofendimtB  and  against  plaintiff,  which  judgment  was  affirmed 
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on  appeal  Judgment  was  thereupon  rendered  in  this  action 
in  favor  of  defendant  Thorn. 

The  papers  appearing  in  the  transcript  as  printed  are  not 
verified  as  the  papers  constituting  the  judgment  roll  in  the 
former  8uit>  and  used  on  the  trial  of  the  case  at  bar.  The 
Judge  of  the  Court  below  certified  to  the  statement  on  motion 
for  new  trial,  but  the  papers  referred  to  are  not  contained 
therein,  nor  are  they  verified  by  the  Judge. 

There  is,  therefore,  nothing  in  the  record  to  show  that  the 
finding  was  not  sustained  by  evidence. 

Judgment  and  order  affirmed. 

MgEjbe^  J.,  and  Thornton^  J.,  dissented. 

Boss,  J.,  being  disqualified,  took  no  part  in  ihe  decision. 


INo.  7,04S.— In  Bank.] 

CITY  OF  LOS  ANGELES  v.  J.  J.  MELLUS  idt  ai. 

VOBMBB      AOJCDICATIOK  —  BSTOFPSL  —  VBBDICT  —  FlN  DIKO  —  TBIAIm —  A       flnnl 

Jodgment  entered  upon  a  general  demurrer  to  the  complaint,  la  a  bar  to 
another  action  on  the  aame  cause. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Seventeenth 
District  Conrt,  County  of  Los  Angeles.    SBPni.vsDA^  J. 

In  the  case  of  this  defendant,  the  general  verdict  and  the 
judgment  were  for  the  plaintiff. 

OlasseU,  Smith  &  Smith,  for  Appellant 

The  issue  of  estoppel  by  former  judgment  is  specially  found 
in  favor  of  defendants.  And  in  this  appeal.  Melius  being 
appellant,  the  finding  can  not  be  reviewed.  Eespondent  ob- 
jects that  the  Court  erred  in  making  an  additional  finding,  but 
the  objection  can  not  be  sustained.  The  Court,  with  the  ac- 
quiescence and  consent  of  the  plaintiff,  refused  to  submit  this 
issue  to  the  jury,  and  expressly  reserved  it  for  its  own  finding. 

Plaintiff  can  not  now  insist  that  this  issue  should  have 
been  submitted  to  the  jury.  (Carr  v.  Oarr,  52  N.  Y.  264; 
Somt  T.  N.  I.  B.  B.  Co.,  20  id.  289;  Hotchhina  v.  Hodge,  88 
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Barb.  123 ;  Dows  v.  Rush,  28  id.  157 ;  Code  Civ.  Proc,  §  646.) 
This  rnling,  as  well  as  the  ruling  of  the  Court  refusing  to 
strike  out  the  findings,  must,  on  this  appeal,  be  taken  as  the 
law  of  the  case.  (Helbing  v.  8vea  Ins.  Co,,  64  OaL  166 ;  L. 
J.  556;  Emerson  v.  8<mtaGlara  Co.,  40  Cal.  648;  Trenor  v. 
Cent.  P.  R.  Co.,  50  id.  233.) 

The  plaintiff  should  have  moved  for  a  new  trial ;  or  at  least 
should  have  appealed  from  the  order  refusing  to  strike  out 
the  findings.  This  point  we  submit  is  well  taken,  whether 
we  consider  the  action  to  be  at  law  (as  respondent  claims  it 
to  be),  or  in  equity  (as  we  claim  it  to  be).  Upon  the  point 
that  it  is  an  equitable  action,  see  respondent's  points  and  authori- 
ties in  case  No.  6,841. 

John  F  Godfrey,  for  Eespondent. 

This  being  an  appeal  on  the  judgment  roll,  all  tbe  findings 
of  the  facts  of  the  jury  are  conclusive.  ITpon  the  question  of 
former  adjudication,  we  refer  to  our  points  and  authorities  in 
Case  6,841. 

The  Court: 

It  was  stipulated  that  the  transcript  in  case  No.  6,841,  swpm, 
in  this  Court  should  constitute  the  transcript  on  this  appeal. 
The  appellant  in  this  appeal  is  one  of  the  defendants  in  the 
action  in  which  that  appeal  was  taken,  and  the  facts  are  the 
same,  except  that  the  Court  below  rendered  judgment  against 
this  appellant 

The  Court  found  the  rendition  of  the  former  judgment. 
The  record  before  us  does  not  show  that  the  finding  was  not 
sustained  by  the  evidence.  (See  opinion  in  case  No.  6,841, 
supra.)  The  former  judgment  was  a  bar  to  this  action,  it  being 
found  to  be  for  the  same  cause  of  action.  {Robinson  v.  How- 
ard, 5  Cal.  428;  Terry  v.  Hammonds,  47  id.  35;  Aurora  City 
V.  ^Vest,  7  WaU.  99;  Kimhro  v.  7.  R.  R.,  56  Qa.  187;  Wells' 
Res.  Adj.  371.) 

Judgment  reversed, 

MoEjSBy  J.,  and  Thornton^  J.,  dissented.' 

BoBB«  3.f  being  disqualified,  took  no  part  in  the  deoisioii. 
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[No.  6.7M.— la  Bank] 

3nQUEL  A.  AGUIERE  v.  D.  W.  ALEXAJSTDER  bt  ax. 

Cy>3rTBAOICT0ST      INSTBUCTIONS  —  DlSCBIPTIOlf     IN      DWED  —  CON8TBOCTZON. —  A. 

being  the  owner  of  t  tract  of  land,  made  a  conreyance  to  O..  who  con- 
Tejcd  to  A.'8  wife.  In  an  action  of  ejectment,  the  plaintiff  claiming  as 
heir  of  A^  and  the  defendanta  aa  succeaBors  in  interest  of  A.'8  wife  under 
a  mortgage  made  by  her  after  his  death,  and  a  foreclosure  —  it  was  ad- 
mitted that  the  mortgage  and  foreclosure  deed  Included  the  land  In  contro- 
▼cray,  and  the  qaestlont  InvolTed  were  whether  the  deed  to  O.  alto 
inclnded  the  land,  and  if  not,  whether  the  plaintiffa  were  barred  by  the 
Statute  of  Llmitatlona,  and  the  court  Instructed  the  jury  on  the  first 
point,  at  the  reqnest  of  the  plaintiffs,  that  where  th^re  la  a  general  de- 
ncrlptlon,  and  a  ap^l^c  description  by  metes  and  bounda,  the  latter  must 
preyall;  and,  at  the  reqneat  of  the  defendanta,  that  where  land  In  a  deed 
la  well  described  by  name  or  other  general  description  and  there  Is  added 
by  way  of  reiteration  or  affirmation  a  particular  description  by  metes 
and  bounds,  which  Is  inconsistent  with  the  genera]  description,  the  par- 
ticular description  most  be  rejected.  Held,  that  the  instructions  of  the 
Court  upon  this  point  were  contradictory,  and  Judgment  reversed. 
iDi —  Id. —  Id. —  Tknant  ik  Common  —  Adtbrsb  Posressiom  —  Mistakk  m 
I>aBD  —  Dbclasation  —  Btidbncb. —  These  aobjeeta  discussed  in  the  sot- 
eral  opinions  of  the  Judges. 

Appeal  from  a  judgment  for  the  defendant,  and  from  an 
order  denying  a  new  trial,  in  the  Seventeenth  District  Court, 
County  of  Los  Angeles.     Sepulveda,  J. 

BicL-nell  X-  White,  for  Appellants. 

Instructions  given  by  the  Court  are  inconsistent.  (People 
V.  Campbell,  30  Cal.  312;  McCreery  v.  Everding,  44  id.  251; 
Brown  v.  McAUister,  39  id.  677;  Estate  of  Cunningham,  52 
id.  405;  Bank  of  Stockton  v.  Bliven,  58  id.  708;  People  v. 
Wong  Ah  Ngow,  54  id.  154;  Chidester  v.  Con.  P.  Ditch  Co., 
53  id.  56.) 

Glassell,  Smith  &  Smith,  and  A.  H.  Judaon,  for  Respond- 
ents. 

Appellants  daim  that  the  instructions  given  with  regard  to 
the  definition  of  actual  ouster  were  inconsistent  The  first 
of  these — given  at  the  instance  of  appellants  —  is  that  "  as  be- 
tween tenants  in  common  *  *  *  nothing  short  of  actual 
onster  will  sever  the  unity  of  possession."  This  they  say  is 
inconsistent  with  the  instructions  —  given  at  the  instance  of 
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respondrats —  that  "proof  of  an  actual  ouster,  that  is,  a  tvrnr 
ing  out  hy  the  shaulders  by  one  tenant  in  common  of  another, 
is  not  indiBpensable  to  commenoe  an  adverse  possession.'' 

The  meaning  of  the  terms  actual  ouster  in  the  latter  in- 
struction, however,  is  limited  and  defined  by  the  words  ital- 
icized—  so  as  to  apply  to  no  other  case  than  the  one  actu- 
ally put  The  instruction,  therefore,  has  precisely  the  same 
meaning  as  if  the  words  ^'  actual  ouster"  had  been  omitted. 

Nor  is  there  any  inconsistency  in  the  next  two  instructions 
quoted.  In  the  first  of  these  —  given  at  the  instance  of  the 
plaintiffs  —  the  word  "  specific  "  is  improperly  used,  and  the  in- 
struction is  there'fore,  somewhat  difficult  to  understand;  but 
whatever  the  meaning  of  it  be,  it  might  very  well  be  true  as 
a  general  principle;  and  yet  be  true  also,  lliat  where  a  par- 
ticular description  by  metes  and  bounds  is  added  merely  by 
way  of  reiteration  and  affirmation  after  the  land  has  already 
been  well  described,  the  former  should  be  rejected.  (Piper  v. 
True,  36  Cal.  617.) 

Nor  is  there  anything  in  the  sequel  of  the  instruction  op- 
posed to  this  view.  This  is  indeed  so  loosely  worded  as  to  be 
calculated  to  mislead,  but  it  does  not  say  anything  that  is  not 
consistent  with  the  true  rule  as  laid  down  in  our  instruction. 
The  terms  of  the  instruction  are  that  the  deed  "conveyed 
only  the  premises  specifically  described."  This  means  noth* 
ing  more  than  it  would  have  meant  if  the  word  "specifically " 
had  been  omitted,  and  is  to  be  construed  simply  as  saying  that 
the  deed  conveyed  the  land  described. 

The  term  specific  is  simply  redundant  There  can  be  no 
description  whatever  of  land  sufficient  to  define  a  particular 
tract  that  is  not  specific;  and  if  the  description  is  not  specific 
it  is  not  a  description  at  all  of  any  individual  tract,  but  only 
of  a  dass. 

Thus  in  this  case  all  the  descriptions  are  clearly  specific, 
and  the  most  specific  of  all  is  the  reference  to  the  map  and 
survey. 

The  criticisms  of  the  appellants'  attorneys,  therefore^  are 
merely  verbal,  not  to  say  hypercritical;  and  there  is  no  room 
for  saying  that  there  was  any  such  substantial  conflict  in  the 
instructions  made  as  would  likely  mislead  the  jury.  (BrooJcM 
▼.  Crosby,  22  OaL  43 ;  Witherby  v.  Thomas,  55  id.  9.) 
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McEs^  J.: 

This  case  ariseB  out  of  an  action  of  ejectment^  brought  bj 
the  appellants  to  recover  possession  of  a  tract  of  land  in  Los 
Angeles  County^  known  as  part  of  the  Kancho  San  Pedro^ 
which  had  been  granted  by  the  Mexican  Gh>vemment,  and  for 
which  a  patent  was  issued  in  December,  1855,  by  the  United 
States  Government,  to  the  grantees  therein  named 

Plaintiffs  in  the  action  are  children  and  heirs  at  law  of  Jos6 
Antonio  Aguirre,  deceased.  As  such  they  claim  title  to  an 
undivided  interest  of  the  land  in  dispute.  Defendants  claim 
to  have  derived  title  to  the  land  from  the  surviving  widow 
of  the  deceased  Antonio,  by  mesne  conveyances  from  the  pur- 
chaser at  a  mortgage  foreclosure  sale  and  sheriff's  deed  un- 
der which  they  severally  entered  into  possession,  believing  and 
claiming  that  they  had  acquired  an  absolute  title  in  fee;  and 
it  is  contended  that,  under  this  claim  of  title,  they  have  been 
in  possession  for  more  than  five  years  before  the  commence- 
ment of  the  plaintiff's  action,  and  that  the  plaintiffs'  cause 
of  action,  if  any  they  ever  had,  is  barred  by  the  Statute  of 
Limitations.     (Code  Civ.  Proa,  §§  318,  319.) 

The  land  in  dispute  is  a  tract  which  embraces  portions  of 
two  parcels  of  the  rancho  San  Pedro,  one  of  which  had  been 
allotted  to  the  said  Jos6  Antonio  Aguirre,  and  the  other  to 
one  Concepcion  Rodriguez,  in  a  judicial  partition  of  the  ranch 
which  took  place  in  1855,  between  them  and  the  other  tenants 
in  common  of  the  ranch.  But,  subsequently  to  the  allotments 
and  the  final  decree  of  partition  confirming  the  same,  Aguirre 
acquired  by  purchase  the  parcel  which  had  been  allotted  and 
confirmed  to  Bodriguez.  Having  thus  become  the  owner  of 
both  parcels,  Aguirre,  on  the  9th  of  June,  1856,  conveyed  by 
metes  and  bounds,  the  parcel  which  had  been  allotted  and 
confirmed  to  him,  to  one  Augustin  Olvera  by  a  deed  of  bar- 
gain and  sale;  and  Olvera  on  June  30th,  1856,  by  a  like  deed, 
conveyed  the  land,  by  the  same  specific  description,  to  the 
wife  of  Aguirre  and  the  mother  of  the  plaintiffs.  In  1858, 
Aguirre  and  his  wife  conveyed  portions  of  both  parcels  to  one 
Gastello  de  Dominguez,  and  afterwards,  in  July,  1860,  while 
the  title  to  the  remaining  portions  of  the  two  parcels  of  the 
ranch  stood  partly  in  the  name  of  his  wife  and  partly  in  his 
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own  name,  Jos6  Antonio  died,  leaving  hia  wife  aumving  him 
and  the  plaintiffs  as  his  heirs-at-law. 

Administration  of  his  estate  followed  the  death  of  Aguirre. 
But  pending  administration  the  widow  intermarried  with  one 
Ferrar,  and  she  and  her  husband,  in  1863,  mortgaged  to  one 
Temple,  of  Los  Angeles,  the  land  described  in  the  complaint 
in  the  action. 

The  mortgage  premises,  however,  did  not  include  that  par- 
cel of  the  ranch  described  by  metes  and  bounds  in  the  con- 
veyance by  Jos6  Antonio  to  Olvera,  and  in  the  conveyance 
by  Olvera  to  Mrs.  Aguirre;  and  the  title  acquired  by  the  de- 
fendants from  her  by  and  through  the  foreclosure  sale  and 
sheriff's  deed  of  the  mortgage  premises,  did  tiot  attach  to  that 
parcel  of  the  land  the  title  to  wliich  then  stood  in  the  name 
of  Mrs.  Ferrar.  As  surviving  widow  of  the  deceased  Jose 
Antonio,  she  had  a  mortgageable  interest  in  both  parcels  of  the 
ranch;  but  that  interest  was  only  an  undivided  interest,  be- 
cause being  the  common  property  of  the  husband  and  wife, 
the  widow  mortgaged  only  her  interest,  and  the  defendants 
who  claim  from  her,  acquired  no  greater  interest  by  their  con- 
veyances; they  became  tenants  in  common  with  the  plaintiffs 
of  the  land  in  dispute. 

But  it  was  contended  by  the  defendants  that  there  had 
been  a  mistake  in  the  execution  of  the  deeds  by  Aguirre  to 
Olvera,  and  by  Olvera  to  Mrs.  Aguirre.  In  their  answer  they 
alleged  that  *'  while  the  father  of  the  plaintiffs  was  the  owner 
of  the  tract  of  land  described  in  the  complaint,  and  of  aii- 
other  tract  adjoining  it  on  the  sovih,  he  formed  the  intention 
of  conveying  the  said  tract  of  land  to  his  wife  Rosario  Estu- 
dillo  de  Aguirre,  and  consulted  a  lawyer  as  to  carrying  said 
intention  into  effect  Being  advised  by  his  said  attorney  that 
a  direct  conveyance  to  his  said  wife  would  be  invalid,  and  that 
it  was  necessary,  in  order  to  effectuate  his  said  intention,  that 
the  title  should  pass  through  a  third  party,  on  the  30th  day  of 
June,  1856,  virith  said  intention,  and  no  other,  he  executed  a 
deed  to  Olvera. 

"  The  real  and  mutual  intention  and  understanding  of  the 
]gartie8  to  said  deed  was  to  convey  both  of  said  tracts  to  the 
said  Olvera;  but  by  a  mutual  mistake  of  said  parties  the  de- 
soristion  by  metes  and  bounds  inserted  in  said  deed  did  nol 
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include  the  land  described  in  the  oamplaint,  but  only  the  tract 
adjoining  it  on  the  south;  but  it  was  the  mutual  intent  that 
said  description  should  include  the  former  tract,  and  the  said 
parties,  at  the  time  of  its  execution,  and  ever  afterwards,  be- 
lieved that  it  did.  In  pursuance  of  said  original  intention, 
^e  said  Olvera  afterwards  executed  a  deed  of  conveyance  of 
the  land  conveyed  to  him  by  the  said  Aguirre  to  the  said  Ro- 
sario  Estudillo  de  Aguirra  The  real  and  mutual  intention  of 
the  parties  to  this  deed,  also,  was  the  conveyance  of  both  of 
said  tracts,  but  by  a  mutual  mistake  there  was  inserted  the 
same  erroneous  description,  by  metes  and  bounds,  that  was 
contained  in  the  deed  to  Olvera;  but  it  was  the  mutual  in- 
tent that  the  said  description  should  include  both  tracts,  and  the 
said  parties  at  the  time  of  its  execution  and  until  lately  be- 
lieved that  it  did." 

Now,  in  support  of  the  issues  made  by  the  pleadings,  the 
defendants,  at  ^e  trial  of  the  case  in  the  Court  below,  on  the 
cross-examination  of  a  witness  for  the  plaintiffs,  elicited  the 
following  declarations  of  Aguirre  respecting  the  conveyances 
made  by  him  to  his  wife  through  the  mediiun  of  Olvera: 

"Jose  Antonio  Aguirre  told  me  he  wanted  to  leave  to  his 
wife  and  family  the  land  that  belonged  to  him  in  the  Rancho 
San  Pedro.  He  had  two  sections — one  that  I  sold  him,  and 
the  one  that  he  bou^t  from  my  brother  Pedro — and  he  told 
me  that  he  wanted  to  make  an  arrangement  with  his  wife  to 
make  her  a  deed  so  that  she  would  be  secured  in  case  of  bis 
death.  Then,  one  day  he  came  to  Los  Angeles,  and  when  he 
returned,  he  told  me  that  he  had  inquired  of  a  lawyer,  who 
told  him  he  could  not  make  any  trade  direct  with  his  wife, 
that  he  should  sell  to  a  third  party,  and  the  third  party  to 
his  wife,  and  that  he  was  going  to  do  it  with  Don  Augiistin 
Olvera,  and  he  subsequently  told  me  he  had  made  the  convey- 
ance to  his  wife,  through  Olvera." 

These  dedarations  were  admitted  in  evidence  against  the 
objections  of  the  plaintiffs,  and  that  is  assigned  as  error. 

Aside  from  the  objection  that  the  declarations  were  not  in 
explanation  of  any  matter  to  which  the  witness  had  testified 
in  his  examination  in  chief,  we  think  that  the  declarations 
themselves  were  inadmissible.  It  is  undoubtedly  true  as  ai 
1^1  proposition,  that  verbal  83  well  as  written  dedarationa 


Digitized  by  VjOOQIC 


26  AouiBBB  V.  AuEZAvraB.  [April,  1881. 

of  a  party  to  a  tranBactioii  are  admiasible  when  ^ej  aooom- 
pany  some  act^  the  nature,  objecst,  or  motive  of  which  is  the  sub- 
ject of  inquiry.  (§  1860,  Code  CSv.  Proc.)  But  they  must  be 
contemporaneous  with  the  act  to  which  they  were  intended  to 
give  character.  The  declarations  in  evidence  did  not  conform 
to  that  rule.  They  did  not  grow  directly  out  of  the  act  of 
JosS  Antonio  in  the  execution  and  delivery  of  his  deed  to 
Olvera,  for  the  purpose  of  conveying  the  land  to  his  wife ;  nor 
does  it  appear  that  any  of  them  were  made  during  the  con- 
tinuance of  the  act,  or  at  or  immediately  after  its  performance. 
The  &rst  of  them  appear  to  have  been  made  at  some  uncertain 
time  before  the  making  of  the  deed;  the  second  on  a  ^'day 
when  the  actor  came  to  Los  Angeles^''  and  the  third  at  some 
time  "  subsequently ''  to  the  act. 

The  first  is  not  connected  with  the  act,  because  the  form  of 
the  act  was  then  unknown  to  the  actor;  the  second  and 
third  were  mere  isolated  conversations,  one  of  which  related 
to  the  manner  of  doing  the  act  which  he  contemplated  per- 
forming, and  the  other  to  the  act  after  it  had  been  performed. 
The  exact  time  when  any  of  them  were  made  does  not  ap- 
pear; there  is  nothing  in  the  testimony  from  which  it  can  be 
inferred  that  any  of  them  were  contemporaneous  with  the 
fact  under  consideration.  They  can,  therefore,  be  considered 
only  as  mere  hearsay.  An  act  cannot  be  varied,  qualified,  or 
explained  by  declarations  which  amount  to  no  more  than  a 
mere  narrative  of  a  past  transaction,  nor  by  an  isolated 
conversation,  nor  by  an  isolated  act  done  at  a  later  period. 
(Nuttmg  V.  Page,  i  Gray,  584.)  It  was,  therefore,  error  to 
overrule  the  objections  to  such  testimony. 

We  think  the  Oourt  also  erred  in  its  instructions  to  the 
jury.  At  the  request  of  the  plaintiffs'  counsel  it  gave  to  the 
jury  the  following  instructions  upon  the  subject  of  ouster, 
viz. :  "  As  between  tenants  in  common  the  Statute  of  Limita- 
tions does  not  commence  to  run  until  there  has  been  an  actual 
ouster.  Nothing  short  of  an  actual  ouster  will  sever  the 
unity  of  possession."  And  at  the  request  of  defendants' 
counsel,  the  following:  '^ Proof  of  an  actual  ouster^  that  is,  a 
turning  out  by  the  shoulders  by  one  tenant  in  common  of  an* 
other,  is  not  indispensable  to  commence  an  adverse  poeeessicm.'' 
The  Oourt  also,  at  the  request  of  plaintiffs'  counsel,  gave  die 
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jury  the  following  instruction  on  the  question  of  descrip- 
tions of  the  land  in  deed  from  Aguirre  and  wife  to  Olvera: 
*^  Where  there  is  a  general  description  and  a  specific  descrip- 
ti<m  bj  metes  and  bounds^  the  latter  must  prevail;''  and  at 
the  request  of  defendants'  counsel^  the  following  on  the  same 
subject,  viz.:  ^' Where  land  in  a  deed  is  well  described  by 
name,  or  other  general  description,  and  there  is  added,  by 
way  of  reiteration  or  afSrmation,  a  particular  description  by 
metes  and  bounds,  which  is  inconsistent  vnth  the  general  de- 
scription, the  particular  description  must  be  rejected" 

These  instructions  are  manifestly  oontradictoiy.  As  was 
said  in  Brown  v.  McAllister,  89  Oal.  573,  "  they  are  wholly 
repugnant  and  can  not  stand  together,  and  for  this  reason,  if 
there  were  no  other  error  in  the  record,  the  judgment  must  be 
reversed."  Where  the  instructions  on  a  material  point  are 
contradictory,  it  is  impossible  for  the  jury  to  decide  which 
should  prevail;  aqd  it  is  equally  impossible,  after  the  verdict, 
to  know  that  the  jury  was  not  influenced  by  that  instruction 
whidi  was  erroneous,  as  one  or  the  other  must  necessarily.be 
where  the  two  are  repugnant 

It  is  urged  that  these  hostile  and  opposing  instructions  did 
not  prejudice  the  plaintiffs,  because,  as  far  as  the  question  of 
ouster  was  concerned,  the  facts  which  established  the  ouster, 
weire  stipulated  by  the  attorneys  of  the  plaintiffs,  were  proved 
at  the  trial  of  the  case,  and  were  specially  found  by  the  jury. 
It  was  proved  at  the  trial  that  the  defendants  had  acquired 
whatever  title  and  interest  they  had  in  the  land  by  mesne 
conveyances  from  the  widow  of  the  ancestor  of  the  plaintiffs; 
and  that  they  and  their  grantors  had  been  in  possession  under 
their  conveyances,  claiming  title  in  themselves  for  a  period  of 
twelve  years.  It  was  also  stipulated  by  the  plaintiff's  attorneys, 
that  each  of  the  defendants  had  acquired  his  right  and 
title  to  the  land  of  which  he  was  in  possession,  in  good  faith, 
and  for  a  valuable  consideration,  and  had  entered  into  possession 
of  it  at  the  date  of  his  deed ;  and  that  since  the  date  of  his  entry 
and  deed  he  had  been  openly,  notoriously,  and  exclusively  in  the 
possession  of  it,  cultivating  and  improving  it,  within  a  substan- 
tial indosure,  and  claiming  title  to  it  adversely  to  the  plaintiffs. 
It  was  also  specially  found  by  the  jury  that  the  plaintiffs 
were  diildren  of  Josfi  Antonio  Aguirre,  deceased,  and  Rosario 
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Estiidillo  de  Aguirre,  and  heirs-atrlaw  of  Joei  Antonio 
Aguirre,  deceased,  Trho  died  in  I860,  and  ^ere,  at  the  oom- 
mencement  of  the  action,  aged  respectively  twenty-nine, 
twenty-six,  twenty-two,  and  twenty  years  of  age;  that  the 
defendants,  or  their  grantors,  had  entered  into  possession  of 
the  lands  in  dispute  at  dates  ranging  between  the  years  1868, 
1869,  and  1S78 ;  that  the  land  claimed  by  each  defendant  had 
been  actually  occupied  by  his  grantor  in  the  year  1866;  that 
each  one  of  thirty-two  of  the  defendants  had  inclosed  the 
particular  lot  of  land  which  he  claimed,  and  that  about 
twenty-four  of  the  defendants  had  not  made  any  inclosure; 
that  all  the  defendants  and  their  grantors  had  occupied  and 
possessed  the  land  for  about  twelve  years,  and  that  each  of 
them  entered  under  a  deed  conveying  the  title  of  Rosario 
Estndillo  de  Agiiirre — the  widow  of  Jose  Antonio  de  Aguirre, 
deceased,  and  the  mother  of  the  plaintiffs — and  "held  their 
possession  thereunder;"  and  that  none  of  the  defendants,  or 
any  of  their  grantors,  had,  at  any  time,  notified  the  plaintiffs 
that  he  ever  held,  or  claimed  to  hold,  any  part  of  ^e  lands 
adversely  to  plaintiffs. 

Now,  during  the  twelve  years  in  which  the  defendants  or 
thoir  gi'antors  were  in  possession  of  the  lands,  the  plaintiffs 
were  out  of  possession,  but  they  claimed  title  to  the  lands  in 
themselves  as  heirs-at-law  of  3oe6  Antonio  Aguirre,  deceased, 
and  as  tenants  in  common  with  their  mother  (Eosario)  and 
her  grantees,  the  defendants,  in  possession.  Both  plaintiffs 
and  defendants,  therefore,  claimed  from  the  same  source  of 
title.  The  occupation  of  the  property  by  the  defendants, 
under  their  conveyances,  was  under  and  in  subordination  to 
the  legal  title  claimed  by  the  plaintiffs  as  tenants  in  common 
with  the  defendants;  and  the  occupancy  of  each,  or  of  his 
grantor,  under  his  claim  of  title,  founded  upon  his  conveyance, 
was  not  exclusive  of  the  right  of  the  plaintiffs  who  were  ten- 
ants in  common  with  him.  Such  occupation  was  entirely 
consistent  with  the  plaintiff's  title,  and  continued  to  be  so 
until  those  in  possession  denied  the  plaintiff's  title,  or  com- 
mitted an  actual  ouster  of  the  plaintiffs.  A  mere  adverse 
holding  and  claim  of  title  by  those  who  are  tenants  in  com* 
mon  with  others  of  a  tract  of  land  do  not  of  themselves  con- 
ttitate  an  ooster  of  a  oo-tenant    Entry  into  possession  and  aois 
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of  po68es8i<m  ave  referable  to  tho  oommiuiitj  of  title.  A  ten- 
ant in  common  has  a  ri|^t  to  aaaume  that  the  posseesion  of 
hia  oo-tenant  is  his  possession,  nntil  informed  to  the  contrary, 
either  by  express  notice,  or  by  acts  and  declarations  which 
may  be  equivalent  to  notice.  {Miller  v.  Myers,  46  CaL  685.) 
But  the  jury  found  that  none  of  the  defendants  nor  any  of 
their  grantors  had  ever  notified  the  plaintiffs  that  he  held  or 
claimed  to  hold  possession  adversely  to  the  plaintiffs,  and  the 
only  question  which  remained  for  the  consideration  of  the 
jury  was,  whether  the  evidence  as  to  the  character  of  the  pos- 
session of  each  defendant,  and  the  acts  and  declarations  while 
in  possession,  were  of  a  character  to  impart  notice  to  the 
plaintiffs  that  the  possession  was  adverse;  and  if  so,  at  what 
time  that  knowledge  was  attributable  to  the  plaintiffs,  so  that 
they  mi^t  determine  when  an  actual  ouster  of  the  plaintiffs 
took  place.  Upon  this  question  the  instructions  of  the  Court 
tended  to  mislead  the  jury.  We  can  not  undertake  to  deter- 
mine how  far  the  jury  may  have  been  influenced  by  them  in 
finding  when  a  disseisin  took  place,  which  set  the  Statute  of 
Limitations  in  motion  against  the  plaintiffs. 

Besides,  upon  this  question  of  ouster  which  was  involved  in 
the  issue  of  the  Statute  of  Limitations,  upon  which  the  defend- 
ants relied  as  a  bar  to  the  action,  both  the  jury  and  the  Court 
disregarded  the  special  verdict;  for  the  jury  specially  found 
that  some  of  the  defendants  did  not  actually  oust  the  plaint- 
iffs until  1873;  that  others  did  not  until  1874,  and  others  not 
until  1876.  The  action  was  commenced  in  1878,  so  that  the 
Statute  of  Limitations  did  not  run,  from  the  date  of  the  ouster, 
as  found  by  the  jury,  in  favor  of  tlioj^e  of  the  defendants,  at 
lea^t,  who  ousted  the  plaintiffs  in  1874  and  1876;  and  the 
]>laintiffs  were  entitled  to  a  verdict  against  them.  Yet  the  jury 
returned  a  general  verdict  for  them. 

As  a  conclusion  of  law  from  the  special  verdict  this  gen- 
eral verdict  was  unwarranted.  It  was  inconsistent  with  the 
special  verdict,  and  the  Court  should  have  disregarded  it,  and 
given  judgment  for  the  plaintiffs  upon  the  special  verdict 
against  those  of  the  defendants  in  whose  favor  the  Statute  of 
Linutations  had  not  run.  This  it  did  not  do,  and  the  judg- 
ment whioh  it  rendered  in  favor  of  those  defendants  waa  er- 
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Moreover,  there  was  no  conflict  of  evidance  upon  the  ques- 
tion of  the  respective  ages  of  the  plaintiffs  at  the  commence^ 
ment  of  the  action — one  of  them  was  a  minor,  under  the  age 
of  twenty-one  years,  and  another,  one  year  older  than  the 
age  of  majority — ^and  the  jury  so  specially  found.  As  the 
law  of  these  facts  the  Court  gave  the  jury  the  following  in- 
struction, namely:  ^^The  Statute  of  Limitations  does  not  run 
against  a  male  until  he  has  reached  twenty-one  years  of  age, 
nor  against  a  female  until  she  has  Attained  eighteen  years  of 
age.  This  statute,  therefore,  has  not  commenced  to  run  against 
said  Martin  Aguirre,  he  being  a  minor,  and  can  not  have  been 
in  operation  against  the  other  plaintiffs  for  a  longer  period 
than  the  time  which  has  elapsed  since  they  attained  their  ma- 
jority; but  in  no  event  can  the  Statute  of  Limitations  have 
been  in  operation  against  the  plaintiffs  unless  they  have  been 
actually  ousted  in  the  manner  already  described,  and  then  only 
from  such  ouster," 

It  is  evident  that  the  jury  entirely  disregarded  this  instruc- 
tion, for  they  returned  a  general  verdict  against  the  plaintiffs. 
But  it  is  said  that  the  verdict  is  right  and  the  instruction 
was  wrong,  because  the  Statute  of  Limitations  runs  against  a 
minor  as  well  as  against  an  adult  Whether  the  rights  of 
minors  are  barred  equally  with  those  of  adults  is  a  question 
which  need  not,  ander  the  circumstances,  be  determined.  The 
fact  with  which  we  have  to  deal  is,  that  the  jury  by  their 
verdict  disregarded  the  instruction  of  the  Court;  and,  for 
that  reason  alone,  it  was  the  duty  of  the  Court  to  set  aside 
the  verdict,  whether  the  instruction  was  right  or  wrong. 
(Emerson  v,  Santa  Clara  County,  40  CaL  643.)  Ad  questionem 
facti  non  respondent  jvdices;  ad  questionem  legis  non  re- 
spondent juratores. 

At  the  request  of  defendants'  counsel,  the  Court  also  gave 
to  the  jury  some  nine  or  ten  instructions  upon  the  question 
of  the  construction  of  written  instruments.  These,  as  ab- 
stract legal  propositions,  were,  in  the  main,  correct;  but  they 
were  not  pertinent  to  any  issues  of  fact  to  be  found  by  the 
jury,  and  for  that  reason  they  should  not  have  been  given. 
There  is  no  rule  of  law  better  established  than  that  the  con- 
struction of  written  instruments  is  a  matter  of  law  for  the 
Court,  and  not  of  fact  for  the  jury  unless  when  the  meaning 
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and  oonstruction  are  doubtful  and  depend  upon  eottrinsic  evi- 
dence. But  there  waa  no  evidence  in  the  case  which  required 
the  jury  to  pass  upon  the  question,  for  the  Court  had  con- 
strued the  only  deed  in  evidence  in  the  case  about  which 
there  was  any  controversy,  by  telling  them  that  ^'the  deed 
conveyed  only  the  premises  therein  specifically  described; 
and  tiiat  those  who  claimed  under  the  deed  had  acquired  no 
greater  rights  thereby  than  such  as  had  been  acquired  by  the 
grantee  in  that  deed.''  In  thus  instructing  them  the  Court 
gave  the  proper  oonstruction  to  the  description  of  the  prop- 
erty conveyed  by  the  deed,  and  the  jury  were  bound  to  accept 
it  as  the  law  of  the  question.  There  was,  therefore,  no  ques- 
tion before  them  about  which  the  instructions  given  them  in 
relation  to  the  construction  of  written  instruments  were  in 
any  respects  applicable. 

Order  reversed  and  cause  remanded  for  a  new  triaL 

MossisoN^  C.  J.,  and  Thoenton^  J.,  concurred  in  the  order 
of  reversal 

McKiNSTBT,  J.,  concurring: 

I  concur  with  the  judgment  The  jury  brought  in  a  gen- 
eral verdict  for  defendants,  and  also  passed  upon  certain 
questions  submitted  to  them  by  order  of  the  Court.  If  the 
special  findings  clearly  indicated  the  purpose  of  the  jury  to 
decide,  that,  more  than  five  years  before  the  commencement 
of  the  action,  all  or  any  of  the  defendants,  or  their  predeces- 
sors, had  ousted  plaintiffs  Miguel  Aguirre  and  Dolores  Aguirre 
from  the  whole  or  from  specific  portions  of  the  several  tracts 
of  land  described  in  the  answers  of  the  respective  defendants, 
and  had  continued  in  the  actual  and  adverse  possession,  from 
such  ouster,  for  five  years  or  more  after  plaintiffs  Miguel  and 
Dolores  were  of  full  age,  my  views  of  the  case  would  be 
modified.  I  should  then  be  inclined  to  hold  that,  as  to  those 
plaintiffs  and  with  respect  to  such  tracts,  the  order  denying 
the  new  trial  was  proper.  I  should  so  hold,  whatever  the  er- 
rors of  the  trial  Court  in  giving  to  the  jury  its  interpretation 
of  the  deed  from  Jose  Antonio  Aguirre  and  wife  to  Olvera; 
since  it  would  then  have  appeared  that  such  errors  could  not 
have  injured  the  particular  plaintiffs,  Miguel  Aguirre  and  Do- 
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lores  Aguirre,  against  whom  the  Statute  of  limitatioiis  had 
rim  when  the  complaint  was  filed  herein.  But  it  can  not  be 
disputed  that  the  special  findings  leave  very  great  doubt  as 
to  the  facta  which  the  jury  thereby  intended  to  find.  So  far 
as  they  bear  on  the  question  of  ouster  and  adverse  posses- 
sion,  they  are  confused,  uncertain,  and  not  such  as  an  adju- 
dication of  the  rights  of  the  parties  may  safely  be  based 
upon. 

If,  therefore,  the  errors  committed  by  the  Court  below  are 
such  as  demand  a  new  trial  as  to  any,  they  require  a  new 
trial  as  to  all  of  the  parties  to  this  action. 

At  the  request  of  plaintiffs,  the  Court  below  charged  the 
jury:  *^In  a  deed  of  conveyance,  where  there  is  a  general  de- 
scription and  a  specific  description  by  metes  and  bounds,  the 
latter  must  prevail;  therefore  the  deed  from  Jose  Antonio 
Aguirre  and  his  wife  Rosario  Estudillo  de  Aguirre  to  Augustin 
Olvera  conveyed  only  the  premises  therein  specifically  de- 
scribed, and  those  who  claim  under  said  deed  have  acquired 
no  greater  rights  thereby  than  such  as  were  so  acquired  by  said 
Olvera." 

On  request  by  defendants,  the  Court  instructed  the  jury: 
''Where  land  in  a  deed  is  well  described  by  name,  or  other 
general  description,  and  there  is  added,  by  way  of  reiteration 
or  affirmation,  a  particular  description  by  metes  and  bounds 
which  is  inconsistent  with  the  general  description,  the  particu- 
lar description  must  be  rejected." 

It  is  not  necessary  to  determine  how  far  the  question, 
whether  the  particular  description  was  added  "  by  way  of 
reiteration  or  affirmation,"  was  a  question  of  fact,  to  be  passed 
upon  by  the  jury. 

By  the  instruction  last  cited,  the  jury  were,  in  effect,  told 
that  they  were  authorized  to  determine  whether  the  land 
"  was  well  described  by  name,  or  other  general  description,"  and 
to  decide  whether  such  general  description  controlled.  For 
aught  that  appears,  the  jury  did  find  that  all  the  land  within 
the  general  description  passed  by  the  deed. 

Yet  the  jury  had  already  been  instructed  that  the  specific  de- 
scription, by  metes  and  bounds,  must  prevail,  and  that  the  deed 
eonveyed  only  the  premises  so  specifically  described. 

The  two  instructions  were  contradictory. 
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Shaspstsht^  J.,  concuniiig: 

I  think  that  the  instructions  as  to  which  description  should 
prevail  are  contradictory,  and  that  for  that  reason  the  order 
denying  the  motion  for  a  new  trial  should  be  reversed* 

Boss,  3.y  dissenting: 

The  premises  in  controversy  form  a  part  of  the  San  Pedro 
Rancho,  situated  in  Los  Angeles  County.  In  an  action  brought 
in  the  District  Court  of  that  county  for  the  partition  of  the 
rancho — in  which  action  all  of  the  owners  were  made  parties 
—  an  interlocutory  decree  was  entered  in  the  year  1855,  by 
which  it  was,  among  other  things,  decreed  that  Jos6  Antonio 
Agnirre  and  Concepcion  Bocha  de  Bodriguez  each  owned  a 
certain  undivided  interest  therein.  Beferees  were  appointed 
to  make  the  partition  in  accordance  with  the  interlocutory  de- 
cree. Subsequent  to  the  interlocutory  decree,  but  before  the 
entry  of  the  final  decree  —  that  is  to  say,  on  the  18th  of 
September,  1855  —  Concepcion  Bocha  de  Bodriguez  conveyed 
by  deed  all  of  her  ftiterest  in  the  rancho  to  Manuel  Domin- 
£;nez,  who  (also  prior  to  the  entry  of  the  final  decree)  sold  the 
same  to  Jose  Antonio  Aguirre,  the  deed  for  which,  however,  he 
did  not  execute  to  Aguirre  tmtil  December  27th,  1855.  The 
final  decree  was  entered  on  the  14th  of  the  same  month. 
The  referees  caused  a  survey  and  map  of  the  rancho  and  of 
the  respective  allotments  to  be  made,  and  in  making  the  divi- 
sion allotted  to  Jose  Antonio  Aguirre  one  tract  of  land,  in  lieu 
both  of  the  interest  he  ori^nally  had  and  of  the  interest  he 
acquired  from  Concepcion  Bocha  de  Bodriguez  through  Domin- 
gnez.  On  the  map  of  the  partition  are  set  down  the  respective 
allotments  of  the  various  owners,  each  of  which  is  surrounded 
by  a  differently  colored  line,  and  with  the  name  of  the  party 
or  parties  to  whom  it  is  awarded  written  thereon.  The  allot- 
ment in  question  in  this  case  is  surrounded  by  red  lines,  but 
running  through  it,  in  an  easterly  and  westerly  direction,  is  a 
black  line.  On  the  tract  surrounded  by  the  red  lines,  and  ex- 
tending across  the  black  line  is  written  the  name  '^  Jos6  Antonio 
Aguirre;*'  and  on  that  portion  of  the  tract  surrounded  by  the 
red  lines  lying  north  of  the  black  line,  is  written  the  name  of 
^Ocmcepcion  Bocha  de  Bodriguez.''     On  the  margin  of  tlM 
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map  ifl  a  table  of  the  courses  and  distances  of  each  allotment. 
Those  referring  to  the  allotment  in  question  commence  at  sta- 
tion No,  1,  and  follow  the  red  lines  in  order  of  the  stations, 
thus  inclosing  the  whole  tract;  and  at  the  bottom  of  the 
tabling  the  area  of  the  whole  tract  is  given  thus:  **  Area  ten 
thousand  four  hundred  and  five  and  one  half/'  No  courses  or 
distances  are  given  of  the  black  line,  and  the  surveyor  who 
made  the  survey  and  map  testified  that  this  line  was  not  run 
on  the  ground,  but  that  he  drew  it  on  the  map,  through  the 
red-linetract,  for  the  purpose  of  showing  the  portion  awarded 
to  Aguirre  by  virtue  of  his  original  ownership  and  the  portion 
he  acquired  through  Concepcion  Bocha  de  Bodriguez;  and, 
further:  **  It  was  at  the  request  of  Aguirre  and  his  attorney, 
Mr.  Bent,  that  I  treated  the  Concepcion  Bocha  tract  as  it  is. 
At  the  time  I  made  the  survey  this  was  considered  Aguirre's 
land,  and  I  was  instructed  to  put  it  all  in  one  lot  and  not  run 
the  division  line,  because  it  all  belonged  to  one.'' 

After  the  conveyance  by  Concepcion  Bocha  de  Bodriguez, 
the  action  was  continued  in  her  name  by  virtue  of  §  885  of 
the  Code  of  Civil  Procedure,  for  the  boiefit  of  her  successor 
in  interest,  and  by  the  final  decree  that  portion  of  the  red- 
line  tract  situated  south  of  the  black  line  was  awarded  to 
Aguirre  in  his  own  name,  and  that  portion  of  said  tract  lying 
north  of  the  black  line  was  awarded  to  him  in  the  name  of 
Concepcion  Bocha  de  Bodriguez,  in  whose  name,  as  already 
said,  tiie  action  had  been  continued.  Subsequently,  to  wit,  on 
the  9th  of  June,  1856,  Aguirre  executed  to  Augustin  Olvera 
the  deed  under  which  the  defendants  claim.  If  this  deed 
conveyed  to  Olvera  the  land  in  controversy,  then  it  is  not 
pretended  that  the  plaintiffs  have  any  title;  for  they  claim 
only  as  heirs  of  Aguirre.  And  that  the  deed  did  convey  all 
of  the  disputed  premises,  appears  from  the  record  to  have 
been  supposed  by  the  original  grantor  and  all  other  parties  in 
interest,  until  May,  1877,  when  the  guardian  of  the  minor 
plaintiffs  discovered  a  "  fiaw  in  the  title."  In  the  mean  time, 
a  large  number  of  persons  (defendants  here)  had  bought  dis- 
tinct parcels  of  the  tract,  and  built  up  valuable  improvements 
thereon.  A  few  days  after  the  conveyance  from  Aguirre  to 
Olvera,  the  latter  conveyed  the  same  property  to  Ilosario 
Estudillo   de  Aguirre,  wife   of   Jose  Antonio  Aguirre.     The 
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oonveyance  by  Agairre  to  Olvera,  and  by  Olvera  to  the  wife 
of  Agairre,  was  adopted  by  the  parties  as  a  means  of  vesting 
the  properly  in  Aguirre's  wife.  The  witness  Manuel  Domin- 
gnez,  in  speaking  of  this  circumstance,  said :  **  Job6  Antx)nio 
Agairre  told  me  he  wanted  to  leave  to  his  wife  and  family 
the  land  that  belonged  to  him  in  the  Rancho  San  Pedro.  He 
had  two  sections,  one  that  I  sold  him,  and  the  one  that  he 
bought  from  my  brother  Pedro,  and  he  told  me  that  he 
wanted  to  make  an  arrangement  with  his  wife  to  make  her  a 
deed  so  that  she  would  be  secured  in  the  case  of  his  death. 
Then,  one  day  he  came  to  Los  Angeles,  and  when  he 
returned  he  told  me  that  he  had  inquired  of  a  lawyer,  who 
told  him  he  could  not  make  any  trade  direct  with  his  wife: 
that  he  should  sell  to  a  third  party,  and  the  third  party  to  his 
wife,  and  that  he  was  going  to  do  it  with  Don  Augustin  Olvera, 
and  he  subsequently  told  me  he  had  made  the  conveyance  to 
his  wife  through  Olvera." 

Whatever  interest  was  acquired  by  the  T^ife  of  Aguirre  by 
Ihe  deed  from  Olvera  is  vested  in  the  defendants,  and  as  this 
interest  is  precisely  the  same  as  that  conveyed  to  Olvera  by 
the  deed  from  Jos6  Antonio  Aguirre,  the  question  is,  as  already 
said,  what  is  the  true  interpretation  of  the  last  mentioned 
deed  t  —  the  description  in  which  is  as  follows : 

"  A  certain  tract  or  parcel  of  land  situated  in  the  County 
of  Los  Angeles,  and  said  tract  or  parcel  aforesaid  being  a  part 
of  the  land  known  by  the  name  of  the  Rancho  of  San  Pedro 
or  Los  Dominguez,  and  which  piece  of  land  is  the  same  that 
belonged  to  Josg  Antonio  Aguirre,  parly  of  ihe  first  part,  and 
which  he  has  in  his  possession  under  a  partition  that  was 
made  of  said  land  of  the  Eancho  of  San  Pedro  in  December, 
1855,  as  is  set  forth  by  a  final  decree  in  the  matter  of  the 
District  Court  of  the  First  Judicial  District  of  the  State  of 
California,  dated  December  14th,  1855,  entered  in  the  Book 
of  Judgments  of  said  Court,  and  in  conformity  to  the  survey 
and  map  drawn  of  all  the  land  aforesaid,  by  which  is  shown 
the  portion  and  situation  of  land  that  belonged  to  each  of  the 
parties  interested  in  said  Eancho  de  San  Pedro,  and  which 
survey  and  map  drawn  was  executed  by  George  Hansen,  Dep- 
uty County  Surveyor  of  the  County  of  Los  Angeles,  and  the 
{Nnrdon  of  land  which  belonged  to  said  7os6  Antonio  Aguirre^ 
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party  of  the  first  part,  being  bounded  and  described  aa  follows, 
to  wit:  Commencing  at  a  atone  in  the  anmmit  of  a  hill,  the 
line  of  the  northern  exterior  boundary  of  said  rancho,  being 
the  tenth  station  on  said  map;  thence  running  toward  the 
north-east  in  a  direct  line  to  the  point  known  as  the  old  house^ 
including  the  same,  thence  in  a  line,  course  east,  to  the  river 
San  Gabriel;  thence  down  the  mid-channel  of  said  river  to 
the  north  line  in  the  boundary  of  Maria  de  Jesus  Dominguez ; 
thence  following  the  north-west  boundary  of  said  Maria  de 
Jesus  and  the  north  boundary  of  the  said  Manuel  Dominguez 
to  the  point  of  beginning." 

The  last  call  in  the  deed,  namely,  the  description  by  metes 
and  bounds,  only  embraces  that  portion  of  the  tract  included 
within  the  red  lines,  and  awarded  to  Jos6  Antonio  Aguirre  in 
the  partition,  which  is  situated  south  of  the  black  line;  and 
it  is  insisted  on  the  part  of  the  appellants  that  this  specific 
description  controls  the  other  calls  of  the  deed.  On  the 
other  handy  it  is  urged  for  the  defendants  that  the  deed  con- 
tains five  calls,  viz. :  1.  The  land  "  that  belonged  to  Joe6  Anto- 
nio Aguirre  and  which  he  has  in  his  possession  under  a  par 
tition  made  of  the  rancho  of  San  Pedro  in  December,  1855.' 
2.  "As  is  set  forth  by  a  final  decree  in  the  matter  *  *  « 
entered  in  the  book  of  judgments  of  said  Court."  3.  "And 
in  conformity  to  the  survey  and  map  drawn  of  all  the  land 
aforesaid,  by  which  is  shown  the  portion  and  situation  ol 
land  that  belonged  to  each  of  the  parties  interested  in  said 
Bancho  de  San  Pedro,  and  which  survey  and  map  drawn 
was  executed  by  Gteorge  Hansen,  Deputy  County  Surveyor," 
etc  4.  "  The  portion  of  land  which  belonged  to  Jose  An- 
tonio Aguirre."  And,  5.  The  description  by  metes  and 
bounds;  and  that  the  latter,  to  wit,  the  description  by  metes 
and  bounds,  was  not  intended  to  be  used  in  the  sense  of  re- 
striction, but  in  the  sense  of  reiteration  or  affirmation,  and 
that  in  so  far  as  it  is  erroneous  or  defective  it  must  be  re- 
jected as  false.  In  this  I  agree  with  the  counsel  for  the 
defendants.  The  land  which  belonged  to  Aguirre,  under  the 
partition  of  the  rancho,  was  the  red-line  tract,  which  included 
the  premises  in  controversy,  and  the  partition  survey  and 
map  of  the  rancho  showed  this  tract  to  have  been  allotted  to 
him.     All  of  the  calls  of  the  deed,  therefore,  except  the  de> 
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scriptioii  by  metes  and  bouBck,  dearly  enoa^  refer  to  and  do- 
•cribe  the  whole  of  the  red-line  tract,  while  the  description  by 
metes  and  bounds  incluc^^  only  a  part  of  it. 

In  all  cases  of  this  character  the  paramount  object  is  to  as- 
certain and  give  effect  to  the  intention  of  the  parties,  and  this 
intention  is  to  be  gathered  from  the  entire  instrument  In 
Peck  V.  MdLlams,  10  N.  Y.  632,  the  Court  of  Appeals  said: 
"  The  general  rule  in  regard  to  the  construction  of  the  descrip- 
tion of  the  premises  in  a  deed  is  one  of  the  utmost  liberality. 
The  intent  of  the  parties,  if  it  can,  by  any  possibility,  be 
gathered  from  the  language  employed,  will  be  effectuated. 
To  this  end  parts  of  the  description  may  be  rejected,  though 
upon  the  face  of  the  deed  they  seem  as  material  as  the  parts 
which  are  left  This  only  is  requisite,  that  after  subjecting 
the  description  to  every  modification  which  the  actual  condi- 
tion of  the  premises  may  require,  there  must  be  left  some  sub- 
stantial designation  of  the  thing  to  be  conveyed,  so  that  the 
Court  can  see,  looking  at  the  property  in  the  condition  in  which 
it  was  at  the  time  of  the  deed,  that  the  description  can 
be  fitted  to  it  and  was  intended  by  the  parties  to  relate  to  it" 
(See  also,  Cholmondeley  v.  Clinton,  2  Jac  &  W.  134;  Worth- 
ington  v.  Hylyar,  4  Mass.  196 ;  3  Wash,  on  Real  Prop.  p.  333 
et  seq.;  Stanley  v.  Oreen,  12  Cal.  148;  Piper  v.  True,  36  id. 
606;  Haley  v.  Amestoy,  44  id.  132.)  In  the  last  case  cited 
the  deed  first  described  the  premises  by  name  and  then  gave 
a  particular  description  by  metes  and  bounds,  which  only  in- 
cluded a  part  of  the  land  embraced  in  the  first  description; 
and  this  Court,  taking  in  view  all  of  the  facts  and  circum- 
stances surrounding  the  execution  of  the  deed,  held  that  '^  the 
particular  description  was  not  intended  to  be  used  in  the  sense 
of  restriction,  but  in  the  sense  of  reiteration  or  affirmation, 
and  that  in  so  far  as  it  was  erroneous  or  defective  it  must  be 
rejected  as  false." 

It  is  not  claimed  that  the  testimony  of  Dominguez  was 
admissible  for  the  purpose  of  varying  or  contradicting  the 
terms  of  the  written  conveyance,  and  it  is  very  clear  that  it 
ooiild  not  be  received  for  that  purpose.  It  was  admissible, 
bowever,  for  the  purpose  of  showing  the  true  consideration 
of  the  deeds  from  Aguirre  to  Olvera  and  Olvera  to  Mrs. 
Aguine,  and  also  for  the  purpose  of  placing  the  Court  in  iSb/b 
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position  of  the  parties  in  order  that  it  mig^t  rightly  inter- 
pret the  language  employed.  In  his  woric  on  Evidence,  Mr. 
Greenleaf y  after  saying  diat  there*  is  ^o  material  difference  of 
principle  in  the  rules  of  interpretation  between  wills  and 
contracts,  except  what  naturally  arises  from  the  different  cir- 
cumstances of  the  parties,  declares:  ''The  object,  in  both 
cases,  is  the  same,  namely,  to  discover  the  intention.  And,  to 
do  this,  the  Oourt  may,  in  either  case,  put  themselves  in  the 
place  of  the  party,  and  then  see  how  the  terms  of  the  instru- 
ment affect  Uie  property  or  subject-matter.  With  this  view, 
evidence  must  be  admissible  of  all  the  circumstances  sur- 
rounding the  author  of  the  instrument  *  *  *  It  is  only 
in  this  mode  that  parol  evidence  is  admissible  (as  is  sometimes, 
but  not  very  accurately  said)  to  explain  written  instruments, 
namely,  by  showing  the  situation  of  the  party  in  all  his  rela- 
tions to  persons  and  things  around  him,  or,  as  elsewhere  ex- 
pressed, by  proof  of  the  surrounding  circumstances.  Thus, 
if  the  language  of  the  instrument  is  applicable  to  several 
persons,  to  several  parcels  of  land,  ♦  *  *  to  several  mon- 
uments or  boundaries,  *  *  *  or  the  terms  be  vague  and 
general,  or  have  divers  meanings  *  *  *  ;  in  all  these  and 
the  like  cases,  parol  evidence  is  admissible  of  an^  extrinsic 
circumstance  tending  to  show  what  person  or  personts,  or  what 
things,  were  intended  by  the  party,  or  to  ascertain  his  mean- 
ing in  any  other  respect;  and  this,  without  any  infringement 
of  the  rule,  which,  as  we  have  seen,  only  excludes  parol  evi- 
dence of  other  language,  declaring  his  meaning,  than  that  which 
is  contained  in  the  instrument  itself."  (1  GreenL  on  Ev., 
§§  287,  288;  id.,  §  169.) 

In  the  case  at  bar  the  deed  itself  contains  several  descrip- 
tive calls,  all  of  which,  except  one,  include  the  premises  in 
controversy ;  and  the  main  question  is,  which  of  those  contra- 
dictory cdls  expresses  the  intention  of  the  grantor.  Applying 
the  principles  to  which  allusion  has  been  made,  and  reading 
the  deed  in  the  light  of  the  circumstances  surrounding  its  ex- 
ecution, I  think  it  manifest  that  the  intention  was  to  convey 
to  Mrs.  Aguirre  all  of  the  land  embraced  within  what  (for 
convenience  of  reference)  has  been  designated  as  the  red-line 
tract  This  construction  is  strengthened  by  the  further  cir- 
cumstance, that  after  the  execution  of  the  deed^  no  claim  ap- 
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pears  to  have  been  asserted  by  Agairre  to  any  part  of  the 
premises  during  the  remainder  of  his  life,  nor^  after  his  death, 
by  any  of  his  heirs  until  May,  1877  — a  period  of  more  than 
twenty  years  —  when  the  supposed  "  flaw  in  the  title  "  was  dis- 
ooveied  by  the  guardian  of  the  then  minor  children,  and  years 
after  all  of  the  interest  of  Mrs.  Aguirre  had  passed  into  the 
hands  of  a  large  number  of  people,  who  bought  at  various 
times  distinct  parcels  of  the  tract  upon  the  supposition  that 
by  the  deed  she  acquired  the  entire  tract,  and  who,  since  the 
dates  of  their  respective  purchases,  have  held  adverse  posses- 
sion of  the  whole  of  their  respective  parcels,  and  have  made 
their  homes  thera 

The  deed  in  question  having,  in  my  opinion,  conveyed  the 
entire  tract  embraced  within  the  red  lines,  it  results  tiiat  the 
plaintiffs  have  no  title  to  any  part  of  it,  and  that  they  could 
not  therefore  possibly  recover  in  the  action.  That  being  the 
case,  it  is  not  necessary  to  consider  the  instructions  given  by 
the  Court  below  to  the  jury,  since,  even  if  erroneous,  they 
could  not  have  prejudiced  the  plaintiffs.  (Qreen  v.  Ophir 
O.  S.  &  0.  M.  Co.,  45  CaL  527;  Larco  v.  Casanueva,  80  id. 
661;  Hebbard  v.  Jefferson  0.  &  8.  M.  Co.,  88  id.  290.) 

For  these  reasons  the  judgment  and  order  of  the  Court  be- 
low should,  in  my  opinion,  be  affirmed.  I  therefore  dissent 
from  the  judgment  here. 

MtbioK|  J.,  ccmcurred  with  Mr.  Justice  Boss. 


[No.  6,529.-111  Bank.] 

IN  THE  MATTER  OF  A.  B.  HOTCHKIBS. 

RmcoTAit  OF  Attobkbt. —  An  aeeusatlon  to  remoya  ui  attorney  under  I  291 
of  tho  Code  of  ClTll  Procedure,  tigned  by  C.  and  P.,  was  Terlfled  by  the 
affldaTlt  made  upon  Information  and  belief  of  H.,  without  explanation 
why  It  was  not  made  by  one  of  the  informants.  HMt,  that  the  yerlfleatlon 
was  Insnfflclent. 

Appeal  from  a  judgment  disbarring  the  appellant  rendered 
upon  the  overruling  of  the  demurrer  in  the  Eighteenth  Dis- 
trict Court,  County  of  San  Diego.    McITeai.t,  J. 
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/•  8.  Chapman,  Wdttaee  Leaeh,  A.  Brunmm,  J.  0.  Ea^ 
man,  J.  A.  Graves,  and  Frank  Oanahl,  for  Appellant,  cited 
the  Code  of  Civil  Procedure,  §§  291,  446. 

N.  H.  Conklin,  E.  Parker,  and  Levi  Chase,  for  Respondents. 

The  form  provided  by  statute  for  the  verification  of  plead- 
ings in  civil  actions  is  suiBcient.  It  is  a  substantial  compli- 
ance with  the  statute.     (Kirk  v.  Bhoades,  46  CaL  398.) 

McKlNSTKY,  J.: 

These  are  proceedings  to  **  remove  **  an  attomey-at-law. 
Section  291  of  the  Code  of  Civil  Procedure  provides,  that,  when 
the  proceedings  are  not  initiated  by  the  Court  of  its  own  mo- 
tion,  but  are  commenced  at  the  instance  of  another  person,  the 
"  accusation  "  must  be  verified  by  oath  "  to  the  effect  that  the 
charges  therein  contained  are  true,"  Section  446  requires: 
*'  Where  a  pleading  is  verified,  it  must  be  by  the  affidavit  of  a 
party,  unless  the  parties  are  absent  from  the  county  where 
the  attorney  resides,  or  from  some  cause  unable  to  verify  it, 
or  the  facts  are  within  the  knowledge  of  his  attorney  or  other 
person  verifying  the  same.  When  the  pleading  is  verified  by 
the  attorney,  or  any  other  person  except  one  of  the  parties, 
he  must  set  forth  in  the  affidavit  the  reason  why  it  is  not 
made  by  one  of  the  parties." 

Even  if  it  be  admitted  that  the  sufficiency  of  the  verifica- 
tion in  a  case  like  the  present  is  to  be  tested  by  §  446  of  the 
Code  of  Civil  Procedure — so  far  as  the  same  is  applicable  — 
Btill  the  verification  of  the  present  "  accusation  "  is  insufficient 
in  form  and  substance. 

The  accusation  is  signed  by  N.  H.  Conklin  and  E.  Parker, 
who,  throughout  it,  style  themselves  "  informants,"  and  all  the 
allegations  of  acts  on  the  part  of  the  appellant  involving  moral 
turpitude  are  "upon  information"  of  the  informants.  The 
verification  of  the  original  accusation  —  the  affidavit  attadied 
to  the  amendment  is  like  it —  is  as  follows: 
"  Statb  of  Caufoenia, 
County  of  San  Diego. 

'^  Will  J.  Hunsaker,  being  duly  sworn,  says  that  he  has  read 
die  forcing  information^  and  knowB  the  oontents  thereof^ 
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and  the  same  is  true  of  his  o\ni  knowledge  except  as  to  the 
matters  therein  stated  on  information  and  belief,  and  as  to 
those  matters  he  believes  them  to  be  true. 

"W.J.  Huwsakbb/' 

It  appears  from  the  foregoing  that  N.  H.  Conklin  and  E. 
Parker  declared  that  they  had  information  which  induced 
them  to  believe  that  certain  facts  existed,  and  Hunsaker 
swore  that  he  believed  the  facts  to  exist  because  the  others 
had  declared  they  had  such  information.  Certainly  there 
is  no  pretense  in  the  accusation  or  affidavit  that  Hunsaker 
had  any  information  on  the  subject  except  such  as  might  be 
derived  from  the  recitals  in  the  accusation.  For  aught  that 
appears  any  one  else  who  had  confidence  in  Oonklin  and  Par- 
ker could  have  made  the  affidavit  which  was  made  by  Hun- 
saker. 

If  the  informants  are  parties  tx>  the  proceedings,  within  the 
meaning  of  §  446  of  the  Oode  of  Civil  Procedure,  one  of 
them  should  have  verified  the  accusation.  If  the  "inform- 
ants" are  not  parties  within  the  meaning  of  that  section^ 
Hunsaker  is  not  a  party,  nor  the  attorney  for  the  real 
party,  and  the  affidavit  does  not  affirm  that  the  facts  are 
within  his  knowledge,  nor  set  forth  any  other  reason  why 
he  makes  it.  Yet  this  is  required  by  §  446  of  the  Code 
of  Civil  Procedure.  This  objection  is  not  merely  technical, 
since  the  Legislature  clearly  intended  that  the  "  accusation  *' 
must  be  made  by  one  who  has  at  least  some  information 
on  which  he  bases  his  charges.  If  the  proceedings  are  upon 
the  information  of  another  the  accusation  must  be  in  writ- 
ing and  must  be  verified.     (Code  Civ.  Proc,  §§  290,  291.) 

The  verification  was  specially  objected  to,  and  the  objeo> 
tion  should  have  been  sustained  by  the  Court  below. 

Judgment  reversed  and  cause  remanded. 

Morrison,  C.  J.,  Thobnton,  J.,  Shabpstsin,  J.,  MoEjee;, 
T.,  and  Boss,  J.,  concurred* 
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[Mo.  7,600. —  Departmeat  Ob«»] 

THE  CX>MMEIIC!IAL  BAITK  OF  LOS  AKGELES  v.  H.  IL 

MITCHELL. 

PABTNBBSRIP  —  PBBraBaNCB    OF    FntX    OTR     IVDITIDIIAL    DmO  —  COMFLAXHT 
IN      ACTIOlf      AOAIVtn      PASTNBR8HIP TlTUI      OW      ACTtOlf  —  PUUOINO  •— 

Pbacticb. —  In  an  action  againit  the  membera  of  a  partnerahip  upon  m 
Joint  and  aeveral  promltaory  note,  aigned  by  them  IndiTldually,  but  not 
with  the  firm  name,  an  attachment  wae  lasued  and  lerled  upon  the  In- 
tereata  of  defendanta  In  the  partnership  property,  upon  which  one  attach- 
ment prevloualy  had  been,  and  othera  were  anbaequently,  levied  In  ae- 
tlons  agalnet  the  firm.  Subsequently  the  plaintiff  under  f  432  of  the 
Code  of  ClTll  Procedure,  amended  his  complaint,  by  alleging  the  partner- 
ahip of  the  defendanta,  and  that  the  note  waa  a  partnership  debt;  but 
the  action  still  ran  against  the  defendants  aa  Indlvlduala,  and  judgment 
was  entered  against  them  In  that  capacity.  Judgments  having  been  en- 
tered in  all  cases,  the  property  waa  sold  under  execution  in  one  of 
the  cases  against  the  firm,  and  the  proceeda  applied  In  satisfaction  of  that 
execution  and  another  In  a  similar  case.  Held,  that  the  money  was  prop- 
erly applied  on  the  executions  against  the  firm  In  preference  to  those  of 
the  plaintiff. 

Appeal  from  a  judgment  for  the  plaintiff  and  from  an 
order  denying  a  new  trial  in  the  Superior  Oourt  of  Los  An- 
geles County.    HowABJO,  J. 

A  petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment^  and  denied. 

Thomas  H.  Smith,  for  Appellant, 

Plaintiff's  execution  was  levied  upon  the  resulting  contin- 
gent interest  of  the  partners  in  the  firm  property.  Another 
and  different  interest  in  the  property,  to  wit,  the  firm's  inter- 
est, was  sold  under  the  execution,  and  the  proceeds  of  the 
sale  of  the  firm's  interest  were,  by  the  sheriff,  properly  applied 
upon  the  executions  against  the  firm  in  his  hands.  The  firm 
was  insolvent.  "  A  partner  has  an  interest  in  the  stock  only 
to  the  amount  of  the  ultimate  balance  due  to  him  as  his  share 
of  the  stock."  (Oanroy  v.  Woods,  18  Oal.  632 ;  Chase  v.  Steel, 
9  id.  64;  Burpee  v.  Bunn,  22  id.  194;  Jones  v.  Thompson, 
12  id.  191 ;  Oonroy  v.  Woods,  13  id.  626 ;  Jones  v.  Parsons, 
26  id.  104;  Robinson  v,  Tevis,  88  id.  615,  617,  618,  619.) 
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BichneU  &  White  and  OroMS  d  Chapman,  for  Bespondents. 

It  18  objected  that  hy  the  form  of  oar  promissory  notos 
they  were  the  obligations  of  the  individuals^  and  not  of  Biley 
and  Eothchild,  and  that  if  this  be  not  so  the  title  of  our  ac- 
tion and  of  the  writs  and  the  form  of  our  judgment  deprived 
UB  of  any  right  to  participate  in  the  proceeds  of  the  sale  of 
the  firm  property  till  the  firm  creditors  were  satisfied;  but  in 
this  case  both  the  partners  borrowed  the  money,  borrowed  it 
for  the  firm,  and  it  was  used  by  the  firm.  Surely  this  was  a 
firm  debt  Equity  does  not  regard  the  form  of  the  contract 
but  the  substance  of  the  debt  {Martin  v.. Davis,  21  la.  535.) 
A  promissory  note  made  by  all  the  individuals  composing  a 
firm  is  the  note  of  the  firm-  (Filley  v.  Phelps,  18  Oonn.  305 ; 
De  Jamette  Ex.  v.  McQueen,  32  Ala.  230;  7n  re  Thomas,  17 
B.  R.  56 ;  Maynard  v.  Fellows,  43  N.  H.  255 ;  Norton  v.  Sey- 
mour, 3  C.  B.  792 ;  CoUyer  on  Part.  Perk.  ed.  p.  404,  §  414, 
note  3 ;  Crozier  v.  KirJcer,  4  Tex.  262 ;  Eolden  v.  Bloxum,  35 
Miss.  381;  1  Dan.  Neg.  Ins.  p.  268,  §  361;  McGregor  v. 
Cleveland,  5  Wend.  475 ;  1  Par.  on  Oon.  p.  213,  6th  ed. ;  1  Par. 
on  Notes  and  Bills,  p.  136.) 

The  title  of  our  actions  against  Eiley  &  Rothchild  is  of  no 
significance.  (1  Estee  PI.  new  ed.  p.  257-8;  2  Vansant- 
voord's  PL  p.  362;  1  Abb.  Forms,  151;  Davis  v.  Abbott, 
2  McLean,  29 ;  Stephens  v.  Roby,  27  Miss.  744 ;  Marhham  v. 
Buckinghaan,  21  la.  494;  Bell  v.  Massey,  14  La.  Ann.  831; 
Jaques  v.  Greenwood,  12  Abb.  Pr.  K  T.  p.  232.) 

And  although  the  original  complaint  did  not  charge  them 
as  partners,  the  amended  complaint  superseded  the  original, 
and  related  to  the  commencement  of  the  action.  {Jones  v. 
Frost,  28  CaL  246 ;  Barber  v.  Reynolds,  33  id.  500.)  And  the 
judgment  is  to  be  interpreted  in  the  light  of  the  pleadings. 
(Brower  v.  Davis,  15  id.  11 ;  Shepard  v.  McNeil,  38  id.  72 ; 
Freem.  on  Judg.  §  45.) 

But  we  submit  that  our  rights  would  have  been  the  same 
without  any  amendment  of  our  pleading.  In  an  action 
against  A.  &  B.  as  partners,  it  is  unnecessary  lo  allege  that  they 
are  partners,  though  that  would  be  more  technical.  (Davis  v. 
Abbott,  2  McLean,  29.) 

ThoQ^  the  action  was  against  the  partners,  as  individnals. 
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the  judgment  will  find  the  partaership  property.  (Stephens 
V.  Roby,  27  Miss.  744;  BeU  v.  Massey,  14  La.  Ann.  831; 
Jacques  v.  Greenwood,  12  Abb.  Pr.  N.  Y.  282 ;  Martin  v.  Davis, 
21  la.  535 ;  Overholt's  Appeal,  12  Penn.  St  222 ;  Lash  v.  Ar- 
nold, 8  Jones,  206.) 

McKsK,  J.: 

This  is  an  action  to  recover  of  the  defendant  the  sum  of 
one  thousand  three  hundred  and  thirty-eight  dollars  and  fif- 
teen cents,  with  seven  per  cent  interest  from  October  25th, 
1879,  money  alleged  to  have  been  collected  for  the  plaintiff 
by  the  defendant  as  Sheriff  of  Los  Angeles  Oounty,  and 
which  he  refused  to  pay  to  the  plaintiff  on  demand.  The 
action  is  therefore  in  the  nature  of  an  action  for  money  had 
and  received. 

The  case  was  tried  in  the  Court  below  with  a  jury.  The 
plaintiff  had  a  verdict  and  judgment;  and  from  the  judg- 
ment and  order  refusing  a  new  trial  the  defendant  brings  the 
case  before  us  by  appeal. 

By  the  engrossed  statement  on  motion  for  a  new  trial,  it 
appears  that  on  July  11th,  1879,  James  M.  Eiley  and  E.  S. 
Eothchild  were  partners  in  trade,  doing  business  in  the  city 
of  Loe  Angeles,  under  the  firm  name  of  Eiley  &  Eothchild; 
on  that  day  several  attachment  suits  were  conunenced  against 
the  firm,  and  others  against  the  individual  partners  of  the 
firm.  Among  the  latter  were  two  suits  instituted  by  the 
plaintiff  in  this  action,  one  against  James  M.  Eiley  and  E.  S. 
Eothchild,  and  the  other  against  Samuel  Eothchild,  E.  S. 
Eothchild,  and  James  M.  Eiley.  The  first  was  to  recover  a 
balance  due  upon  a  joint  and  several  promissory  note  made 
by  James  M.  Eiley  and  E.  S.  Eothchild ;  and  the  second  to  re- 
cover a  balance  due  upon  a  joint  and  several  promissory  note 
made  by  Samuel  Eothchild,  E.  S.  Eothchild,  and  James  M. 
Eiley. 

It  is  admitted  that  in  the  original  complaints  filed  in  the 
plaintiff's  actions  the  defendants  were  not  named  as  partners, 
either  in  the  title  or  the  body  of  the  complaint,  and  that  the 
writs  of  attachment  issued  in  them  ran  against  the  indi- 
vidual defendants,  and  oonunanded  the  Sheriff  to  attadi  and 
nfelj  keep  all  tlie  property  of  sncii  defendants  within  his 
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county,  not  exempt  from  execution,  to  satisfy  the  plaintifFs 
demand,  etc.  The  attachments  in  all  the  suits  against  the 
firm  and  against  the  individual  members  of  the  firm,  were 
issued  on  the  same  day,  and  were  placed  in  the  hands  of  the 
Sheriff  for  service  according  to  law.  The  first  which  came  to 
his  hands  was  an  attachment  issued  in  the  suit  of  Tj.  &  E. 
Emanuel  against  the  partnership  for  a  partnership  debt.  This 
the  Sheriff  levied,  July  12th,  1879,  upon  a  stock  of  goods,  wares, 
and  merchandise  —  the  partnership  property  of  the  firm. 
Afterwards,  on  the  same  day,  defendant  attached  '*  the  right, 
title,  and  interest "  of  the  individual  partners  in  the  same  stock 
of  goods,  at  the  suit  of  the  plaintiff  in  the  action  against  James 
M.  Riley  and  E.  S.  Rothchild.  Afterwards,  on  the  same  dav, 
defendant  again  attached  the  partnership  property,  at  the  ?uit 
of  one  E.  N.  McDonald  against  the  partnership  for  a  partner- 
ship debt  Afterwards,  on  the  same  day,  defendant  attached 
the  "  ri^t,  title,  and  interest "  of  Samuel  Rothchild,  James  M. 
Riley,  and  E.  S.  Rothchild  in  the  same  partnership  effects,  at 
the  suit  of  the  plaintiff  in  this  action  against  the  said  parties. 
And  afterwards,  on  the  same  day,  defendant  attached  the  same 
stock  of  goods  as  the  partnership  property  of  the  firm,  at  tlie 
suit  of  Walter  &  Co.,  against  the  firm  for  a  firm  debt. 

On  the  22d  of  July,  1879,  the  plaintiff,  under  §  432  of  the 
Code  of  Civil  Procedure,  amended  the  complaints  in  its  actions 
by  alleging  that  the  defendants,  James  M.  Riley  and  E,  S. 
Rothchild,  were  copartners,  and  that  the  note  described  in 
each  of  the  complaints  was  given  by  the  defendants  to  secure 
payment  to  the  plaintiff  of  moneys  which  had  been  loaned  to 
them  and  were  used  in  the  business  of  the  firm.  But  the 
actions  still  ran  against  the  defendants  as  individuals,  and 
judgments  were  entered  against  them  in  that  capacity.  The 
first  judgment  was  entered  by  default  on  August  8th,  1879, 
in  favor  of  the  plaintiff  against  Samuel  Rothchild,  James  M. 
Riley,  and  E.  S.  Rothchild,  for  five  hundred  and  eighty-three 
dollars,  and  twenty-six  dollars  and  twenty-five  cent«  costs; 
the  second,  August  11th,  1879,  in  favor  of  the  plaintiff  against 
James  M.  Riley  and  E.  S.  Rothchild  for  six  himdred  and  forty- 
eig^t  dollars  and  ninety  cents,  and  twenty-two  dollars  costs. 
Executions  were  issued  on  these  judgments  August  11th,  1879, 
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and  were  levied  by  the  defendant,  at  the  instance  of  the  plaint- 
iffs attorney,  upon  '^  the  interest  of  the  defendants  in  execu- 
tion," in  the  stock  of  goods,  belonging  to  the  firm  of  Riley  & 
Rothchild,  which  the  defendant  had  seized  and  held  under  the 
writs  of  attachment  in  favor  of  the  partnership  creditors  in  the 
manner  already  stated.  This  interest  the  defendant  advertised 
to  sell,  at  execution  sale,  on  the  18th  of  August,  1879 ;  but  on 
the  day  of  the  sale  the  plaintiff's  attorney  served  upon  him  the 
following  notice,  viz. : 

"H.  M.  Mitchell,  Sheriff: 

*^  Commercial  Bank  of  Las  Angeles  v.  Biley  A  Bofhchild. 
In  this  action  please  postpone  sale  of  stock  of  defendants  in- 
definitely, but  retain  the  levy  of  the  execution  in  said  case. 
"  J.  A.  Gbavxs,  Attorney  for  Plaintiff/' 

And  in  obedience  thereto  the  sale  of  the  defendants'  inter- 
est in  the  partnership  property  was  "  indefinitely  postponed." 

The  day  after  this  postponement  judgment  was  entered  in 
the  case  of  Walter  &  Co.  against  the  firm  for  four  thousand 
six  hundred  and  forty-six  dollars  and  fourteen  dollars  costs. 
Afterwards,  on  the  27th  of  August,  1879,  judgment  was  en- 
tered in  the  case  of  McDonald  against  the  firm  for  five  hun- 
dred and  eighty-eight  dollars  and  twenty-four  dollars  costs. 
And  afterwards,  on  the  22d  day  of  September,  1879,  judg- 
ment was  entered  in  the  case  of  L.  &  E.  Emanuel  against  the 
firm  for  four  thousand  six  hundred  and  thirty-one  dollars  and 
seven  hundred  and  seventy-five  dollars  costs.  Executions 
were  regularly  issued  upon  those  judgments.  By  the  execu- 
tion issued  upon  the  first  of  them,  the  stock  of  goods  seized 
and  held  under  the  attachments  against  the  firm  was  levied 
upon  and  regularly  sold  October  11th,  1879,  for  the  sum  of 
eight  thousand  four  hundred  dollars.  And  out  of  the  pro- 
ceeds the  defendant  satisfied  that  execution  by  applying  to  it 
the  sum  of  four  thousand  eight  hundred  and  fifty-five  dollars 
and  forty-five  cents  and  applied  the  balance  which  remained 
in  his  hands,  viz. :  three  thousand  five  hundred  and  forty-four 
dollars  and  fifty-five  cents,  in  part  satisfaction  of  the  execu- 
tion in  the  case  of  L,  &  E,  Emanuel  v.  Biley  &  Bofhchild-, 
On  October  20th,  1879,  the  defendant  returned  upon  the  ex- 
ecution in  Walter's  case  that  it  was  **  satisfied  in  full ; '' 
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that  the  execution  in  Emanuel's  cafe  was  ^'  satisfied  m  part ;" 
that  the  execution  in  McDonald's  case  was  ^'  unsatisfied/'  be- 
cause, as  is  stated  in  the  return,  *^  I  have  sold  all  the  property 
of  the  firm  of  Riley  &  Rothchild  under  the  Walter's  execution, 
and  have  been  unable  to  find  any  other  property  of  said  firm 
within  my  county  subject  to  execution;"  and  diat  ''the  sale 
of  the  individual  interests  of  the  partnership  in  the  propertjr, 
under  the  executions  issued  upon  the  judgments  in  favor  of  the 
plaintiff,  had  been,  by  order  of  the  plaintiff,  indefinitely  post- 
poned, and  no  further  proceedings  were  taken  under  them  when 
they  expired  and  were  returned  with  my  doings  indorsed 
thereon." 

But  four  days  after  the  sheriff  had  m^de  his  return,  the 
plaintiff  demanded  of  him  to  apply  the  proceeds  of  the  sale 
of  the  firm  property  to  the  payments  of  its  judgments,  by 
serving  upon  him  the  following,  to  wit: 

**  OoTOBEB  24th,  1879. 
"  H.  M.  MiTOHBLii,  Sheriff  of  Los  Angeles  County  —  Sir:  I 
hereby  demand  of  you  the  payment  in  full  of  the  judgment 
in  favor  of  the  Commercial  Bank  of  Los  Angeles,  against  E. 
S.  Rothchild  and  J.  M.  Riley,  and  the  judgment  in  favor  of 
the  said  Commercial  Bank  against  Samuel  Rothchild  and  E. 
S.  Rothchild  and  J.  M.  Riley,  out  of  the  proceeds  of  the  sale 
of  the  property  of  E.  S.  Rothchild  and  J.  M.  Riley,  copart- 
ners under  the  firm  name  of  Riley  &  Rothchild,  which  sale 
was  made  by  you  under  execution  on  the  17th  day  of  October, 
1879.  (Signed)  J.  A.  Graves, 

"Attorney  for  Commercial  Bank  of  Los  Angeles." 

This  demand  was  refused,  and  on  October  30th,  1879,  the 
defendant  returned  the  executions  in  the  plaintiff's  cases,  as 
follows,  to  wit: 

^'Cammercial  Bank  v.  E.  8.  Rothchild  et  cd. —  I  hereby  cer- 
tify that  I  received  the  annexed  execution  on  the  11th  day  of 
August,  1879,  and  on  the  same  day,  at  the  County  of  Los  An- 
geles, by  instruction  of  attorney  for^  plaintiff  duly  levied  the 
same  on  a  certain  stock  of  goods,  wares,  and  merchandise,  at 
the  furniture  store  of  defendants  in  McDonald  Block,  City 
and  County  of  Los  Angeles,  subject  to  prior  levies,  and  duly 
•dvortised  the  same  for  sale,  at  said  store,  on  Monday,  tha 
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18th  day  of  August,  1879,  at  ten  o'clock,  a.  ic;  that  on  said 
day  of  sale  said  sale  was,  by  order  of  said  attorney  for  plaint^ 
iS,  indefinitely  postponed;  that  after  due  and  diligent  search 
and  inquiry,  I  am  unable  to  find  in  this  county  any  property 
belonging  to  defendants  not  exempt  from  execution,  and  there- 
fore return  this  execution  unsatisfied. 

"(Signed)  H.  M.  Mitchell,  SherifiL 

''  October  30th,  1879/' 

It  is  contended  on  behalf  of  the  plaintiff  that  the  defend- 
ant received  the  proceeds  of  the  sale  of  the  attached  property 
imder  the  execution  in  the  suit  of  Walker  &  Co.,  for  the  benefit 
of  the  attaching  creditors;  that  it  was  the  duty  of  the  defendant 
to  apply  the  proceeds  to  the  satisfaction  of  the  executions  in  his 
hands,  in  the  order  in  which  the  attachments  had  been  levied, 
and  that  having  failed  to  do  so  he  is  liable  to  the  plaintiff  in  this 
action  for  the  amount  of  its  attachments. 

The  attachment  in  Walter's  case  was  levied  last  and  sat- 
isfied first,  although  the  plaintiff's  attachments  were  levied 
before  it;  but  the  levies  were  upon  different  kinds  of  prop- 
erty. The  one  was  upon  partnership  property,  by  partner- 
ship  creditors,  in  an  action  against  the  firm,  for  a  partnership 
debt;  and  the  other  was  upon  the  interest  of  the  partners  in 
the  partnership  property,  by  individual  creditors,  in  an  action 
against  the  partners  in  their  individual  capacities  for  personal 
debts.  Both  levies  were  valid;  for  the  interests  of  partners 
in  partnership  property  is  subject  to  levy  and  sale  for  their 
debts.  Such  was  the  levy  made  by  the  defendant  for  the 
plaintiff,  and  there  is  no  question  that  if  there  had  been  no 
prior  or  subsequent  attachments  levied  upon  the  partnership 
property  by  partnership  creditors  for  debts  of  the  firm,  it 
would  have  been  the  duty  of  the  defendant  to  have  seized  the 
entire  property,  under  the  levy  of  the  partners'  interest  therein, 
and  delivered  it  to  a  purchaser  on  execution  sale.  (PhUlipa 
V.  Cook,  24  Wend.  389.)  But  the  right  of  the  Sheriff  to  seize 
and  deliver  partnership  property  under  an  attachment  of  the 
individual  interests  of  the  partners  herein  is  only  incidental 
to  the  right  of  the  attaching  creditor  or  purchaser  to  reach  the 
interests  of  the  members  of  the  partnership,  and  is  to  be  ex* 
ercised  only  aa  means  to  that  end.     (Atkins  y.  Saxtan,  77  Bi» 
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Y.  195.)  And  this  right  of  the  attaching  creditor  or  purchaser 
to  reach  the  interest  attached  is  an  equitable  one,  which  can 
be  exercised  only  through  the  form  of  a  proceeding  for  an  ac- 
counting between  the  partners  and  a  settlement  of  the  partner- 
ship debts.  (Burrall  v.  Acker,  28  Wend.  606.)  Until  the  af- 
fairs of  the  copartnership  are  wound  up  and  settled,  the  claim 
of  a  partner  is,  strictly  speaking,  merely  equitable,  for,  until 
then,  no  action  can,  in  general,  be  maintained  at  law  by  one 
partner  against  the  other  for  a  portion  of  the  profit,  etc 
(Story's  Law  of  Part.  p.  322.) 

And  after  judgment,  the  accounting  and  settlement  may  be 
had  by  the  attaching  creditor  or  the  Sheriff  before  execution 
sale,  or  after  sale  by  the  purchaser  of  the  individual  interests 
of  the  partners.  "  By  the  seizure  of  the  partnership  effects, 
the  Sheriff  acquires  a  special  property  in  the  goods  seized ;  and 
the  judgment  creditor  himself  may,  and  the  Sheriff  also, 
with  the  consent  of  the  judgment  creditor,  may,  file  a  bill 
against  the  other  partners  for  the  ascertainment  of  the  quan- 
tity of  that  interest,  before  any  sale  is  actually  made  under 
the  execution.  The  judgment  creditor,  however,  is  not  bound, 
if  lie  does  not  choose,  to  wait  until  such  interest  is  so  ascer- 
tained, but  he  may  require  the  Sheriff  immediately  to  proceed 
to  a  sale,  which  order  the  Sheriff  is  boimd  by  law  to  obey. 
In  the  event  of  a  sale,  the  piirchaser  at  the  sale  is  substituted 
to  the  rights  of  the  execution  partner  quoad  the  property  sold, 
and  becomes  a  tenant  in  common  thereof;  and  he  may  file  a 
bill  to  ascertain  the  quantity  of  interest  which  he  has  acquired 
by  the  sale."  (Story  on  Part.  §  263 ;  Jones  v.  Thompson,  12 
Cal.  199 ;  Robinson  v.  Tevis,  88  id.  611.) 

The  plaintiff's  position  as  to  the  proceeds  of  the  sale  of 
the  partnership  property,  under  the  execution  in  the  ease  of 
Walter  &  Co.  against  the  firm  of  Riley  &  Rothchild,  was, 
therefore,  simply  this:  It  had  acquired  by  the  levy  of  its  at- 
tachments and  the  executions  issued  upon  its  judgments,  a  lien 
upon  the  individual  interests  of  the  members  of  the  firm 
in  the  firm  property.  It  could  have  enforced  this  lien  by  a 
sale  of  the  attached  interests,  or  after  the  sale — if  it  had  pur- 
chased at  the  sale — ^by  an  action  in  equity  to  ascertain  the 
quantity  of  the  interest,  if  any,  remaining  after  the  settle- 


Digitized  by  VjOOQIC 


50  CiOMMEBOIAL  BaNK  V.  MiTOHJELL.       [April,  1881. 

ment  of  the  partnership  affairs  and  the  payment  of  its  debts. 
But  as  a  lieiiholder  the  plaintiff  made  no  use  of  its  rights  or 
its  remedies.  It  did  not  commence  an  action  to  ascertain 
whether  there  would  be  a  surplus  after  the  settlement  of  the 
partnership.  It  did  not  even  sell  the  ^'  interests/'  upon  which 
it  had  levied.  By  its  own  orders  to  the  Sheriff,  the  sale 
thereof  was  indefinitely  postponed.  The  rights  of  the  plaint- 
iff were,  therefore,  by  its  own  voluntary  act,  placed  in  abey- 
ance; and  when  the  defendant  was  called  upon  to  sell  the 
partnership  property  under  the  executions  in  favor  of  the 
partnership  creditors,  it  was  his  duty  to  obey,  and  to  apply 
the  proceeds  of  the  sale  toward  the  satisfaction  of  the  judg- 
ments against  the  firm.  If,  after  the  performance  of  that 
duty,  there  remained  in  his  hands  a  surplus,  the  plaintiff  might 
have  been  entitled  to  have  it  applied  towards  llie  satisfaction 
of  its  executions;  for  though  its  rights  were  in  abeyance,  they 
were  not  forfeited;  they  existed  and  were  enforceable,  accord- 
ing to  law,  at  any  time  after  the  sale  of  the  partnership  prop- 
erty and  the  payment  of  the  partnership  debts  against  any 
surplus  which  might  remain.  But  the  proceeds  of  the  sale 
were  insufficient  to  satisfy  the  executions,  in  the  hands  of  the 
defendant,  against  the  firm;  there  was  therefore  no  surplus  to 
be  applied  towards  the  satisfaction  of  the  plaintiff's  execu- 
tions. The  plaintiff  was,  therefore,  not  in  a  position  to  main- 
tain an  action  in  the  nature  of  an  action  for  money  had  and 
received  against  the  defendant.  "  To  enable  the  plaintiff  to 
recover,"  says  Sawyer,  C.  J.,  in  Rohinson  v.  Tevis,  supra, 
"  the  burden  is  on  him  to  show  that  there  was  a  surplus,  and 
the  amount  of  his  share  of  the  surplus.  ♦  ♦  ♦  Till  this 
is  done,  and  his  share  set  off  and  appropriated  to  him,  he  is 
no  more  entitled  to  the  possession  or  control  of  the  fund  than 
the  partners." 

Judgment  and  order  denying  a  new  trial  reversed,  and  cause 
remanded. 

MoKjnstbt,  J.,  and  Thornton,  J.,  concurred. 

Boss,  J.,  being  disqualified,  took  no  part  in  the  decisioii. 


Digitized  by  VjOOQIC 


April,  1881.]  L.  v.  L.  &  W.  Am.  «.  S.  G.  O.  G.  Ass.  61 


Itdk.  T^T.— la  BMik.1 

LAKE  VJLNEYAED  LAND  AND  WATER  ASSOCIATION 
V.  THE  SAN  GABEEEL  ORANGE  GROVE  ASSO- 
CIATION. 

ConsTsrcTioN  or  Dsbd  —  Dbrcbiption  nr  Dnn>  —  Pabol  TmsTiMONT  to 
BxpLAiK  DsKD. —  In  an  action  to  determine  the  right  to  a  stream  of 
water,  the  question  was  whether  the  stream  was  Included  In  the  descrip- 
tion glTen  in  the  reservation  in  the  deed  of  partition  referred  to  in  the 
opinion,  and  the  Court  below  found  that  It  was  not  Beld,  that  the  finding 
was  sustained  by  the  erldenee. 

Appeai*  from  a  judgment  for  the  plaintiff  and  from  an  order 
denying  a  new  trial  in  the  Seventeenth  District  Conrt|  County 
of  Los  Angeles,    Sepulvbda,  J. 

A  petition  for  rehearing  was  filed  in  this  case  after  judg- 
menty  and  denied. 

Brunson  &  Wells  and  R.  M.  Widney^  for  Appellant 

Thorn  &  Stephens  and  Olassell,  Smith  d  Smith,  for  Re- 
spondent. 

Shabpsteiw,  J. : 

W.  and  G.,  being  the  joint  owners  of  a  certain  tract  of  land 
through  which  the  Arroyo  Seco  runs,  executed  a  deed  of  par- 
tition on  the  18th  of  December,  1873,  which  contains  the  fol- 
lowing stipulation : 

**  Reserving,  however,  unto  the  said  parties  of  the  first  and 
second  parts  (said  W.  and  G.)  the  joint  right  and  ownership 
in  and  to  all  waters  of  the  Tibbet  Springs,  so  called,  situated 
upon  tract  No.  2  (W/s  tract),  last  above  described;  said  waters 
to  be  developed  and  taken  out  at  a  point  at  or  above  the  junc- 
tion of  said  springs,  near  where  the  blue  granite  ledge  crops 
out  on  the  eastern  bank,  distant  about  two  hundred  yards  up 
the  stream,  from  a  point  in  the  arroyo  known  as  the  DeviFB 
Gate.'' 

The  question  which  the  Court  below  was  called  upon  to 
determine,  was  whether  this  reservation  included  a  stream  of 
water  which  runs  down  on  the  west  side  of  the  arroyo  and 
unites  with  the  waters  running  on  the  east  side  thereof  at  a 
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point  on  the  west  side  of  said  arroyo  some  distance  below 
said  blue  granite  ledge.  The  Court  found  that  it  did  not,  and 
the  appellants  insist  that  that  finding  is  not  supported  by  the 
evidence.  There  is  little  or  no  conflict  of  evidence  as  to  the 
location  of  the  blue  granite  ledge,  or  as  to  what  waters  unite 
near  where  it  crops  out  on  the  east  bank  of  the  arroyo;  and 
it  appears  from  a  map,  introduced  by  the  appellants,  that  the 
waters  in  controversy  do  not  unite  with  the  waters  running 
on  the  east  side  of  said  arroyo  at  a  point  near  where  said  blue 
granite  ledge  crops  out  on  the  east  bank;  but,  as  before  stated, 
do  unite  at  a  point  much  nearer  where  said  blue  granite  ledge 
crops  out  on  the  west  bank  of  said  arroyo. 

Several  witnesses  testified  that  two  streams  did  unite  on 
the  east  side  of  the  arroyo  near  the  blue  granite  led  ire, 
netither  of  which  is  the  stream  in  dispute.  It  seems  to  us  quite 
clear  that  the  appellants  must  be  restricted  to  such  waters  as 
imite  near  where  said  blue  granite  ledge  crops  out  on  the  east 
bank.  And  there  is  sufficient  evidence  to  justify  the  findinsc 
of  the  Court  that  the  water  running  on  the  west  side  of  the 
arroyo  did  not  unite  with  the  waters  running  on  the  east  side 
of  it  at  a  point  near  where  the  blue  granite  ledge  crops  out  on 
the  east  bank  of  the  arroyo. 

Had  it  been  the  intention  of  the  parties  to  reserve  all  the 
waters  of  the  arroyo,  to  be  developed  and  taken  out  at  a 
point  near  where  the  blue  granite  ledge  crops  out,  it  could 
have  been  expressed  in  those  very  words.  The  reference  to 
the  junction,  near  the  blue  granite  ledge,  on  the  eastern  bank, 
two  himdred  yards  above  Devil's  Gate,  would  in  that  view  of 
the  matter  be  surplusage.  The  junction  of  the  two  streams 
on  the  east  side  of  the  arroyo  is,  according  to  the  evidence  of 
some  of  the  witnesses,  about  two  hundred  yards  above  the 
Devil's  Gate.  The  junction  of  all  the  waters  of  the  arroyo, 
as  before  stated,  is  on  the  west  side,  and  much  less  than  two 
hundred  yards  above  the  Devil's  Gate,  and  much  nearer  where 
the  blue  granite  ledge  crops  out  on  the  western  bank,  than  to 
where  it  crops  out  on  the  eastern  bank  of  the  arroyo.  We 
think  that  this  construction  satisfies  all  the  calls  of  the  deed, 
while  the  one  contended  for  by  appellants  would  discard  many 
Of  them* 

Judgment  and  order  alBirmed* 
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McKiNSTBY^  J.,  and  Mobsison,  0.  J.,  concurred. 

TiioRXTON,  J.,  concurred  in  the  judgment 

Ross,  J.,  being  disqualified,  took  no  part  in  this  decisioii. 

Mtrick,  J.,  and  MoKee^  J.,  dissenting: 

December  18th,  1873,  Wilson  and  GriflBn  owned  portions  of 
the  Rancho  San  Pasqual.  That  day  they  made  a  deed  of  par- 
tition of  their  portions  of  the  rancho,  by  which  Wilson  re- 
ceived tract  No.  2,  and  all  the  waters  upon  tract  No.  2,  except 
the  waters  of  the  "Tibbet  Springs,"  so  called,  which  waters 
were  to  remain  in  joint  ownership,  as  follows: 

"Reserving,  however,  unto  the  said  parties  the  ownership 
in  and  to  all  the  waters  of  the  Tibbet  Springs,  so  called;  said 
waters  to  be  developed  and  taken  out  at  a  point  at  or  above 
the  junction  of  said  springs,  near  where  the  blue  granite  ledge 
crops  out  on  the  eastern  bank,  distant  about  two  hundred  yards 
up  the  stream  from  a  point  in  the  arroyo  known  as  the  Devil's 
Gate,  said  waters  to  be  conducted,"  etc. 

Certain  lands  were  partitioned  to  GrifBn  prior  to  March 
20th,  1874.  Defendant  S.  G.  O.  G.  Association  purchased  of 
Grifiin  his  interest  in  the  land  and  water  rights. 

On  the  20th  of  March,  1874,  Wilson  and  the  S.  G.  O.  G. 
Association  made  an  agreement  in  writing,  referring  to  the 
use  of  the  waters  of  the  "Tibbet  Springs,"  providing  for  a 
ilivision  of  the  use  by  time  instead  of  by  quantity,  and  refer- 
ring to  the  possible  occasion  for  constructing  a  submerged  dam. 

In  1875  plaintiff  acquired  the  right  of  Wilson.  B.  D.  Wil- 
son was  president  of  plaintiff  from  June,  1876,  to  1878.  The 
trial  occurred  September,  1879. 

The  only  question  between  the  plaintiff  and  defendants  is 
as  to  the  identity  of  certain  springs,  referred  to  in  the  deed 
of  partition  as  the  Tibbet  Springs;  the  plaintiff  contending 
that  the  name  Tibbet  Springs,  as  therein  used,  designates  only 
such  springs  as  are  situated  on  the  eastern  bank  of  the  Arroyo 
Seco.  On  the  other  hand,  the  defendants  claim  that  Tibbet 
Springs  include  not  only  the  springs  on  the  eastern  bank  of 
the  arroyo,  but  also  the  springs  in  the  bed  of  the  arroyo,  and 
on  the  western  bank  of  the  arroyo^  where  are  the  springji  and 
waters  in  controversy. 
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After  hearing  the  testimony,  the  Court  below  fonnd,  among 
other  facts,  the  following: 

Situated  upon  said  tract  No.  2,  there  are  and  were  at  the 
execution  of  the  partition  deed,  certain  springs  known  as  the 
Tibbet  Springs,  which  are  and  at  all  times  were  situated  on 
the  easterly  bank  of  the  Arroyo  Seco ;  also  certain  other  springs 
now  and  for  several  years  prior  to  the  commencement  of  this 
action  known  as  the  Ivy  Springs,  on  said  tract  No.  2,  on  the 
westerly  bank  of  said  arroyo,  and  in  the  bed  of  the  arroyo, 
on  the  westerly  side  thereof.  At  the  time  of  the  execution  of 
said  partition  deed  there  flowed  and  still  flow  from  said  springs 
on  the  easterly  bank  of  said  arroyo,  known  as  the  Tibbet  Springs, 
two  streams  of  water  which  came  and  still  come  to  a  junction 
near  where  a  blue  granite  ledge  crops  out,  on  the  eastern  bank 
of  the  Arroyo  Seco,  distant  a  little  over  two  hundred  yards 
up  the  stream,  from  a  point  in  the  arroyo,  known  as  the  Devil's 
Gate.  The  waters  of  the  said  Ivy  Springs  then  flowed  and 
still  flow  down  the  said  arroyo,  on  the  westerly  side  thereof,  and 
did  not  then,  and  do  not  now,  form  a  junction  with  any  waters 
at  or  near  where  the  blue  granite  ledge  crops  out  on  the  east- 
em  bank  of  the  arroyo,  or  at  any  other  point  on  the  easterly 
side  of  said  arroyo.  The  springs,  at  the  time  of  the  execution 
of  the  partition  deed,  and  since  known  as  the  Tibbet  Springs, 
are  the  springs  then  and  still  rising  on  the  east  bank  of  the 
arroyo,  and  did  not  then  include  and  never  have  included  any 
spring  or  water  rising  on  the  west  bank  of  the  arroyo,  or  in  the 
bed  of  the  arroyo  on  the  west  side  thereof. 

The  question  for  us  to  determine,  is  whether  the  foregoing 
finds  are  sustaind  by  the  evidence. 

The  evidence  is  in  substance  as  follows:  In  1866,  Wilson 
and  Griffin,  joint  owners,  gave  the  name  of  Tibbet  Springs 
to  all  the  springs,  including  those  on  the  east,  those  in  the 
bed  of  the  arroyo,  and  those  on  the  west;  the  name  being 
given  from  a  man  named  Tibbets  who  had  lived  near  there. 
The  name  Tibbet  Springs  was  intended  to  include  those 
marked  by  plaintiff's  map  as  Ivy  Springs.  When  the  deed  of 
partition  was  under  negotiation.  Griffin  had  bargained  for  a 
conveyance  of  his  interest  to  T.  F.  Croft  (who  was  acting  in 
that  regard  for  defendant  association),  and  Croft  as  a  part 
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of  the  negotiation  asked  Wilson  to  point  out  the  Tibbet 
Springs  and  indicate  what  waters  were  intended  to  be  in- 
cluded nnder  that  name.  Wilson  took  Croft  upon  the  ground 
and  pointed  out  the  different  groups,  those  on  the  east,  those 
in  the  bed  of  the  arroyo,  and  those  on  the  west,  and  said  they 
all  constituted  the  Tibbet  Springs,  and  were  included  in  the 
agreement  to  be  used  in  common.  The  deed  of  partition  was 
made  with  that  understanding.  Subsequently,  and  while  he 
was  the  joint  owner,  Wilson  recognized  the  right  of  the  Asso- 
oiation  to  one  half  of  the  water  from  all  the  springs,  and 
with  his  knowledge  it  constructed  a  ditch  which  joined  the 
water  from  the  western  springs  with  that  from  ^e  others. 
There  is  no  evidence  that  at  the  time  of  executing  the  deed 
of  partition  or  before,  Wilson  understood  that  the  springs 
were  not  included  with  the  others  under  the  general  name  of 
Tibbet  Springs;  neither  is  there  any  evidence  that  at  that 
time  the  western  springs  were  known  as  or  called  the  Ivy 
Springs.  One  witness  speaks  of  them  as  having  been  called 
Ivy  Springs  about  a  year  after  the  partition  deed;  others  say 
they  received  the  name  from  a  man  named  Ivy  who  had  a  bee 
ranch  near  them  in  1876,  more  thau  two  years  after  the  deed; 
others  still,  who  have  known  the  waters  for  many  years,  never 
heard  the  name  Ivy  Springs  applied  to  them  until  this  con- 
troversy arose.  The  Court  did  not  find  thai  at  the  date  of  the 
partition  deed  the  western  springs  were  known  by  Wilson  or 
any  other  person  as  the  Ivy  Springs;  the  finding  upon  that 
point  is,  "  now,  and  for  several  years  prior  to  the  commence- 
ment of  this  action,  known  as  the  Ivy  Springs.*'  The  action 
having  been  commenced  May  14th,  1879,  at  least  three  years, 
perhaps  four,  may  have  elapsed  after  the  name  Ivy  Springs 
began  to  be  applied,  and  yet  at  least  a  year  had  elapsed  after 
the  deed  before  the  use  of  the  name. 

By  the  terms  of  the  partition  deed,  "  said  waters  to  be  de- 
veloped and  taken  out  at  or  above  the  junction  of  said  spring 
near  where  the  blue  granite  ledge  crops  out  on  the  eastern 
bank,  distant  about  two  hundred  yards  up  the  stream  from  a 
point  in  the  arroyo  known  as  the  Devil's  Gate.'* 

Testimony  offered  by  plaintiff  is  to  the  effect  that  the  waters 
from  the  western  springs  do  not  join  the  waters  from  the 
eastern  springs  except  at  a  point  below  the  blue  granite  ledge. 
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and  plaintiff  claims  that  therefore  the  calls  of  the  deed  are 
certain,  and  can  not  be  varied  by  parol  evidence  to  show  that 
Wilson  intended  any  other  than  as  specified  in  the  deed.  The 
testimony  offered  by  defendant,  however,  is  that  in  1873  and 
1874  the  waters  from  all  the  springs  joined  above  the  blue 
granite  ledge,  the  old  channels  being  still  visible;  and  that 
since  then  floods  have  changed  the  channels  so  that  the  join- 
ing is  below  the  blue  granite  ledge.  It  was  therefore  compe- 
tent to  prove  by  parol  that  Wilson  intended  to  embrace  all 
the  springs  under  the  general  name  of  Tibbet  Springs. 

There  is  no  conflict  in  the  evidence  that  Wilson  understood 
that  the  name  Tibbet  Springs  included  all  the  springs  from 
the  east  to  the  west  bank  of  the  arroyo;  that  he  intended  to 
and  did  vest  in  the  defendant's  grantor  a  right  to  the  use  of 
one  half  the  waters  of  all  the  springs,  and  that  the  name 
Ivy  Springs  was  not  known  at  the  date  of  the  transaction. 
The  finding  of  the  Court  that  the  Tibbet  Springs  included 
only  the  springs  on  the  east  bank  of  the  arroyo  is  not  supported 
by  the  evidence,  and  we  think  that  the  judgment  should  there- 
fore be  reversed* 


INo.  7,276.— In  Bank.1 

DAVID  BLACK  v.  C.  P.  GERICHTEIT  et  ai* 

ICOBTOAOK FOUBCLOBUBK JUDGMENT  FOB  DlFICIBNCT L»N  —  REDEMP- 
TION.—  A  judgment  docketed  for  a  deficiency,  after  the  sale  of  the  mort 
gaged  premisea  under  a  judgment  of  foreclosure,  Is  not  a  lien  upon  the* 
premises  sold,  If  they  are  purchased  by  any  person  other  than  the  mort- 
gage debtor. 

Casi  Distinouishbd. —  Frinh  ▼.  Uurphy,  21  Cal.  lOS. 

Appeal  from  a  judgment  on  the  defendant  in  the  Eighteenth 
District  Court,  County  of  San  Diego.     McNealy,  J. 

The  judgment  was  on  a  demurrer  to  the  complaint,  which 
alleged  that  in  an  action  by  the  Commercial  Bank  of  San 
Di^o  against  Wm.  S.  Gregg  et  al.,  the  plaintiff  and  one  Luce 
were  made  parties  defendant,  and  filed  a  cross-oomplaint^  set- 
ting up  a  junior  mortgage  and  praying  for  its  foreclosure; 
that  under  a  decree  in  that  case  the  Lmd  waa  adld,  and  tha 
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older  mortgage  satisfied;  that  the  junior  mortgage  was  partly 
satisfied,  and  a  judgment  docketed  for  the  deficiency;  that  the 
laud  was  purchased  at  the  sale  by  the  Commercial  Bank,  the 
senior  mortgagee;  that  plaintiff  had  succeeded  to  the  rights 
of  Luce  by  assignment;  that  defendant  Gerichten  had  re^ 
deemed  as  redemptioner  from  the  purchaser,  and  that  the 
plaintiff  had  offered  to  redeem  from  hiuL  The  complaint 
prayed  that  the  defendant  Gerichten  be  compelled  to  acoounc 
for  rents  and  profits,  and  to  convey  to  the  plaintiff. 

M.  A.  Luce,  for  the  Appellant^  cited  Prink  v.  Murphy,  21 
Oal.  108. 

Leach  &  Parker,  for  the  Respondent,  cited  Civ.  Code,  §  2,910; 
Hershey  v.  Dennis,  53  Cal.  77 ;  Simpson  v.  Castle,  52  id.  645 ; 
Gilson  V.  Boston,  11  Nev.  414. 

Sharpstein,  J.: 

The  only  question  that  arises  in  this  case  is,  whether  a 
party  who  has  foreclosed  his  mortgage,  had  the  mortgaged 
premises  sold,  and  docketed  a  judgment  for  the  deficiency,  is 
entitled  to  redeem  the  property  so  sold  from  one  who  has 
properly  redeemed  it,  under  a  judgment  lien,  from  the  pur- 
chaser at  the  foreclosure  sale.  Whether  such  mortgage  was 
foreclosed,  in  an  action  in  which  the  mortgagee  was  plaintiff, 
or  defendant,  is  immaterial,  if  in  the  latter  case  he  filed  a 
cross-complaint,  and  prayed  a  foreclosure  of  his  mortgage. 

It  is  quite  dear  that  the  plaintiff  in  this  case  had  no  mortr 
gage  lien  on  the  property  subsequent  to  that  on  which  the 
property  was  sold.  For  it  was  sold  upon  his  mortgage  lien, 
and  his  mortgage  was  merged  in  the  judgment  under  which  it 
was  sold.  (People  v.  Beebe,  1  Barb.  379;  Stackpole  v.  Bob- 
bins, 47  id.  212 ;  Davenport  v.  Turpin,  43  Cal.  597.) 

And  the  Code,  as  we  ex)nstrue  it,  makes  this  too  dear  to  ad- 
mit of  argument.  After  providing  that  there  can  be  but  one 
action  for  the  enforcement  of  any  right  secured  by  mortgage 
upon  real  estate  and  for  the  sale  of  the  incumbered  property 
it  provides  that  if  the  proceeds  of  the  sale  are  insufficient, 
and  a  balance  remains  due,  judgment  may  be  docketed  for  the 
balance  against  fhe  defendant  personally  liable  for  the  debt| 
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''and  it  beoomea  a  lien  on  the  real  estate  of  sudi  judgment 
debtor,  as  in  otner  cajseoy  on  whidi  execution  may  issue."  (Code 
Civ.  Proc.  §  726.)  Obviously  the  only  lien  which  a  mort^gagee 
has^  after  the  sale  of  the  mortgaged  property  upon  a  judg- 
ment of  foreclosure  of  his  own  mortgage,  and  the  docketing 
of  a  judgment  for  the  deficiency,  is  under  and  by  virtue  of 
the  latter  judgment  Such  a  judgment  was  docketed  in  favor 
of  the  plaintiff  herein,  and  upon  that  his  claim  to  redeem 
must  rest  And  it  was  distinctly  held  in  Herahey  v.  Dervnis, 
53  Cal.  77,  that  a  judgment  creditor  having  a  lien  by  virtue 
of  the  dodketed  deficiency  arising  from  the  mortgage  sale, 
was  not  authorized  to  redeem  from  the  purchaser  at  the  mort^ 
gage  sale.  And  we  do  not  understand  counsel  for  appellant  as 
claiming  that  he  is  entitled  to  redeem  under  the  judgment 
They  rely,  however,  upon  Frivk  v.  Murphy,  21  id.  108,  which 
would  be  in  point  if  Kealy,  the  assignor  of  Frink,  had  filed 
a  cross-complaint,  and  prayed  a  foreclosure  of  his  own  mort^ 
gage,  in  the  action  brought  by  the  holder  of  the  prior  mort- 
gage. It  nowhere  appears  in  that  case  that  Kealy  had 
a  judgment  docketed  for  the  deficiency  arising  from  the  fore- 
closure sale,  and  under  the  then  existing  practice  he  could  not 
have  had  such  a  judgment  docketed.  The  only  relief  which 
he  could  obtain  in  that  action  was  that  which  he  did  obtain, 
v\z. :  that  the  surplus  arising  from  sale,  if  any  remained  after 
satisfying  the  former  mortgage,  should  be  applied  upon  his 
mortgage.  His  mortgage  was  not  foredoeed,  nor  wa^s  any 
judgment  for  deficiency  docketed  in  his  favor.  The  distinc- 
tion between  that  case  and  this  is  apparent 

In  Simpson  v.  Castle,  52  Cal.  644,  it  was  held  that  a  jud^ 
ment  docketed  for  a  deficiency,  after  the  sal©  of  the  mort- 
gaged premises  upon  a  judgment  of  foreclosure,  is  not  a  lien 
upon  the  premises  sold,  if  they  are  purchased  by  any  person 
other  than  the  mortgage  debtor.  As  we  are  unable  to  per^ 
oeive  that  the  plaintiff  herein  has  any  other  lien  than  that 
created  by  the  docketing  of  a  judgment  in  his  favor  for  the 
deficiency,  arising  upon  the  sale  of  the  premises  upon  the 
foreclosure  of  his  own  mortgage,  tiie  judgment  of  the  Court 
below  must  be  affirmed. 

Judgment  affirmed* 
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Ross,  J.,  MoBBisoN,  0.  J.|  MoEee^  J.|  Thobhtov,  J.y  and 
Mybick^  J.,  concurred. 

Mr.  Justice  MoKhtstbt,  not  having  heard  the  argument  in 
this  case,  took  no  part  in  the  decision* 


tNo.  6,521.^  In  Bank.1 

GEORGE  a  KNOX  v.  BOARD  OF  SUPERVISORS  OF 
LOS  ANGELES  COUNTY. 

COKSTTTcnoirAL  Law  —  Sopemntmiijbwt  ov  Isbioation  vob  Lo8  Amoblbs 
CoDNTT  —  CouNTT  Offzcbb  —  Dbvinitxok. —  The  Superintendent  of  Irri- 
gation elected  under  the  act  of  March  10th,  1874,  entitled  **An  Act  to 
promote  irrigation  in  the  County  of  Lot  Angeles/'  was  not  a  county 
officer,  but  only  an  officer  of  such  portion  or  portions  of  the  county  as 
should  be  formed  Into  irrigation  districts,  and  was  not  entitled  to  com- 
pensation from  the  county. 

iD. —  Id. —  Id. —  Id. —  The  act  of  March  7th»  1878,  for  the  **  Relief  of  George 
C.  Knox,*'  la  unconstitutional. 

Appeal  from  a  judgment  for  the  defendant  in  the  Twenty- 
third  District  Courts  Oity  and  County  of  San  Frandsoo. 
Thobnton,  J. 

The  proceeding  in  the  Court  below  was  an  application  for 
a  writ  of  mandamus  to  the  Board  of  Supervisors  of  Los 
Angeles  County  to  compel  them  to  consider  the  claim  of  the 
petitioner  under  the  act  of  March  7th,  1878,  and  to  fix  the 
salary  of  the  petitioner  as  superintendent  of  irrigation  of  the 
said  county.  '; 

J.  A.  Barham  and  Hviton  £  Oodfrey^  for  the  Appellant 

The  act  of  1874  (stats,  1873-74,  pp.  312  et  seq.)  expressly 
creates  the  office  and  makes  it  a  county  office.  Section  1  pro- 
vides that  the  office  of  Superintendent  of  Irrigation  for  the 
County  of  Los  Angeles  is  hereby  created. 

The  plaintiff  being  a  county  officer  before  the  passage  of 
the  act  of  March,  1878,  had  a  claim  against  the  county  for  his 
compensation  as  Coimty  Superintendent,  which  was  not  only 
a  moral  or  equitable  daim,  but  one  which  the  constitution 
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guaranteed  should  be  paid  to  him  out  of  the  Ooonty  Treasury. 
(Const,  art  xi,  §  9.) 

The  legislature  may  recognize  a  moral  obligation  as  the 
basi9  for  the  imposition  of  taxes.  (Beals  v.  Amador  County, 
35  Cal.  624 ;  Oooley  on  Taxataion,  91,  479,  481 ;  Jefferson  CUy 
Gas  Light  Company  v.  Clark  and  The  City  of  New  Orleans, 
U.  S. ;  City  of  New  Orleans  v.  Clark,  Id.) 

Thorn  £  Stephens,  for  Respondent 

The  Superintendent  of  Irrigation  was,  it  an  officer  at  all,  a 
local  and  not  a  county  oflScer,  because  if  he  was  ever  elected 
it  was  by  the  qualified  voters  of  certain  districts  only,  and  his 
jurisdiction  was  confined  to  those  district?.  The  act  creatine; 
the  ofiice  designated  the  source  from  whence  should  be  de- 
rived the  revenue  out  of  which  he  should  be  paid,  and  he  took 
the  office  with  full  notice  of  that  fact.  There  was  no  les^l  or 
moral  obligation  on  the  part  of  the  county  to  coinpon«nte. 
(Orogan  v.  San  Francisco,  18  Oal.  690;  Low  v.  Mayor,  5  Id. 
214.) 

Mtrigk,  J.: 

It  appears,  by  reference  to  the  act  of  March  10th,  1874, 
that  tlie  functions  of  the  office  of  Superintendent  of  Irriga- 
tion were  to  be  exercised  in  portions  only  of  the  county — 
that  districts  were  to  be  created  upon  a  request  of  a  majority 
of  the  property-owners  within  the  proposed  districts — ^such 
districts  to  bear  all  the  expenses,  by  water  rates  and  by  taxes 
levied  upon  the  lands  within  the  respective  districts — and 
that  at  least  one  portion  of  the  county,  viz.,  the  city  of  Los 
Angeles,  was  entirely  exempted  from  the  operation  of  the  act. 
The  superintendent  may  have  been  called  a  county  officer — 
but  he  was  not  such  in  fact.  He  was  an  officer  of  a  portion 
or  portions  only  of  the  county,  t.  e.,  such  portions  only  of  the 
county  as  should  be  formed  into  irrigation  districts  The  act 
creating  the  office  did  not  pretend  that  he  was  to  be  paid  as 
a  county  officer  from  flaxes  levied  upon  the  county  at  large; 
he  was  to  be  paid  out  of  the  water  rates  collected  from  per- 
sons supplied  with  water.  Being  an  officer  of  districts  only, 
his  compensation  should  be  limited  to  revenue  derived  from 
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such  districta.     (The  People  ex  rel  Lang  ▼•  Tewmend,  66  Cal. 
633.) 
Judgment  afBrmod* 

MoBBisoN^  J.,  concurrecL 

McKiNSTBY,  J.,  concnrring: 

I  agree  to  the  opinion  of  Mr.  Justice  Myridc  With  respect 
to  the  other  questions  suggested  by  the  record,  I  do  not  deem 
it  advisable  now  to  express  any  views  in  extenso.  I  desire  to 
add,  however,  that  even  if  the  act  "to  promote  irrigation  in 
the  County  of  Los  Angeles  "  could  be  construed  as  adding  to 
the  powers  and  governmental  machinery  of  the  County  of 
I^os  Angeles,  and  the  "  Superintendent  of  Irrigation  "  could  be 
considered  a  county  officer,  still  the  two  acts  (*'  To  promote 
irrigation,"  etc.,  and  that  of  March  7th,  1878,  "  For  the  reliet 
of  George  C.  Knox  ")  would,  in  my  opinion,  conflict  with  ths 
provisions  of  the  constitution  of  1849,  following:  "  The  legis- 
lature shall  establish  a  system  of  county  and  town  govern- 
ments,^ which  shall  be  as  nearly  uniform  as  practicable 
throughout  the  State."  (Art  xi,  §  4.)  "All  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation."  (Art  i,  §  11.) 
'^  Taxation  shall  be  equal  and  uniform  throughout  the  State. 
All  property  in  this  State  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law ;  but  Assessors  and 
Collectors  of  town,  county,  and  state  taxes  shall  be  elected  by 
the  qualified  electors  of  the  district,  county,  or  town  in  which 
the  property  taxed  for  State,  county,  or  town  purposes  is  sit- 
uated."    (Art  xi,  §  13.) 

Sharpstein,  J.,  concurred  in  the  affirmance  of  the  judg- 
ment 

Thornton,  J.,  dissented. 

Bo08y  J.9  being  disqualified^  tock  no  part  in  the 


Digitized  by  VjOOQIC 


62  DowKET  V.  Hellmah.  [April,  1881. 

[No.  7,6S7.— DepAitDMiit  Two.] 

JOfiN  a  DOWNEY  V.  L  W.  HELLMAN  m  ai. 

Naw  TsiAL  —  BwemMHrnm  ov  BiATMMmn  —  OoimjcT  ov  BrxDmca. 

Appbal  from  an  order  granting  a  new  trial  in  the  Superior 
Court  of  the  County  of  Los  Angeles.     Skpulveda,  J. 

This  case  was  tried  and  judgment  rendered  in  the  Seven- 
teenth District  Court,  County  of  Los  Angeles,  by  Judge  Faw- 
cett;  who  died  after  the  filing  of  the  notice  of  intention  to 
move  for  new  trial,  and  the  service  of  the  statement  and  amend- 
juents.  The  statement  was  settled  in  the  Superior  Court  by 
Judge  Eolfe,  presiding  at  the  request  of  Judge  Sepulveda; 
and  was  also  certified  as  settled  and  allowed  by  Judge  Hea- 
cock,  as  Judge  of  the  Superior  Court  of  Santa  Barbara  County, 
and  successor  in  office  of  the  late  Judge  Fawcett;  and  also 
by  Judge  Sepulveda.  A  petition  for  hearing  in  Bank  waa 
filed  after  judgment  and  denied. 

Graves  £  Chapman,  for  Appellant; 

There  was  no  settlement  of  the  statement  The  case  falls 
imder  §  653  of  the  Code  of  Civil  Procedure.  The  Judge  who 
tried  the  case  (Fawcett)  died  before  the  statement  was  settled. 
It  was  therefore  to  be  settled  as  provided  by  the  rules  of  the 
Supreme  Court  In  the  case  which  here  occurred  the  statement 
must  be  settled  by  the  successor  in  office  of  Judge  Fawcett 
(Bule  29,  S.  C.)  But  the  office  was  abolished  and  Judge 
Fawcett  had  no  successor,  either  as  Judge  of  the  First  Judi- 
cial District,  or  as  Judge  of  the  Seventeenth  District  Court 
Nor  does  the  !N'ew  Constitution  help  out  the  case,  but,  on  'the 
contrary,  proves  that  there  was  no  power  to  proceed  on  the 
motion  for  new  trial,  but  the  proceeding  abated.  (New  Const, 
§  3,  art.  xxii.)  That  section  provides  for  transferring  actions 
and  proceedings  to  the  courts  created  by  the  Constitution,  and 
gives  the  new  courts  the  same  power  over  them  as  if  they 
had  been  originally  commenced  there.  But  the  settlement  of 
the  Bill  of  Exceptions  is  not  the  act  of  the  Court  but  of  the 
Judge.  And  the  New  Constitution  does  not  vest  the  Supe- 
rior Judges  with  the  power  of  the  District  Judges,  nor  if  it 
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did,  would  it  make  any  difference.  The  statute  does  not  pro- 
vide for  the  case  at  all,  but  directs  it  to  be  provided  for  by 
the  Supreme  Court,  and  the  provision  is,  that  it  must  be  set- 
tled by  the  successor  in  office,  and  there  was  none. 

OlasseU  A  Smith,  for  Bespondents, 

The  CointT: 

This  is  an  appeal  from  an  order  granting  a  new  trial.  There 
was  a  substantial  conflict  in  the  evidence,  and  therefore  the 
order  will  not  be  reversed. 

We  are  of  opinion  that  the  statement  on  motion  for  new 
trial  was  properly  settled. 

Order  affirmed. 


tMo.  6,610.— In  Bank.] 

DAVID  WEISENBERG  bt  al.  t;.  B.  C.  TRUMAN  et  al. 

TBUST  —  DiDICATXOK  TO  PUBUC  USB  —  NOTICB  OF  UNBBCOBDED  DEED  —  AC- 
TION TO  RscovaB  Real  Bstatr. —  The  land  was  dedicated  by  the  city 
of  Log  Angeles  as  a  public  cemetery,  and  conveyed  to  three  trnateei, 
Imt  the  deed  waa  never  recorded.  Afterwards  the  cemetery  was  discon- 
tinued, and  some  of  the  bodies  removed;  but  some  still  remained.  After- 
wards the  City  of  Los  Angeles,  for  a  valuable  consideration,  made  a 
quitclaim  deed  for  the  tract  to  one  8.  (referring  to  the  premises  as  the 
ten-acre  tract  formerly  dedicated  for  a  public  cemetery),  and  the  Legis- 
Uture,  by  the  act  of  February  18th,  1872*(SUU.  1871-72,  p.  98),  legal- 
ised, ratified,  and  confirmed  the  said  deed,  and  the  ordinance  under 
which  It  was  ma^  In  an  action  to  recover  the  land  by  the  grantees  of 
8.  against  ono  of  the  trustees,  and  another  holding  under  him,  the  Court 
found  that  the  plaintiffs  were  purchasers  under  8.  for  valuable  consider- 
ation, and  at  the  time  of  purchasing  and  recording  their  deeds  did  not 
have  actual  notice  of  the  trust  deed,  but  did  know  that  the  premises 
had  been  dedicated  and  used  as  a  cemetery,  and  had  notice  of  facts  sufli- 
eient  to  put  them  upon  inquiry  as  to  the  true  state  of  the  title.  Held, 
First  —  That  the  City  of  Los  Angeles  had  power  to  make  the  deed  to  the 
Trustees.  Second  —  That  the  deed  itself  Imparted  notice  of  the  dedica- 
tion of  the  land.  And,  third  — That  the  deed  passed  the  legal  title  to 
the  trustees,  and  the  trust  was  still  In  force;  and  that,  therefore  the  ac- 
tion could  not  be  maintained. 

Appbal  from  a  judgment  for  the  defendants  in  the  Seven- 
teenth District  Ciourt,  County  of  Los  Angeles.     Fawostt,  J. 
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OlasseU,  Chapman  &  Smith,  for  Appellant. 

Leaving  out  of  view  the  deed  of  1857  to  the  trustees,'  which 
we  will  discuss  hereafter,  there  can  be  no  doubt  of  the  plaintiffs' 
right  to  recover.  A  dedication  to  public  use  does  not  affect  the 
title  of  the  owner,  or  his  right  to  convey  the  land  or  to  use  it 
in  any  way  not  incompatible  with  the  public  use,  and  the  owner 
may  still  maintain  ejectment  against  intruders.  (Civ.  Code, 
§  810 ;  Wash,  on  Easements,  145, 155, 156 ;  Hunter  v.  Trustees, 
etc.,  6  Hill,  412 ;  Carpenter  v.  0.  £  S.  R.  R.  Co.,  24  N.  Y.  655 ; 
Jackson  v.  Hathaway,  15  Johns.  447 ;  S.  C,  8  Am.  Dec  263.) 

As  to  the  deed  of  1857  to  the  trustees:  1.  It  is  doubtful 
whether  the  city  had  a  right  to  make  it.  (1  Perry  on  Trusts, 
§  287;  Hart  v.  Burnett,  15  Cal.  530;  Redding  v.  White,  27 
id.  285 ;  Branham  v.  San  Jose,  24  id.  585 ;  City  of  Los  Angeles 
V.  Beaudry,  April  T.,  1879.)  We  do  not  of  course  deny  the 
right  of  the  city  to  make  a  dedication  of  the  land  for  a  grave- 
yard, but  simply  that  it  had  any  right  to  convey  the  title  to 
trustees.  2.  The  conveyance  to  the  trustees  was  not  recorded, 
and  the  plaintiffs  being  purchasers  in  good  faith  and  without 
notice,  and  their  deeds  having  been  recorded,  they  are  not  af- 
fected by  it.  The  Court  expressly  finds  that  "  the  plaintiffs 
were  purchasers  under  Sanchez  for  a  valuable  consideration  by 
them  paid,  and  at  the  time  of  purchasing  and  recording  their 
deeds  did  not  have  actual  notice  of  the  trust  deed.** 

The  finding  that  the  plaintiffs  ''had  notice  of  facts  suffi- 
cient to  put  them  upon  inquiry  as  to  the  true  state  of  the  title," 
is  not  a  finding  of  notice,  "  but  only  of  evidence  tending  to  prove 
notice."  {Pico  v.  Gallardo,  52  Cal.  206;  Fair  v.  Steveno,  29 
Id.  486.) 

Whether  the  deed  to  the  trustees  was  originally  valid, 
and  whether  the  plaintiffs  had  notice  of  it  or  not,  are, 
however,  immaterial  questions.  No  beneficial  interest  was 
conveyed  to  the  trustees.  A  special  trust  was  declared  in 
their  favor,  and  all  the  beneficial  interest  undisposed  of 
resulted  to  the  city.  (Civ.  Code,  §  866;  1  Cruisers  Dig.  362 
(395) ;  2  Wash,  on  R.  P.,  439  (172)  ;  Wash,  on  Eas.  156, 
146-6,  164j  Hunter  y.  Trustees,  etc.,  6  Hill,  412.)  The  effect 
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of  the  deed,  therefore,  was  to  leave  the  equitable  fee  in  the 
city,  subject  to  the  public  use,  and  the  management  of  the 
trustees  until  the  discontinuance  of  the  cemetery,  and,  after 
that,  absolute. 

The  deed  of  the  city  and  the  confirmatory  act  of  the  Legis- 
lature not  only  conveyed  the  equitable  title,  but  alao  vested 
the  legal  title  in  the  grantee.  (Easterbroolcs  v.  Tillinghast,  5 
Gray,  17;  1  Cruise's  Dig.  362,  §  57;  2  Wash,  on  HL  P.  440, 
173.)  We  are  to  be  governed,  not  by  the  words  of  the  act, 
bi»t  by  its  manifest  intent;  and  that  this  was  to  vest  the  title 
in  Sanchez  can  not  be  doubted.  (Wilkinson  v.  Leland,  2  Peters, 
661-2.) 

But  if  this  was  not  the  case,  it  is,  at  all  events,  clear  that 
upon  the  enactment  of  the  Codes  the  legal  title  was  trans- 
ferred to  the  grantee  of  the  city.  (Civ.  Code,  §§  848,  871, 
865,  866,  2279.)  The  manifest  intent  of  these  sections  was  to 
convert  all  equitable  estates  (with  certain  specified  exceptions)^ 
into  legal  estates.  Section  848  has  been  repealed,  but  it  oper- 
ated on  its  enactment.  The  language  of  these  sections,  as 
well  as  their  intent,  apply  to  all  existing  trusts,  whether 
created  before  the  Codes  were  enacted  or  not ;  and  if  construed 
otherwise,  thev  woidd  effect  only  part  of  their  manifest  pur- 
pose. This  was  the  effect  of  the  English  Statute  of  Uses  (1 
Cruise's  Dig.  301,  §  8),  and  the  Code  must  be  so  construed. 
(Civ.  Code,  §  5.) 

Branson  £  Wells,  for  Respondent. 

Plaintiffs  having  alleged  but  seisin  in  fee  of  the  premises, 
they  can  not  recover  except  on  showing  a  strict  legal  title,  and 
they  can  not  avail  themselves  of  any  equities,  trusts,  or  other 
rights  outside  of  cold  legal  title.  (Lawrence  v.  Webster,  44 
Cal.  388 ;  Sweeney  v.  Reilley,  42  id.  402.)  An  outstanding  title 
in  a  third  party  will  defeat  plaintiffs'  recovery  under  this 
complaint.  (Cranmer  v.  Porter ,  41  Cal.  462;  Moore  v.  Tice, 
22  id.  618;  Simson  v.  Eckstein,  id.  580;  Welch  v.  Sullivan, 
8  id.  165.)  In  1857,  the  authorities  of  Los  Angeles  City  con- 
veyed the  lands  described  in  the  complaint  by  a  good  and 
sufficient  deed  to  three  trustees,  one  of  whom  was  defendant 
Mallard,  for  cemetery  purposes.     By  this  finding  of  fact  it 
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appears  that  the  legal  title  vested  in  the  three  parties  named^ 
in  1857. 

Counsel  for  appellants  refer  ns  to  §  871  of  the  Civil  Code, 
npon  Uses  and  Trusts:  "When  the  purpose  for  which  the 
trust  was  created  ceases,  the  estate  of  the  trustee  also  ceases.'^ 
But  in  the  case  at  bar  the  purpose  has  not  ceased,  and  the  Court 
below  expressly  so  finds.  "A  trust  can  not  be  revoked  by  th^ 
trustor  after  its  acceptance,  actual  or  presumed,  by  the  trus- 
tee and  beneficiaries,  except  by  the  consent  of  all  the  bene- 
ficiaries, unless  the  declaration  of  trust  reserves  a  power -of 
revocation  to  the  trustor,  and  in  that  case  the  power  must  be 
strictly  pursued."  (Civ.  Code,  §  2280.)  The  public  who  have 
buried  their  dead  there  are  consequently  the  beneficiaries. 
Those  whose  dead  still  remain  must  all  consent,  before  the 
trust  can  be  revoked  by  the  trustor.  Those  who  have  removed 
iheir  dead  have  by  this  act  consented ;  the  others  have  not,  and 
as  to  them  the  trust  still  exists,  and  the  legal  title  still  remains 
unchanged,  still  vested  in  the  trustees,  and  therefore  the  quit- 
claim deed  of  the  city  in  1870  conveyed  no  title. 

Appellants  complain  that  they  had  no  notice  of  our  deed 
because  it  was  not  recorded.  The  deed  from  the  city  to  San- 
chez, under  which  they  claim,  and  which  they  attempted  to 
cure  by  legislation,  describes  the  land  as  "  the  ten-acre  tract 
of  land  formerly  dedicated  by  the  City  of  Los  Angeles  for  a 
public  cemetery."  They  therefore  knew  that  it  had  been 
dedicated  for  a  public  cemetery.  This  directed  their  attention 
to  the  land  itself,  and  when  they  viewed  the  premises  they 
found  graves  and  buried  dead  there.  This  gave  them  notice 
of  the  acceptance  of  the  trust  and  the  actual  appropriation  of 
the  land  for  the  uses  to  which  it  had  been  dedicated.  The  dead 
bodies  were  there  when  ihey  took  their  deed,  and  they  are  there 
still,  and  consequently  they  had  notice  of  the  contimiod  exist- 
ence of  the  trust,  and  that  it  had  not  been  ^  eztingoished  by  the 
entire  fulfillment  of  its  object." 

MoBRisoN,  C.  J.: 

Plaintiffs  brought  this  action  of  ejectment  in  the  District 
Court  of  Los  Angeles  County,  for  the  recovery  of  a  certain 
tract  of  land  situate  in  the  City  of  Los  Angeles.  The  action 
was  tried  by  the  Court,  findings  were  filed  by  the  Judge,  and 
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upon  such  findings  judgment  ykas  entered  in  favor  of  the  de- 
fendants. The  appeal  is  on  the  judgment  roll,  consisting  of 
the  complaint,  answer,  findings,  and  judgment  The  follow- 
ing are  the  findings  in  the  case: 

"  This  cause  was  duly  tried  and  submitted  to  the  Court  on 
the  6th  day  of  June,  1878,  a  jury  trial  having  been  regularly 
waived,  and  all  parties  being  present  by  counsel,  and  the  evi- 
dence and  pleadings  and  argument  having  been  duly  heard 
and  considered,  the  Court  now  makes  the  following  findings 
of  fact,  viz. : 

**  1.  The  lands  described  in  the  complaint  are  a  part  of  the 
pueblo  lands  of  the  City  of  Los  Angeles,  and  have  been  duly 
patented  by  the  United  States  Government  to  the  authorities 
of  said  city. 

"  2.  In  the  year  1867  the  authorities  of  said  city  set  apart 
the  lands  described  in  the  complaint  as  a  public  cemetery,  and 
in  pursuance  of  said  action  caused  the  same  to  be  conveyed 
by  a  good  and  sufScient  deed  to  three  trustees,  namely,  K.  A. 
Potter,  J.  S.  Mallard  (a  defendant),  and  Ralph  W.  Emerson, 
in  trust  for  the  public  use  for  the  purposes  of  a  cemetery,  which 
deed  has  never  been  recorded. 

"  8.  Thereafter  said  tract  was  used  for  cemetery  purposes, 
and  bodies  were  interred  there  imtil  the  year  1841,  when  the 
City  Council  resolved  to  discontinue  said  cemetery  and  to  re- 
move the  bodies  already  interred  there  to  another  place;  since 
which  time  no  further  interments  have  taken  place  in  said 
grounds.  A  number  of  the  bodies  were  removed,  and  some 
still  remain  there  interred. 

"4.  On  the  14th  of  November,  1870,  the  City  of  Los 
Angeles,  for  a  valuable  consideration,  made  a  deed  of  quit- 
claim to  said  tract  to  one  T.  A.  Sanchez,  describing  the  prem- 
ises in  said  deed  as  the  ^  ten-acre  tract  of  land  formerly  dedi- 
cated by  the  City  of  Los  Ajigeles  for  a  public  cemetery, 
bounded  by  the  homestead  tract  of  J.  8.  Mallard  and  wife, 
and  situated  between  Pico  and  Sixth  streets;  the  same  being 
the  premises  particularly  described  in  the  complaint  as 
amended.'  That  this  is  the  deed  that  was  mentioned  in 
and  confirmed  by  the  Act  of  February  13,  1872  (Laws  of 
1871-72,  p.  98),  and  that  plaintiffs  have  duly  succeeded  to 
the  title  of  said  Sanchez,  through  mesne  conveyances  before 
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the  oommencement  of  this  suit;  that  Isaac  Slessinger,  now 
deceased,  was  under  said  Sanchez  title^  a  tenant  in  common 
with  plaintiffs  (except  Cohn)  and  that  plaintiff,  B.  Cohn,  is  his 
duly  appointed,  qualified^  and  acting  administrator. 

"  6.  That  defendants  were,  at  the  commencement  of  this  ac- 
tion, and  are  now,  in  possession  of  the  premises  in  contro- 
versy, except  the  defendant  Nichols,  who  is  not,  and  has  not 
been  in  possession  of  any  part  thereof;  that  defendant  Tru- 
man holds  under  defendant  Mallard,  who  conveyed  a  portion 
of  the  premises  to  the  former  in  the  year  1876. 

^'6.  That  neither  of  said  defendants  have  held  adverse  pos- 
session of  said  premises  for  more  than  five  years  at  any  time 
before  the  commencement  of  this  action. 

'^  7.  That  plaintiffs  were  purchasers  under  Sanchez  for  a 
valuable  consideration  by  them  paid ;  and  at  the  time  of  pur- 
chasing and  recording  their  deeds  did  not  have  actual  notice 
of  the  deed  formerly  made  by  the  Cily  of  Los  Angeles  to  the 
trustees, ' Potter,  Mallard,  and  Emerson;  but  did  know  that 
the  premises  had  been  dedicated  and  used  as  a  c^netery ;  and 
they  had  notice  of  facts  sufficient  to  put  them  upon  inquiry 
as  to  the  true  state  of  the  tide. 

^'  From  these  findings  the  conclusion  of  the  Court  is,  that  the 
l^al  title  to  the  premises  in  controversy  is  vested  in  Potter, 
Mallard,  and  Emerson,  and  not  in  the  plaintiffs. 

"  That  the  effect  of  the  act  of  February  18th,  1872  (see 
finding  4),  was  merely  to  confirm  to  Sanchez  such  title  as  the 
city  had  to  convey  at  the  time  the  deed  was  made  to  him; 
that  the  city  had  at  the  time  no  title,  and  therefore  conveyed 
none.  And  it  results  that  judgment  should  be  entered  in  fa- 
vor of  defendants,  dismissing  the  action  and  for  costs;  and  it 
is  so  ordered." 

It  is  contended,  on  behalf  of  the  appellants,  that  the  deed 
of  trust  from  the  City  of  Los  Angeles  to  Mallard  and  his  aa- 
sociatee  was  idtra  vires,  and  therefore  void. 

By  the  act  to  incorporate  the  city  of  Los  Angeles,  passed 
April  4,  1850,  it  is  provided  that  "  The  corporation  created  by 
this  aot  shall  succeed  to  all  the  rights,  claims,  and  powers  of 
the  Pueblo  de  Los  Angeles,  in  regard  to  property,  and  shall  be 
aubject  to  all  the  liabilities  incurred,  and  obligations  created 
bj  the  ^nuitamiento  of  said  pueblo." 
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That  such  a  oonveyance  by  the  pueblo  would  have  been 
good,  we  have  no  doubt  (Hart  v.  Burnett,  16  Cal.  542 ;  Payne 
and  Dewey  v  TreadweU,  16  id.  221 ;  Scott  v.  Dyer  et  al,  64  id. 
480.)  And  the  City  of  Lob  Angeles,  by  virtue  of  the  authority 
conferred  upon  it  by  its  charter,  possessed  the  same  power 
over  its  lands  that  appertained  to  it  as  a  pueblo  under  the 
Mexican  law. 

Indeed  it  was  eminently  fit  and  proper,  that  a  cemetery 
should  be  established  by  the  city  for  the  interment  of  its 
dead,  and  that  such  cemetery  should  be  placed  in  the  posses- 
sion and  under  the  control  of  suitable  trustees,  who  were  wil! 
ing  to  devote  the  time  and  trouble  necessary  to  its  proixjr 
management.  We  can  see  no  objection  to  the  deed  of  trust 
mentioned  in  the  second  finding  of  the  Court  (and  it  vested 
the  legal  title  to  the  land  in  the  trustees  for  the  purposes  of 
the  trust. 

It  is  claimed,  however,  that  the  purposes  of  the  trust  have 
been  fully  accomplished,  and  that  the  public  use  for  which 
the  dedication  was  made  and  accepted  has  long  since  ceased. 
But  the  findings  do  not  sustain  this  conclusion.  It  is  true 
that  the  cemetery  is  no  longer  used  for  the  interment  of  the 
dead,  but  the  findings  show,  that  some  of  the  bodies  still  remain 
interred  therein. 

It  is  the  right  and  duty  of  the  trustees  to  protect  those 
bodies  from  unlawful  desecration,  and  it  is  their  right  to  hold 
the  property  in  order  that  that  duty  may  be  properly  per- 
formed. « 

The  next  point  made  is,  that  plaintiffs  had  no  notice  of  tho 
dedication.  But  it  is  perfectly  apparent  thnt  the  deed  from 
the  city,  under  which  plaintiffs  claim  title,  gave  them  suffi- 
cient legal  notice  of  that  fact. 

Finding  4  is:  That  "on  the  14th  day  of  November,  1870, 
the  city  of  Los  Angeles,  for  a  valuable  consideration,  made  a 
deed  of  quitclaim  to  said  tract  to  one  T.  A.  Sanchez,  describ- 
ing the  premises  in  said  deed  as  the  '  ten-acre  tract  of  land 
formerly  dedicated  by  the  city  of  Los  Angeles  for  a  public 
cemetery,  bounded,' "  etc.  This  deed  imparted  notice  of  the 
fact  that  a  dedication  of  the  land  had  been  made  by  the  city, 
for  a  specific  purpose,  and  the  property  had  been  used  for  that 
purpose,  as  wan  apparent  from  the  fact  that  there  were  gravea 
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there  at  the  time  Sanchez  took  his  deed.  If,  therefore,  the  deed 
from  the  city  to  Mallard,  and  others,  had  been  recorded,  the  no- 
tice of  the  dedication  would  not  have  been  move  complete.  We 
are  of  the  opinion  that  the  deed  from  the  city  of  Los  Angeles  to 
Mallard  and  his  associates  passed  the  legal  title,  and  that  the 
trust  thereby  created  is  still  in  force,  or  was  at  the  time  this 
suit  was  tried. 

It  will  be  time  enough  for  the  city,  or  its  subsequent  gran- 
tees, to  assert  title  to  the  premises,  after  the  bodies  now 
lying  in  the  cemetery  have  been  decorously  removed  to  an- 
other resting-place,  and  the  purposes  of  the  trust  have  fully 
terminated. 

Judgment  affirmed. 

RosB^  J.,  and  Mtbiok,  J.,  concurred. 

MoKiNSTBY,  J.,  concurring:  I  concur  in  the  judgment. 

Bhabpstbin,  J.,  dissenting: 

I  dissent  It  is  not  claimed  on  behalf  of  respondents  that 
the  sale  and  conveyance  by  the  City  of  Los  Angeles  to  the 
appellants  would  not  have  been  valid  if  the  premises  had  not 
been  previously  conveyed  to  the  respondents.  The  deed  un- 
der which  they  daim,  according  to  the  findings  of  the  Court, 
had  not  been  recorded,  and  the  appellants  had  not  actual  no- 
tice of  its  existence  at  the  time  of  their  purchase;  but  they 
knew  that  the  premises  had  been  dedicated  as  a  cemetery, 
which  is  not  material,  unless  the  mere  fact  of  such  dedication 
rendered  a  subsequent  conveyance  by  the  city  void,  which  is 
not  claimed. 

The  subsequent  finding,  that  the  appellants  ''had  notice  of 
facts  sufficient  to  put  them  upon  inquiry  as  to  the  true  state 
of  the  title/^  is  neither  a  finding  of  the  ultimate  fact  of  no- 
tice, or  of  facts  from  which  that  fact  is  legally  inferable.  It 
is  not  found  that  the  appellants,  having  notice  of  facts  suffi- 
cient to  put  them  upon  inquiry,  did  not  make  and  prosecute 
that  inquiry  with  reasonaBle  diligence  and  unavailingly.  In 
the  absence  of  such  a  finding,  the  finding  that  they  had  notice 
of  facts  sufficient  to  put  them  upon  inquiry  is  not  the  equiva- 
lent  of  a  finding  that  they  had  actual  notice  of  the  prior 
oonveyanoe* 
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If  the  plaintiffs  had  natioe  6ii£Scient  to  put  them  upon  in- 
quiry as  to  the  existence  of  the  unrecorded  deed,  and  neg- 
lected to  make  any  inqniry,  or  to  prosecute  it  with  reason- 
able diligence,  the  Court  should  have  found  that  they  had 
actual  notice.  Instead  of  which  it  found  that  they  did  not 
have  actual  notice,  which  is  a  direct  finding  in  their  favor 
upon  that  issue.  If  the  Court  likewise  found  that  they  did 
have  actual  notice,  or  found  facts  from  which  it  is  necessarily 
inferable  that  they  did,  then  the  findings  upon  that  question 
are  contradictory,  and  the  judgment  should  be  reversed  on 
that  ground. 

It  is  unnecessary  to  inquire  whether  the  evidence  would 
have  justified  a  finding  that  the  plaintiffs  had  actual  notice  of 
the  unrecorded  deed.  It  is  not  the  province  of  this  Court  to 
flupply  findings  of  fact  If  the  findings  do  not  support  the 
judgment,  it  must  be  reversed  without  reference  to  the  evi- 
dence. The  jurisdiction  to  find  a  fact  from  the  evidence  has 
not  been  conferred  upon  this  Court 

But  if  the  finding  as  to  notice  was  sufficient,  would  it  nec- 
essarily affect  the  plaintiffs*  title  t  The  Court  found  that  in 
the  year  1857  the  cily  conveyed  the  premises  to  three  trustees, 
one  of  whom  is  a  defendant  herein,  ^'  in  trust  for  the  public 
use  and  for  the  purpose  of  a  cemetery."  And  further  found, 
that  in  1861  —  twenty  years  ago  —  "  the  City  Council  resolved 
to  discontinue  said  cemetery  and  to  remove  the  bodies  already 
buried  there  to  another  place ;  since  which  time  no  further  in- 
terments have  taken  place  in  said  grounds.  A  number  of 
bodies  were  removed,  and  some  still  remain  there  interred.'' 

It  may  be  safely  assumed,  upon  abundant  authority,  that 
the  cily  of  Los  Angeles,  with  the  sanction  of  the  Legislature, 
'Could  legally  discontinue  the  use  of  said  premtses  for  burial 
purposes.  {Windt  v.  The  0.  B.  Church,  *  Sandf.  Ch.  471; 
Brooklyn  P.  (7.  v.  Armstrong,  3  Lansing,  429 ;  Kincaid^s  Ap- 
peal, 66  Pa.  411 ;  Mayor  of  N.  T.  v.  Slack,  8  Wheeler's  Cr. 
Oases,  237.)  The  city  did  discontinue  the  use  of  said  premises 
for  such  purposes,  and  sold  the  land  to  the  plaintiffs'  grantor, 
jmd  the  Legislature  confirmed  said  sale.  (Laws  of  1871-2, 
p.  93.)  Thereupon  the  title  held  by  the  trustees  for  a  public 
use  reverted  to  the  city.     When  the  public  use  for  whidi  the 
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trast  was  created  oeased,  the  trust  terminated  and  the  title 
reverted  to  the  trastor. 

It  is  not  now  necessary  to  consider  how  this  might  affect 
those  who  have  friends  or  relations  buried  there.  They  are 
not  before  us.  But  their  rights,  whatever  they  may  be,  can 
not  be  affected  by  the  mere  conveyance  of  the  land  to  the 
plaintiffs.  The  rights  of  survivors  are  not  changed  by  the 
mere  transfer  of  title.  "  The  payment  of  fees  and  charges  to 
the  corporation  or  its  officers,  upon  interments,  gives  no  title 
to  the  land  occupied  by  the  body  interred.  It  confers  the 
privilege  of  sepulture  for  such  body,  in  the  mode  used 
and  permitted  by  the  corporation;  and  the  right  to  have 
the  same  rerr'^in  undisturbed,  so  long  as  the  cemetery  shal! 
continue  to  be  used  as  such,  and  so  long  also,  if  its  use 
continue,  as  such  remains  shall  require  for  entire  decom- 
position ;  and  also  the  right,  in  case  the  cemetery  shall  be  sold 
for  secular  purposes,  to  have  such  remains  removed  and  prop- 
5rly  deposited  in  a  new  place  of  sepulture."  (Windt  v.  O. 
K.  Ohurch,  4  Sandf.  Ch.  474.)  This  is  quoted  and  approved 
by  Sharswood,  J.,  in  Kincaid's  Appeal,  66  Pa.  411.  If  the 
/iews  above  expressed  upon  either  point  be  correct  it  follows 
Uiat  the  judgment  should  be  reversed. 

Th  DENTON,  J.,  concurred  in  the  foregoing  opinion  of  Mr» 
fustice  Shabpstsin. 

McKee,  J.,  dissenting. 

When  the  estate  of  a  cestui  que  trust  has  passed  to  a  trus- 
tee subject  to  the  trust,  the  former  becomes  seised  of  his  first 
estate  upon  satisfaction  of  the  trust,  and  having  the  right  of 
entry  therein,  he  is  entitled  to  maintain  ejectment  against  the 
trustee. 

The  purpose  for  which  the  trust  was  created  being  satis- 
fied, the  trust  no  longer  exists;  the  trust  estate  has  ended 
(§  871,  Civ.  Code),  and  the  functions  of  the  trustee  have 
ceased,  and  although  the  legal  title  may  remain  in  him, 
it  is  but  a  barren  title,  unaccompanied  with  the  right  of 
possession  against  the  person  entitled  to  the  estate.  He  can 
not  avail  himself  of  it  to  maintain  or  defend  an  action  of 
ejectment  between  the  cestui  que  trust  and  himself;  he  holdft 
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Ae  title  aimply  for  the  purpose  of  reconveying  it  to  the  per- 
son entitled  to  the  estate.  The  law  makes  it  his  duty  to  re- 
<5oiivey.  (§  1109,  Civ.  Code.)  A  Court  of  equity,  if  <5alled 
upon,  will  compel  him  to  reconvey,  and  a  Court  of  law,  in  an 
action  of  ejectment  between  him  and  his  cestui  que  trust,  or 
the  person  entitled  to  the  estate,  will  presume  that  he  has  re* 
•conveyed. 

In  L<ide  v.  Holford,  2  Amb.  479,  Lord  Mansfield  said  that 
when  trustees  ought  to  convey  to  the  beneficial  owner,  he  would 
leave  it  to  the  jury  to  presume  where  such  presumption  might 
reasonably  be  made,  that  they  had  conveyed  accordingly,  in  cr- 
uder to  prevent  a  juQt  title  from  being  defeated  by  a  matter  of 
form.  In  Hopkins  v.  Ward,  6  Munf.  38,  it  was  held  that  a 
cestui  que  trust,  after  the  purposes  of  a  deed  had  been  satis- 
fied, may  maintain  ejectment  upon  a  demise  in  his  own  name, 
although  the  legal  estate  is  still  in  the  trustee ;  and  in  French  v. 
Edwards,  21  Wall.  147,  it  was  held  that  ejectment  would  lie 
to  recover  the  possession  of  land,  where  it  was  held  after  the 
wae  had  been  determined. 

As  the  trustees  were  entitled  to  the  possession  of  the  land 
only  for  the  purposes  of  the  trust,  that  right  ended  when  the 
trust  ended  by  the  discontinuance  of  tKe  cemetery.  There- 
after their  possession  could  only  be  continued  for  their  owi. 
private  purposes,  and  as  those  were  not  founded  upon  any 
ri^t  or  estate  paramount  to  that  of  their  cestui  que  trust,  the 
-Court  below  should  have  adjudged  the  plaintiff  entitled  to 
the  possession,  and  rendered  judgment  accordingly.  I,  there- 
fore, think  the  judgment  of  the  Court  below  should  be  re- 
versed. 


[No.  7«502.~I]i  Bank.] 


ANASTACIO  FELIZ  bt  al  v.  THE  CITY  OF  LOS  ATT- 

GELES. 

Wateb  Rights  —  Pusckiption  —  Los  Anoblis  Ritbr. —  In  an  action  against 
the  Ctty  of  lioe  Anireles,  for  entttng  oflP  the  water  at  the  Los  Angeles 
BiTer  from  the  plalntllTs  ditch,  the  Court  found  that  erer  since  the 
foondatlon  of  the  pneblo  of  Los  Angeles.  In  17S1,  the  pnehlo  and  Its 
■ice— or,  ths  dty*  hMd  at  all  times  exercised  the  control  ot^  and  claimed 
«M  9UMtw  right  ts  use  all  the  water  of  tht  said  Htst;  that  this  right 
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had  bees  duly  recognised,  admowle^sfd,  and  allowed  by  the  ownen  of  the 
land  at  the  scarce  and  bordering  on  said  river  —  Including  the  grantors  of 
the  plaintiffs  —  and  that  the  use  of  the  water  by  the  plalntllTs  grantors 
commenced  by  permission  and  onder  consent  of  the  mtmldpal  authorities 
of  the  pneblo^  and  contlnned  with  each  permission  and  consent,  and  not 
adTcrsely,  nor  claimed  as  of  right  until  within  the  last  three  years,  and 
thereupon  Judgment  was  entered  for  the  plaintiffs.  H«l4i«  that  judg- 
ment should  have  been  for  the  defendant  on  the  findings. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  Los  Angeles  County.    MoI^xalt^  J. 

A  petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment,  and  denied. 

John  F.  Godfrey,  for  Appellant,  in  his  brief,  argued  that 
under  the  Mexican  laws  the  plaintiff  acquired  paramount  right 
to  the  use  of  the  waters  of  Los  Angeles  Kiver,  and  that  the 
use  of  the  water  of  the  river  by  riparian  proprietors,  under  that 
law,  was,  and  under  the  present  law  is,  subject  to  the  com- 
munal use  of  the  pueblo,  but  as  the  case  is  decided  by  the  Court 
npon  another  ground,  his  argument  is  omitted. 

A.  H.  Judson  and  /.  8.  Chapman,  for  Respondents. 

Plaintiffs  being  riparian  owners,  independent  of  any  ad- 
verse use,  had  the  right  to  a  reasonabble  use  of  the  stream, 
both  for  irrigation  and  domestic  purposes.  (Eddy  v.  Simpson, 
3  Cal.  253;  Ferrea  v.  Enipe,  28  id.  840;  Pope  v.  Kinman, 
54  id.  8 ;  Angel  on  Watercourses,  6th  ed.  §  128.) 

F.  H.  Howard,  for  Respondents,  discusses  in  his  brief  the 
rights  of  the  parties  under  the  Mexican  law,  and  his  argument 
is  omitted  for  the  reason  stated  above. 

MoBBisoN,  C.  J.: 

The  appeal  in  this  case  has  been  presented  to  the  Court,  on 
the  judgment  rolL  This  suit  was  brought  by  the  plaintiffs 
against  the  city  of  Los  Angeles,  and  the  contest  relates  to  the 
right  to  the  use  of  the  waters  of  the  Los  Angehes  River,  the 
plaintiffs  claiming  the  right  to  use  the  same  under  an  appro- 
priation alleged  to  have  been  made  by  them  or  their  grantors^ 
in  the  year  1844,  and  the  defendant  claiming  the  exclusive 
right  to  use  the  same,  for  a  period  extending  as  far  back  if 
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the  year  1781.  On  the  trial  in  the  Court  below,  judgment 
passed  in  favor  of  the  plaintiffs^  and  an  injunction  was  or- 
dered against  the  city  and  its  agents,  etc,  as  pra jed  for  in  the 
complaint 

The  plaintiffs  are  the  owners  of  certain  tracts  of  land  de- 
scribed in  their  complaint,  which  are  boimded  on  the  easterly 
side  by  the  Los  Angeles  River,  and  since  the  year  1844  they 
have  used  the  waters  of  said  river,  through  certain  ditches 
constructed  by  them  or  their  grantors,  for  the  purpose  of  irri- 
gating their  said  lands.  In  the  month  of  May,  1879,  the 
water  in  said  river  (in  consequence  of  the  use  and  diversion 
thereof  by  plaintiffs)  became  so  reduced  and  diminished  in 
quantity  that  a  sufficient  quantity  thereof  did  not  flow  down 
the  river  below  plaintiffs*  ditches,  to  supply  the  wants  of  the 
city,  and  thereupon  the  said  city,  by  its  officers  and  agents, 
entered  upon  said  ditches  at  their  heads,  and  returned  the 
water  that  was  flowing  through  the.  same,  to  the  bed  of  the 
river,  and  the  city  has  ever  since  held  possession  of  said 
ditches,  and  prevented  the  waters  of  the  river  from  flowing 
therein,  and  has  prevented  the  plaintiffs  from  using  the  waters 
of  said  river. 

The  loss  of  the  water  is  the  grievance,  complained  of,  and, 
after  finding  that  the  plaintiffs  were  entitled,  as  riparian  own- 
ers, to  divert  a  reasonable  amount  of  the  waters  of  the  river 
for  irrigation  and  domestic  use,  the  Court  '^  ordered,  adjudged, 
and  decreed,  that  the  defendant,  the  city  of  Los  Angeles,  its 
successors,  agents,  officers,  and  attorneys,  are  perpetually  en- 
joined and  restrained  from  in  any  wise  interfering  with  the 
ditch,  or  in  any  wise  hindering  or  interfering  with  the 
said  plaintiffs,  or  either  of  them,  in  their  appropriation 
of  a  reasonable  quantity  of  the  waters  of  the  aforesaid 
river,  and  using  the  same  upon  their  said  respective  par- 
cels of  land  for  the  purposes  of  irrigation  and  domestic 
uses/'  The  following  are  the  findings  upon  which  the  above 
decree  was  founded : 

"  1.  That  in  the  year  of  1781,  pursuant  to  the  laws  of 
Spain  and  the  rules  and  regulations  providing  for  the  govern- 
ment of  the  provinces  of  California,  Los  Angeles  was  duly 
formed  into  a  pueUo  and  became  entitled  to  all  the  rights  of 
a  puebb  according  to  said  laws,  rules,  and  regulations,  and  all 
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Us  rights  as  such  pueblo  since  then  were  dulj  recognized  and 
allowed  by  the  Spanish  and  Mexican  governments  during 
their  respective  occupations  and  control  of  the  same,  and  also 
by  the  respective  provincial  and  departmental  authorities  of 
California. 

"  2.  That  the  river  of  Los  Angeles  rises  several  miles  above 
the  former  pueblo  of  Los  Angeles^  and  runs  down  throiigh 
said  pueblo,  and  during  the  occupation  and  control  of  said 
pueblo  by  the  Mexican  Government,  the  municipal  authorities 
at  all  times  exercised  control  of  and  claimed  the  exclusive 
right  to  use  the  waters  of  said  river  and  till  thereof,  which 
right  was  duly  recognized,  acknowledged,  and  allowed  by  the 
owners  of  the  land  at  the  source  and  bordering  on  said  river, 
including  the  grantors  of  the  plaintiffs,  and  that  ever  since  the 
occupation  and  control  of  said  pueblo  by  the  Government  of 
the  United  States,  and  that  of  the  State  of  California,  the 
municipal  authorities  of  what  is  now  the  City  of  Los  Angeles, 
have  exercised  the  same  control  and  claimed  the  same  rights 
in  regard  to  the  waters  of  said  river  as  was  previously  done 
by  the  authorities  of  said  pueblo,  except  within  the  last  two 
or  three  years,  when  the  right  of  said  city  to  said  waters  has 
been  disputed  by  the  plaintiffs  and  others,  and  a  right  claime<l 
by  them  to  use  said  waters;  that  the  municipal  authorities  of 
said  pueblo  and  said  city  exercised  control  of  said  waters,  and 
claimed  the  exclusive  right  to  their  use  as  aforesaid,  for  the 
purpose  of  irrigating  the  lands  of  said  pueblo  and  city,  and 
for  the  domestic  use  of  the  inhabitants  thereof. 

"  6.  That  the  water  of  said  river  is  necessary  for  the  irriga- 
tion of  land  within  said  city,  and  so  confirmed  as  afore- 
said, and  also  for  the  domestic  use  of  its  inhabitants,  but  imtil 
within  the  last  two  or  three  years  all  of  said  water  has  not 
been  required  in  said  city.  For  the  last  few  years,  during  the 
irrigating  season,  all  of  said  waters,  as  they  naturally  flow  in 
said  river,  have  not  been  sufficient  for  the  irrigation  of  the 
irrigable  portion  of  said  lands  and  the  domestic  use  of  said 
inhabitants;  and  said  city,  at  an  expense  of  more  than  one 
hundred  thousand  dollars,  has  constructed  reservoirs  to  husband 
and  save  said  waters  for  uses  in  said  city;  that  a  large  portion 
of  the  irrigable  lands  of  said  city  are  not  irrigated,  and  never 
have  been  irrigated,  which  will  require  more  than  all  the 
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waters  of  said  river,  with  the  present  facilities  and  resources 
of  said  city  for  husbanding  and  supplying  the  same.  That 
said  city  has  been  supplying  the  inhabitants  of  said  city  with 
said  water  for  the  uses  aforesaid,  and  when  there  has  been 
more  than  has  been  required  for  use  in  the  city  it  ha?  and 
still  does  sell  to  parties  residing  without,  and  to  be  used  on 
lands  without,  the  city. 

**  6.  That  ever  since  about  the  year  1844  the  plaintiffs  and 
their  grantors  have  owned,  possessed,  and  cultivated  the  land 
dairaed  by  them  in  their  complaints,  and  have  ever  since 
irrisrated  the  same  from  said  river  through  the  respective 
ditches  mentioned  in  the  respective  complaintSy  to  wit,  the 
Chavez  and  Feliz  ditches,  to  about  the  same  extent  as  no'v 
irrigated  by  the  plaintiffs,  using  the  waters,  also,  for  domestic 
purposes;  and  the  waters  of  said  river  are  necessary  for  the 
irrigation  of  said  lands  and  for  domestic  use.  But  the  uses  of 
said  waters  were  originally,  by  permission  and  under  consent 
from  the  municipal  authorities  of  said  pueblo,  and  have  ever 
since  been,  with  such  permission  and  consent,  and  not  ad- 
versely nor  claimed  as  of  right  until  wthin  the  last  three 
years,  during  which  time  (the  last  three  years)  plaintiffs  have 
claimed,  and  still  claim,  the  right  to  use  said  waters  on  their 
land  and  for  domestic  purposes. 

"  7.  That  plaintiffs  are  the  respective  owners  of  the  parcels 
of  land  claimed  by  them  in  their  complaint,  and  the  respect- 
ive ditches  therein  referred  to  are  used  and  are  necessary  to 
irrigate  the  same;  and  said  ditches  have  always  been  in  the 
exclusive  possession  and  control  of  said  plaintiffs  and  their 
grantors  from  about  the  year  1844  until  the  26th  day  of 
May,  1879. 

"8.  That  on  the  25th  day  of  May,  1879,  the  plaintiffs  were 
respectively,  and  for  several  days  prior  thereto,  diverting 
through  said  ditches,  to  the  extent  of  about  one  hundred 
square  inches  in  each  of  said  ditdies,  the  waters  of  said  river 
to  and  upon  their  re^^pective  tracts  of  land  aforesaid,  and 
using  the  same  thereon  for  irrigation  and  domestic  pnr])o«os, 
and  the  same  was  no  more  than  was  reasonable  and  necessary 
therefor.  By  reason  of  such  uses  by  plaintiffs,  water  became 
diminished  in  said  river,  and  sufficient  thereof  could  not  and 
did  not  reach  said  dij  or  its  waterworks  (plaintiffs'    said 
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ditches  having  their  points  of  diversions  above  said  city  and 
its  waterworks)  to  supply  what  was  reasonable  and  necessary 
for  irrigation  and  domestic  use  in  said  city ;  and  by  reason  of 
such  diversion  by  plaintiffs  a  number  of  the  inhabitants  of 
said  city  were  deprived  of  what  was  reasonable  and  neces- 
sary for  the  irrigation  of  their  land  in  said  city,  and  for  their 
domestic  purposes;  and  the  defendant  city  lost  on  its  sale  of 
said  waters  more  than  fifty  dollars  on  account  of  the  diver- 
sions in  each  of  the  said  ditches  respectively.  Whereupon  on 
that  day,  and  in  order  to  supply  the  inhabitants  and  land  of 
said  city  with  sufficient  water  for  said  purposes,  and  in  order 
to  regulate  and  control  the  distribution  of  said  paters  in  the 
most  beneficial  and  regular  manner,  the  said  city,  by  its  offi- 
cers and  agents,  entered  upon  said  ditches  at  their  respective 
heads,  and  returned  the  water  therein  to  said  river  and  place 
therein  head-gates." 

From  the  foregoing  findings  it  appears  that  the  Pueblo  of 
Los  Angeles  was  established  by  the  Mexican  Government,  as 
early  as  the  year  1781,  just  one  century  ago,  and  that  during 
the  occupation  and  control  of  said  pueblo  by  the  Mexican 
Government,  the  "municipal  authorities  exercised  control  of 
and  claimed  the  exclusive  right  to  use  the  waters  of  the  Los 
Angeles  River  and  all  thereof,  which  right  was  duly  recog- 
nized, acknowledged,  and  allowed  by  the  o^vners  of  the  land 
at  the  source  and  bordering  on  said  river,  including  the  grant- 
ors of  the  plaintiffs,"  and  that  down  to  the  period  of  two  or 
three  years  last  past,  the  municipal  authorities  have  con- 
tinued to  exercise  the  same  control  and  have  claimed  the  same 
rights  with  respect  to  the  waters  of  said  river  as  was  pre- 
viously done  by  the  pueblo.  It  further  appears  from  the 
findings  in  the  case  that  the  use  of  said  waters  by  the  plaint- 
iffs and  their  grantors,  was,  in  its  origin,  by  permission  and 
with  the  license  and  consent  of  the  municipal  authorities,  and 
that  such  use  has  ever  since  been  with  the  permission  and 
consent  of  said  authorities,  and  not  adversely,  nor  claimed  as 
a  right,  until  within  the  last  three  years,  during  which  time 
(the  last  three  years)  the  plaintiffs  have  asserted  an  adverse 
claim  to  said  waters. 

Thus  it  will  be  seen  that  for  nearly  one  hundred  years  the 
CSty  of  Los  Angeles  has  asserted  a  daim  to  all  the  waters  of 
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the  Loe  Angeles  Biver,  and  such  claim  has  been  recognized  by 
all  persons  interested  from  the  head  of  the  stream  and  along 
its  banksy  including  the  plaintiffs  and  their  grantors.  We  say 
including  the  plaintiffs^  because  it  appears  from  the  sixth  find- 
ing that  the  use  of  the  waters  of  the  river  was  tinder  the  license, 
permission,  and  consent  of  the  def  endant,  until  within  the  last 
two  or  three  years. 

It  was  conceded  on  the  argument  that  the  city  had  appro- 
priated a  portion  of  the  waters  of  the  Los  Angeles  River,  be- 
fore the  plaintiffs  constructed  their  ditches,  and  that  the  use 
by  the  city  to  the  extent  of  such  appropriation  could  not  be 
interfered  with  by  any  subsequent  appropriation;  but  it  was 
contended  that  ^e  rights  of  the  city  were  limited  to  the 
amount  appropriated  at  the  time  plaintiffs  or  their  grantors 
built  their  ditch.  Such  a  construction  of  the  defendant's 
rights  would  not  be  in  harmony  with  the  facts  found  by  the 
Court  From  the  very  foundation  of  the  pueblo,  in  1781,  the 
right  to  all  the  waters  of  the  river  was  claimed  by  the  pueblo, 
and  that  right  was  recognized  by  all  the  owners  of  land  on  the 
stream,  from  its  source,  and,  under  a  recognition  and  acknowl- 
edgment of  such  right,  plaintiffs'  grantors  dug  their  ditches, 
and,  by  the  permission  and  consent  of  the  municipal  authorities, 
plaintiffs  thereafter  used  the  waters  of  the  river.  Can  they  now 
assert  a  claim  adverse  to  that  of  the  city  f  We  think  not  The 
city,  under  various  acts  of  the  Legislatiire,  has  succeeded  to 
all  the  rights  of  the  former  Pueblo.  (Acit  approved  April  4, 
1850;  Statute  of  1854,  p.  205;  Statute  of  1857,  p.  329.) 

We  have  not  examined  the  rights  of  the  defendant  as  they 
existed  under  the  Spanish  and  Mexican  laws,  applicable  to 
pueblos,  for  the  findings  in  this  case  render  such  examination 
unnecessary. 

From  the  fifth  finding  it  appears  that  when  the  aces  com- 
plained of  were  done  by  the  officers  and  agents  of  the  de- 
rendant,  aU  of  the  waters  of  the  Los  Angeles  River  were 
required,  and  were  not  sufficient  to  supply  the  wants  of  the 
city,  and  we  are  of  the  opinion  that  it  was  the  right  of  the 
municipal  authorities  to  prevent  any  diversion  of  said  waters, 
at  that  time,  by  the  plaintiffs. 

We  do' not  intend  to  be  understood  as  holding,  nor  do  we 
hold,  that  the  city  has  the  right  at  any  time  to  dispose  of  the 
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water  for  use  upon  lands  situated  without  the  limits,  to  the 
injury  of  the  plaintiffs  or  other  owners  of  land  bordering  on 
the  river.  On  the  contrary,  we  are  of  the  opinion  that  the 
city  has  not  that  right  But  as  observed  already,  the  findings 
in  this  case  show  that  at  the  time  of  the  acts  complained  of 
there  was  not  sufficient  water  in  the  river  for  the  needs  of  the 
inhabitants  of  the  city,  and  we  hold  that,  to  the  extent  of  the 
needs  of  its  inhabitants,  it  has  the  paramount  right  to  the  use 
of  the  waters  of  the  river,  and  the  further  right,  long  exercised 
and  recognized,  as  appears  from  the  findings,  to  manage  and 
control  the  said  waters  for  those  purposes. 

J  udgraent  reversed,  and  the  Court  below  is  instructed  to  enter 
judgment  in  favor  of  defendant  upon  the  findings. 

Myrick,  J.,  McKee,  J.,  Ross,  J.,   Shakpstein,  J.,  and 
TiioRNTON,  J.,  concurred. 

MoKu^sTBY^  J.y  took  no  part  in  this  decision. 


(No.  7.601.—  In  Bank.] 

HENRY  ELMS  et  al.  v.  THE  CITY  OF  LOS  .\NGELES. 

Appeal  from  a  judgment  for  the  plaintiff  and  from  an  order 
denying  a  new  tri«l  in  the  Superior  Court  of  Los  Angeles 
County.     McXealy,  J, 

This  case  presents  the  same  facts,  and  was  submitted  on  the 
same  argument,  as  the  case  of  Feliz  et  al.  v.  The  City  of  Los 
Angeles,  supra. 

A  petition  for  hearing  in  Bank  was  filed  in  the  case  after 
judgment,  and  denied. 

The  Court: 

Upon  the  authority  of  Feliz  v.  The  City  of  Los  Angeles,  No. 
7,502,  judgment  reversed,  and  the  court  bcjlow  is  instructed  to 
enter  judgment  in  favor  of  the  defendant  upon  the  finding. 

Mr.  Justice  HoEinstby,  being  absent^  took  no  part  in  tfiia 
dedaiaiL 
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[No.  6,438.-111  Bank.] 

SAN  FERNANDO  FARM  HOMESTEAD  ASSOCIATION 
V.  GEORGE  K.  PORTER  bt  aju 

IforioM  FOB  Nsw  Tbial — NoTioi  or  Fiung  or  Fimdixgs  —  iNrAXfT  —  Guard- 
ian   AD    Ll  TKM JDDGUBNT    BT    CONtBNT  —  PARTITIO.V  —  After    the    COUft 

hms  passed  upon  the  partition  made  by  the  referees  and  approved  It,  the 
guardians  of  Infant  parties  are  authorised  to  consent  to  the  judgment  as 
entered,  and  In  such  case  it  ia  not  necessary  to  notify  them  of  the  Judg- 
ment in  order  to  impose  aiK>n  them  the  obligation  to  move  for  a  new  trial 
within  ten  days  after  the  judgment,  if  they  could  under  the  circumstances 
proTCcute  such  motion. 

Appeal  from  an  order  denying  a  new  trial  in  the  Seven- 
teenth District  Court,  County  of  Los  Angeles.     Sepulveda,  J. 

John  S.  Chapman,  J.  O.  Eastman,  B,  M.  Widney,  and  /.  A. 

Graves,  for  Appellants. 

No  notice  was  ever  given  of  the  decision  until  October 
11th,  1878.  Our  motion  was,  therefore,  in  time.  (Carpentier 
V.  Thurston,  80  Cal.  125 ;  Burnett  v.  Steams,  83  id.  472 ;  Cot- 
tle v.  Leitch,  43  id.  320 ;  Sawyer  v.  San  Francisco,  60  id.  875.) 
Our  right  was  not  cut  oif  by  the  operation  of  the  Code. 
(Code  Civ.  Proc,  §  659.)  By  the  provisions  of  that  section 
the  notice  was  required  to  be  filed  within  thirty  days  after 
the  decision  or  verdict  The  effect  of  the  section  waa,  there- 
fore, to  terminate  the  right  to  move  immediately  upon  the 
taking  effect  of  the  Code,  if  it  applied  at  all.  But  the  Code 
did  not  intend  to  destroy  our  right  to  move  for  a  new  triaL 
(Code  Civ.  Proc,  §§  8-18.)  There  is  nothing  in  Kelly  v.  Lor- 
htn,  47  Cal.  58,  contrary  to  this  view.  There  notice  of  judg- 
loent  was  served  before  the  Court  took  effect,  and  the  ques- 
tion was  as  to  the  sufficiency  of  the  statement,  which  was 
prepared  and  authenticated  as  provided  by  the  Practice  Act 
This  Court  held  it  insufficient  Indeed,  the  Code  provides, 
while  preserving  the  right,  that  the  procedure  should  be  ac- 
cording to  the  Code.  (Code  Civ.  Proc.,  §  8.)  A  judgment 
cannot  be  taken  acrainst  an  infant  by  consent.  (1  Danl.  2\e<r. 
Instruments,  225,  marginal,  220;  Waterman  v.  Lawrence,  19 
Cal.  210;  Fischer  v.  Fischer,  54  III.  231;  Tucker  v.  Bean, 
'  65  Me.  862 ;  Turner  v.  Jenkins,  79  HI.  228. ) 
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Olassellj  Smith  &  Smith,  for  Bespondent 

The  motion  comes  too  late.  By  §  669,  Code  of  Oivfl  Proced- 
ure, a  party  intending  to  move  for  a  new  trial  must  file  and 
serve  his  motion  "  within  thirty  days  after  the  decision  or  ver- 
dict The  right  to  move  for  a  new  trial  was,  therefore,  waived. 
{Kelly  V.  LarTdn,  47  CaL  68 ;  Hodgdon  v.  Griffiin,  56  id.  610.) 

TaoBirroir,  J.: 

This  is  an  appeal  prosecuted  by  defendants  Porter  and 
Maclay  from  an  order  denying  their  motion  for  a  new  trial. 
The  action  was  partition.  We  find  in  the  transcript  what  is 
called  an  interlocutory  decree  in  partition,  made  and  entered 
on  the  6th  of  December,  1870,  and  a  judgment  in  partition, 
to  which  all  parties  consented,  entered  on  the  24th  of  March, 
1871.  There  are  some  modifications  of  the  judgment  men- 
tioned, the  last  of  which  was  on  the  28th  of  May,  1877,  and 
related  to  the  costs  of  the  action.  The  appellants  were  not 
originally  parties  to  the  action,  but  were  made  so  by  an  order 
substituting  them  for  certain  defendants,  entered  on  the  8th 
day  of  August,  1878.  The  notice  of  intention  to  move  for  a 
new  trial  was  filed  on  the  9th  day  of  August^  1878. 

Treating  the  judgment  entered  in  this  cause  either  as  inter- 
locutory or  final,  the  motion  for  a  new  trial  was  made  too 
late.  The  party  intending  to  move  for  A  new  trial  must 
within  ten  days  after  notice  of  the  decision  of  the  Court 
where  the  cause  was  tried,  as  in  this  case,  by  the  Court,  file 
with  the  clerk  and  serve  upon  the  adverse  party  a  notice  of 
his  intention  to  make  such  motion.  (§  659,  Code  Civ.  Proc.) 
The  judgment  was  valid.  It  may  have  been  erroneous  be^ 
cause  entered  against  infants  by  consent  of  the  guardians 
representing  them,  but  it  was  not  void.  Under  such  circum- 
stances it  might  have  been  reversed  as  to  the  infants  on 
appeaL  There  is  here  no  appeal  from  the  judgment;  and,  in 
fact,  the  time  for  appealing  from  it  had  long  passed,  when 
the  notice  of  the  motion  for  a  new  trial  was  given.  It  is  re- 
cited in  the  judgment  that  the  petition  made  by  the  com- 
missioners was,  as  appears  from  their  report,  made  as  directed 
and  determined  by  the  Court  in  its  interlocutory  decree,  and 
this  was  done  without  any  objection  or  exception  to  the 
report 


Digitized  by  VjOOQIC 


Aprilyl881.]     BoBXBTB  v.  Mtsa  LrsuBiLiroB  Oow  83 

It  thus  appears  that  the  Court  passed  on  the  partition 
made,  and  approved  it.  Under  snch  oircumstances  we  think 
that  the  guardians  of  the  infants  were  authorized  to  consent 
to  the  judgment  as  entered  —  that  is  to  say,  after  the  Court 
had  passed  on  the  partition  made,  and  approved  it.  Having 
thus  consented  to  the  judgment  as  entered,  we  seen  no  neces- 
sity for  any  notice  to  them  of  the  judgment  in  order  to  im- 
pose on  them  the  obligation  to  move  for  a  new  trial  within 
the  ten  days  after  the  judgment,  if  they  could,  under  the 
circumstances,  prosecute  such  motion.  This  obligation'  to 
move  was  not  affected  by  the  subsequent  modifications  of  the 
judgment,  since  the  matters  which  the  moving  parties  wished 
to  review  on  their  motion  for  a  new  trial  all  occurred  before 
the  entry  of  the  judgment  in  1S71.  The  same  reasoning  ap- 
plies to  their  right  to  move  prior  to  the  Code  of  Civil  Procedure 
taking  effect  in  1873. 

We  see  no  error  in  the  ruling  of  the  Court  below. 

The  order  is  affirmed. 

SukXPBTjsar,  J.,  and  MoEjbe,  J.,  concurred* 
MoXiNSTBT,  J.,  concurred  in  the  judgment 
KosSy  J.,  being  disqualified,  took  no  part  in  this  decision. 


[No.  7,682. —  Deiwrtmeiit  One.] 

W.  D.  EGBERTS  v.   THE  ^TNA  INSURANCE  COM- 
PANY. 

iKBUBAircB  —  Application  —  Wabbantt. —  When  b  policy  of  lntftiraDc«  refers 
to  the  application  and  makea  It  b  part  of  the  policy,  any  breach  In  the 
conditions  or  representations  which  are  warranted  avoids  It. 

IBj  Tni — lo. —  iMSTBUcnoNS. —  The  application  contained  the  quAstlon: 
''Is  there  any  Incendiary  danger  apprehended  or  threatened?**  and  the 
BBswer,  "  Ko  ;**  and  the  answer  allef^ed  that  this  representation  was  false 
BBd  fraudulent  In  this,  that  Incendiary  danjirer  was  apprehended  by  the 
applicant.  A  demurrer  to  the  answer  was  overruled,  and  the  Court  In- 
structed the  Jury  In  effect  that  If  the  fact  alleged  was  proved,  they  shonld 
find  for  the  defendant    Held,  no  error. 

fti— In. —  Id. —  ICjltbbialitt  op  Evidbncb. —  On  the  trial,  the  testimony  eC 
A  wltiieH,  that  the  premises  had  been  partly  burned  prior  to  the  appllc*- 
tlsa,  WIS  admitted  over  the  objection  of  the  plaintiff.     BeUl,  that  tte 
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Conrt  was  not  prepared  to  say  that  this  elrcamataiioe  •»  though  to  Itself 
of  trifling  tmport  —  In  no  degree  tended  to  show  that  the  applicant  had 
apprehension  of  Incendiarism. 

Appeal  from  a  judgment  and  from  an  order  denying  a  new 
trial   in    the    Superior    Court   of    San    Bernardino   Couiitr. 

HoLFBy  J. 

The  following  is  the  instruction  referred  to  in  the  opinion 
of  the  Court:  "  If  the  jury  believe  from  the  evidenoe,  that  a 
written  application  was  made  by  the  plaintiff's  assignor, 
James  M.  Cobum,  to  the  defendant,  upon  which  the  said 
policy  was  issued,  in  which  application  the  said  James  M. 
Cobum  stated  that  no  danger  was  apprehended  by  him,  by 
incendiaries,  and  they  find  as  a  matter  of  fact  that  at  the  time 
of  making  said  application  he  did  apprehend  and  had  reasonable 
grounds  to  apprehend  danger  from  incendiaries,  then  their  ver- 
dict must  be  for  defendant"    Plaintiff  appealed. 

J.  D.  Boyer,  for  Appellant. 

To  avoid  the  policy,  it  was  necessary  for  the  defendant  to 
prove,  not  simply  an  apprehension  of  incendiary  danger,  as 
set  up  in  his  answer,  but  facts  showing  that  such  apprehen- 
sion was  not  groundless.  (Piercy  v.  Sabin,  10  Cal.  27 ;  Olazer 
V.  Clift,  id.  304;  Cal  Steam  Nav.  Co.  v.  Wright,  8  id.  590; 
Dutch  Flat  W.  Co.  v.  Moomy,  12  id.  634;  Moak's  Van  Sant- 
voord's  Pleadings,  3d  ed.  562-4;  Newman's  Ky.  Pleadings  and 
Practice,  524-5 ;  Civ.  Code,  §  2670;  2  Duer  Ins.  p.  583,  §  20; 
Wood  on  Insurance,  §  201 ;  2  Parsons  on  Contracts,  778.) 

The  Court  erred  in  overruling  the  objection  of  plaintiff  to  the 
question  put  to  the  witness  Brunn  by  defendant,  and  in  per- 
mitting him  to  testify  to  other  fires  prior  to  the  one  in  contro- 
versy, not  caused  by  incendiaries,  for  the  purpose  of  showing 
his  apprehension  of  incendiary  danger. 

Henry  N.  Willis,  for  Respondent 

"When  the  policy  refers  to  the  application  as  forming  part 
of  it,  it  becomes  part  of  the  contract,  and  any  breach  of  the 
warranties  avoids  it.  (Wood  on  Fire  Ins.,  §§  137,  167,  168, 
164;  Egan  v.  Albany  Mutual  Ins.  Co.,  5  Denio,  826:  Mur- 
dock  A  Oarrett  v.  Chenango  Co.  Ins.  Co.,  2  N.  Y.  20;  Pearee 
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▼.  Empire  Ins.  Co.,  62  Barb.  686 ;  Bif^y  v.  The  JEtna  Ins.  Co., 
SO  N.  Y.  136 ;  Shoemaker  v.  Olenn  Falls  Ins.  Co.,  60  Barb.  84 ; 
Burrett  v,  Saratoga  Co.  Mutual,  6  Hill,  188;  Jennings  v. 
Chenango  Co.  Mutual,  2  Denio,  75 ;  Kennedy  v.  St.  Lawrence 
Co.  Mutual,  10  Barb.  286 ;  Smith  v.  Empire  Ins.  Co.,  25  id. 
497 ;  Duncan  v.  Sun  Ins.  Co.,  6  Wend.  488 ;  S.  C,  22  Am.  Dec 
o39 ;  North  American  Ins.  Co.  v.  Throop,  22  Mich.  146 ;  Civ. 
Code,  §§  2587,  2588,  2607,  2611,  2612;  1  Smith's  Leading 
Oases,  5tb  ed.  637,  638,  and  authorities  therein  cited.) 

^'A  statement  in  a  policy  of  a  matter  relating  to  the  person 
or  thing  insured,  or  to  the  risk  as  a  fact,  is  an  express  warranty 
theieof."  (CSv.  Code,  2607,  2611,  2612.)  Under  the  stipu- 
lations of  the  policy,  tiie  answer  of  James  M.  Cobum  to  ques- 
tion No.  10  of  the  application  was  an  express  warranty.  It 
was  intentionally  false,  and  therefore  fraudulent.  (Civ.  Code^ 
2669,  2679.) 

The  Coubt: 

The  policy  contained  a  covenant:  ''Ainy  false  representation 
by  the  insured,  etc.,  or  any  omission  to  make  known  every 
fact,  etc,  or  any  misrepresentation  whatever,  shall  render  the 
policy  void." 

In  his  "  application  "  the  insured,  plaintiff,  "  hereby  cove- 
nants and  agrees  that  the  foregoing  (answers  to  questions) 
constitute  a  just,  full,  and  true  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition,  situation,  and  value 
of  the  property  to  be  insured,  so  far  as  the  same  are  known 
to  the  applicant,  and  the  same  is  hereby  made  a  condition  of 
the  insurance  and  a  warranty  on  the  part  of  the  insured." 
The  application  contains  the  question  and  answer,  ^^  10.  Is 
there  any  incendiary  danger  apprehended  or  threatened? 
No."  The  demurrer  to  defendant's  answer  (the  answer  set- 
ting forth  that  the  reply  to  question  10  ^'  was  false  and  fraud- 
ulent at  the  time  of  making  it,  in  this,  that  incendiary 
danger  was  then  apprehended  by  the  said  James  M.  Cobum, 
as  he  then  well  knew,  and  he,  the  said  James  M.  Cobum,  did, 
in  the  aforesaid  answer,  falsely  and  fraudulently  represent  to 
the  defendant  that  such  danger  wbs  not  apprehended,  and  he 
80  represented  with  intention  to  deceive  and  defraud  the  di^ 
foidant"),  was  properly  overruled.    When  the  policy 


Digitized  by  VjOOQIC 


86  Stsdibaok  v.  Fxixora.  [Aprils  1881. 


tx>  the  applicatiimy  and  makes  it  part  of  the  polioj,  any  bieadi 
of  the  oonditiona  or  repreBentations  whioh  are  warranties, 
avoids  it 

Through  a  drcumstanoe  in  itself  of  trifling  import,  we  are 
not  prepared  to  saj  that  the  testimony  of  the  witness  Brunn 
that  the  premises  were  partly  burned  ^'last  summer/'  in  the 
absence  of  the  assignor  of  plaintifi,  in  no  degree  tended  to 
show  that  he  had  apprehension  of  incendiarism. 

The  policy  and  application  were  set  forth  in  the  complaint 
and  the  defendant  in  his  answer  alleged  a  fact  whidi,  if  true, 
constituted  breach  of  a  warranty.  The  instruction  complained 
of  was  not  erroneous. 

Judgment  and  order  afiSrmed. 


[No.  7,580. —  DeiMirtment  Two.] 

R  STEINBAOK  bt  au  v.  THOMAS  F.  PERKINS  et  al. 

OONFIBMATXON    OF    MBXXCAN    ORANT  —  PATBMT JUBISOXCTXON. —  In    An    ECtlOXI 

of  ejectment  —  the  plaintiff  deralgnlng  title  under  a  patent  iMued  for  a 
confirmed  Mexican  grant  —  the  defenae  waa  that  the  land  in  controversy 
was  not  Included  In  the  petition  of  the  claimant  to  the  Land  Commiaalon- 
ers.  Held,  that  the  Commissioners  and  the  Court  which  arfflmed  their 
decree,  had  Jurisdiction  to  determine  what  land  was  Included  in  the 
claim,  and  that  the  decree  of  confirmation  and  the  patent  issued  in  pursu- 
ance thereof  waa  concluslTO  upon  this  point 

Appeal  from  a  judgment  for  the  plaintiff  in  the  First  Dis- 
trict Court,  Fawobtt,  J.,  and  from  an  order  denying  a  new  trial 
in  the  Superior  Court,  County  of  Ventura.    Hines,  J. 

8.  H.  Shepherd  and  F.  H.  Howard,  for  Appellants. 

The  claim  of  de  Poli  to  the  Land  Commission  did  not  em- 
brace the  land  in  question,  and  the  twelfth  finding  of  the 
court  is  directly  opposed  to  all  the  evidence.  The  land  not 
being  embraced  in  the  claim,  neither  the  Commission  nor  the 
Courts  had  any  jurisdiction  to  confirm  the  same.  They  could 
not  grant  the  public  lands.  (Brown  v.  Brachett,  21  Wall. 
888-9;  Leese  v.  Clark,  20  Cal.  388;  Semple  v.  Hagar,  27  id. 
168;  Morrill  v.  Chapman,  35  id.  88;  Landes  ▼.  Brant,  10 
Bow.  878;  U.  B.  v.  Pacheco,  22  id.  226.) 
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jB.  8,  Brooks,  for  Respondent 

The  patent  proves  the  original  grants  the  presentation  of 
the  petition^  the  regularity  of  all  the  proceedings,  and  that 
the  land  granted  is  correctly  located;  and  while  this  declara- 
tion remains  of  record  the  Government  itself  can  not  question 
its  verity,  much  less  can  parties  claiming  no  title  except  from 
the  Government  by  title  subsequent  to  the  filing  of  the  peti* 
tion.  (Stark  v.  Barrett,  15  Cal.  361;  Waierman  v.  Smith,  18 
id.  873 ;  Moore  v.  Smaw,  17  id.  199 ;  Teschemacher  v.  Thomp- 
son, 18  id.  11 ;  Ah  Hee  v.  Orippen,  19  id.  491 ;  Leese  v.  Clark, 
18  id.  535;  Henshaw  y.  BisseU,  18  WalL  264.) 

Shabpstxik,  J. 

The  appellants  insist  that  the  judgment  and  order  denying 
their  motion  for  a  new  trial  ought  to  be  reversed,  because  de 
Poli,  from  whom,  through  mesne  conveyances,  the  respondents 
deraign  title,  did  not,  in  his  petition  for  a  confirmation  of  his 
claim  under  a  Mexican  grant  to  the  land  known  as  the  Mis- 
sion lar.ds  of  San  Buenaventura,  include  the  ^'  Laguna  Ban- 
cho,''  which  is  embraced  in  said  confirmation,  and  the  patent 
issued  in  pursuance  thereof.  It  is  claimed  that  the  confirma- 
tion and  patent  are  void  so  far  as  they  relate  to  any  land  not 
embraced  in  the  petition.  The  Court  below  found  that  the 
land  in  controversy  was  embraced  in  the  petition,  and  the 
appellants  attack  that  finding  on  the  ground  that  it  is  not  sup- 
ported by  the  evidence.  The  transcript  shows  that  the  petition 
was  introduced  in  evidence  on  the  trial,  but  does  not  contain 
a  copy  or  state  the  contents  of  it*  We  must,  therefore,  presume 
that  it  supported  the  findings  of  the  Court. 

This,  however,  we  deem  to  be  quite  immaterial.  The  final 
decree  of  the  Commissioners,  afiirmed  as  it  was  by  the  District 
and  Supreme  Courts  of  the  United  States,  and  the  patent 
issued  in  pursuance  thereof,  is  conclusive  as  between  the 
United  States  and  the  claimant  in  that  proceeding.  And  the 
claim  of  the  defendants  is  based  entirely  upon  the  proposi- 
tion that  the  patent  is  void  as  to  part  of  the  land  which  it 
purports  to  convey,  and  that  the  title  to  that  part  remained 
in  ihe  United  States  the  same  as  it  would  if  it  had  been  ex- 
pressly excluded  by  said  confirmation  and  patent,  because 
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that  part  was  not  embraced  in  the  claim  which  de  Poll  pre- 
sented to  the  Commissioners.  But  it  seems  to  us  that  the 
Commissioners  and  the  Courts  which  affirmed  their  decree  bad 
jurisdiction  to  determine  what  land  was  embraced  in  de  Poli'« 
claim,  and  that  they  muat  necessarily  have  determined  that 
question  in  determining  what  land  he  was  entitled  to. 

If  the  lands  in  controversy  were  public  lands  of  the  United 
States,  the  defendants  undoubtedly  might  defeat  the  plaintiffs' 
action  by  proving  that  fact.  The  reverse  of  that  being 
established,  and  no  other  valid  defense  appearing  upon  the 
record,  the  judgment  and  order  of  the  Court  below  must  be 
affirmed. 

Judgment  and  order  affirmed. 

TuoENTOW,  J.,  and  Moebison,  C.  J.,  concurred. 


[No.  7J49.— In  Bank.1 


CLINTON  GURNEE  v.  THE  SUPERIOR  COURT  OF 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISO. 

'^Jurisdiction  —  Action  to  Rkcotbb  Rbal  Bstatv  —  Construction  or  Con- 
stitution.—  Section  8  of  article  y1  of  the  Constitution  Is  prospective  only 
In  Its  operation. 

Id. —  Id. —  Id. —  The  Superior  Court  of  the  City  and  County  of  San  Frandsoo 
Is  the  successor  of  the  late  Fifteenth  District  Court  for  that  city  and 
county,  and  succeeded  to  the  Jurisdiction  of  all  cases  pending  In  that 
court  when  abolished.  Held,  accordingly,  In  an  action  pending  In  the 
latter  court  to  recover  the  possession  of  real  estate  situate  In  the  county 
of  Sonoma,  that  upon  the  abolition  of  that  court  the  Superior  Court  ac- 
quired Jurisdiction  of  the  case. 

Application  for  a  writ  of  prohibition. 
O.  A.  Nourae,  for  the  Plaintiff. 

By  §  5  of  article  vi  of  the  Constitution  it  is  provided, 
that  "  all  actions  for  the  recovery  of  the  possession  of, 
quieting  the  title  to,  or  for  the  enforcement  of  liens  npon 
real  estate  shall  be  commenced  in  the  county  in  which  the 
real  estate  or  any  part  thereof  affected  by  snch  action  or 

tamm  WnmnUco  /ta#.  V.  t.  AVttott,  69  Cal.  400;  Wn  t.  Wright,  06  Cal.  904. 
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actions  is  situated ; "  and  by  §  23  of  article  xxii  it  is  pro- 
vided, that  **  all  records,  books,  papers,  and  proceedings  from 
such  Courts  as  are  abolished  by  this  Constitution  shall  be  trans- 
ferred on  the  Ist  day  of  January,  1880,  to  the  Courts  pro- 
vided for  in  this  Constitution;  and  the  Courts  to  which  the 
same  are  thus  transferred  shall  have  the  same  power  and  juris- 
dierion  over  them  as  if  they  had  been  in  the  first  instance 
commenced,  filed,  or  lodged  therein,"  The  Constitution  does 
not  provide  that  the  Superior  Court  of  each  county  shall  be 
the  successor  of  the  District  Court  of  the  same  county,  but 
simply  and  generally  that  the  business  of  the  old  Courts  shall 
be  transferred  to  the  new ;  and  the  provision  that  the  new  Courts 
shall  have  the  same  power  and  jurisdiction  over  the  cases  thus 
transferred  as  if  they  had  been  originally  commenced  therein, 
necessarily  implies  that  the  transfer  must  be  to  the  Court  which 
has  jurisdiction  of  the  same  class  of  cases,  when  newly  com- 
menced. 

MoBBisoiT,  C.  J.: 

This  is  an  application  for  a  writ  of  prohibition  based  upon 
the  following  facts,  as  set  forth  in  the  petition : 

When  the  present  Constitution  went  into  effect,  there  was 
pending  in  the  late  District  Court  of  the  Fifteenth  Judicial 
District,  within  and  for  the  City  and  County  of  San  Francisco, 
a  certain  action,  wherein  Joel  S.  Polack  and  Mary,  his  wife, 
were  plaintiffs,  and  Clinton  Oumee  and  William  S.  Chapman, 
were  defendants,  which  said  action  was  brought  for  the  recovery 
of  certain  real  estate,  situated  in  the  County  of  Sonoma,  in 
the  State  of  California;  and  by  an  order  of  the 
Superior  Court  of  the  City  and  County  of  San  Francisco,  the 
records,  papers,  and  proceedings  in  said  action  have  been  trans- 
ferred to  the  Department  of  the  Superior  Court  of  said 
City  and  County  presided  over  by  the  Hon.  John  Hunt  The 
petition  charges  that  the  said  Hon.  John  Hunt  ^^  has  unjustly 
and  unlawfully,  and  in  excess  of  the  jurisdiction  of  said  Court, 
and  against  the  objection  and  protest  of  said  defendants,  as- 
sumed jurisdiction  of  said  civil  action,  and  of  the  parties 
thereto,  and  the  subject-matter  thereof;  and  that  said  John 
Hunt,  80  as  aforesaid  a  Judge  of  said  Court,  while  acting  as 
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such  Judge  of  said  Court  has  announced  his  intention  to  caufla 
to  be  entered  in  said  Superior  Court  a  judgment  in 
said  civil  action  for  the  reooveiy  by  the  plaintiffs  therein,  from 
the  defendants  therein,  of  the  possession  of  the  real  estate  here- 
inbefore mentioned  and  described  (situated  in  Sonoma 
County),  and  for  other  relief;  and  that  the  judgment  of  said 
Court  will  be  entered  in  said  action  for  the  recoveiy  by  said 
plaintiffs  therein,  from  said  defendants  therein,  of  the  posses- 
sion of  said  real  estate,  unless  a  writ  of  prohibition  shall  issue 
from  the  Supreme  Court  of  the  State  of  California,  command- 
ing said  Superior  Court  and  the  Hon.  John  Hunt,  Judge 
thereof,  that  they  and  each  of  them  absolutely  desist  and  refrain 
from  any  further  proceedings  in  said  action," 

The  question,  and  only  question,  for  our  consideration  is, 
does  the  petition  show  that  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  has  no  jurisdiction  to  try  and 
determine  the  case  mentioned  in  said  petition? 

It  is  claimed,  on  behalf  of  the  petitioner,  that  under  the 
provisions  of  the  Constitution,  the  Superior  Court  of  Sonoma 
County  has  succeeded  to  the  right  and  power  to  try  the  action, 
and  that  that  is  the  Court  to  which  the  papers  in 
the  case  should  have  been  transferred.  In  support  of 
this  view,  the  learned  counsel  relies  upon  §  6,  article  vi,  and 
§  3,  article  xxii,  of  the  State  Constitution.  By  the  first  sec- 
tion above  referred  to,  it  is  provided,  that  "  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for  the 
enforcement  of  liens  upon  real  estate,  shall  he  commenced  in 
the  county  in  which  the  real  estate,  or  any  part  thereof  affected 
by  such  action  or  actions,  is  situated : "  and  the  latter 
section  provides :  "  All  courts  now  existing,  save  Justices'  and 
Police  Courts,  are  hereby  abolished;  and  all  records,  books, 
papers,  and  proceedings  from  such  courts  as  are  abolished  by 
this  Constitution,  shall  be  transferred  on  the  first  day 
of  January,  1880,  to  the  courts  provided  for  in  this  Constitu- 
tion; and  the  courts  to  which  the  same  are  thus  transferred 
shall  have  the  same  power  and  jurisdiction  over  them  as  if 
they  had  been  in  the  first  instance  commenced,  filed,  or  lodged 
therein." 

It  clearly  appears  from  §  5,  that  it  was  intended  to  be 
prospective  only  in  its  operation.  The  language  is  that  all 
actions    «    *    «    shall  be  commenced  in  the  county,  eto^ 
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and  neither  in  its  language,  nor  in  its  spirit,  does  it  apply  to 
actions  already  commenced.  It  is  a  well-settled  role  of  con- 
stmction,  applicable  alike  to  constitutions  and  statutes,  that 
they  are  to  be  considered  prospective  and  not  retrospective  in 
their  operation,  unless  a  contrary  intention  clearly  appears. 

At  ihe  time  the  action  in  question  was  brought,  the  Court 
in  which  the  complaint  was  filed,  that  is  to  say,  the  Fifteenth 
District  Court,  had  jurisdiction  of  the  case,  and  its  jurisdic- 
tion, or  that  of  its  successor,  was  not  ousted  or  in  any  manner 
affected  by  any  provisions  contained  in  the  Constitution. 
When,  therefore,  lie  Fifteenth  District  Court  was  abolished, 
and  the  Superior  Court  established  in  its  place,  that  Court  sucr 
ceeded  to  its  business,  and  had  jurisdiction  of  all  cases  then 
pending  in  the  District  Court  It  was  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  that  became  the  successor  to 
all  the  rights,  power,  and  authority  of  the  former  District  Court 
of  said  city  and  county,  and  in  no  sense  did  the  Superior 
CJourt  of  Sonoma  County  become  such  successor.  Entertain- 
ing, as  we  do,  these  views,  it  results  that  the  Superior  Court 
of  the  City  and  County  of  San  Francisco  has  jurisdiction  in 
the  case,  and  the  application  for  a  writ  of  prohibition  must, 
therefore,  be  denied.    It  is  so  ordered. 

Mybick,  J.,  Sharpstein^  J.y  Boss^  J.^  MoEiitstby^  J.,  and 
Thobstoit,  J.,  concurred. 


tNo.  7»689. —  DeiMirtment  Two.] 

EDWARD  McGARY  v.  MIGUEL  db  PEDRORENA  bt  At. 

*AMXKDXElfT  OF  COMPLAINT SBBYICB  OF  AMfllfDUBKT  ^- PBACTICB. —  In  Or- 
der to  g\vt  effect  to  both  of  sections  432  an<|  472  of  the  Code  of  ClvU  Pro- 
eednre,  it  must  be  held  that  the  former  applies  to  amendments  made 
before  answer  Sled,  and  before  the  trial  of  an  issue  of  law  upon  a  demur- 
rer; and  that  the  latter  applies  to  amendments  made  after  answer  filed,  or 
after  the  trial  of  an  issue  of  law  upon  a  demurrer.  Under  the  latter  sec- 
tion, as  it  stood  prior  to  the  amendment  of  March  0th,  1880,  service  of 
the  amendment  upon  the  defendants  was  not  required  unless  ordered  by 
the  Court. 

tpi  If  —  Id. —  Judouxnt  bt  Dbfault  —  Bill  of  Bxcbftions  ~- Afpbal^-^ 
In  an  action  for  foreclosure  against  P.,  the  mortgagor,  and  IC  and  others 

L    TKompton  ▼.  Johnson^  90  CaL  Mk 
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the  former  appeared  and  the  other  deftodaata  mada  diCaslt,  and  after- 
wards the  complaint  waa  amended  and  Judgment  entered  against  ail  the 
defendanta.  On  appeal  by  the  defendanta  P.  and  U^  It  appeared  by  a 
bill  of  exceptions  taken  by  the  former,  that  when  the  caae  was  called  he 
objected  to  a  trial,  on  the  ground  that  the  other  defendants  had  not  been 
served,  and  that  It  was  admitted  that  this  was  the  case.  Held,  that  tho 
defendant  P.  could  not  take  advantage  of  the  failure  to  serye  the  amend- 
ment upon  the  other  defendant,  and  that  the  defendant  M.  could  not 
avail  himself  of  the  exception  taken  by  P.,  and  consequently  that  no  error 
as  to  him  appeared  upon  the  Judgment  roll. 

Appeal  from  a  judgment  for  the  plaintiflF  in  the  Eight- 
eenth District  Court,  County  of  San  Diego.     McNealy,  J. 

Brunson  &  Wells  and  A.  B.  Hotchhiss,  for  Appellants. 

Where,  after  the  default  of  one  of  several  defendants,  the 
plaintiff  amends  in  matter  of  substance,  he  in  effect  opens  the 
default,  and  must  serve  his  amended  pleading  upon  all  the 
parties,  including  the  defaulting  defendant.  {People  v.  Woods, 
2  Sandf.  652;  Allaben  v.  Wakeman,  10  Abb.  Pr.  162.)  An 
amended  complaint  must  be  served  on  all  the  adverse  parties, 
who  are  to  be  bound  by  the  judgment,  whether  it  materially 
affocts  them  or  not,  and  a  decree  entered  without  such  service 
is  erroneous.  {Elder  v.  Spinks,  63  Cal.  293 ;  Harriott  v.  Wells, 
9  Bosw.  631 ;  Union  Bank  v.  Mott,  19  How.  Pr.  267.)  This  is 
also  the  rule  prescribed  by  §§  432  and  472  of  the  Code  of  Civil 
Procedure.  The  relief,  as  granted  in  the  decree,  is  not  in  con- 
formity with  that  asked  in  the  complaint  served  upon  McDon- 
ald and  his  defaulting  co-defendants,  and  the  same  is  therefore 
erroneous.  (§§  580  and  585,  Code  Civ.  Proc. ;  Parrott  v.  Den, 
34  Cal.  81 ;  Oautier  v.  English,  29  id.  165 ;  Lamping  v.  Hyatt, 
27  id.  102.) 

Leach  &  Parker,  for  Respondent, 

It  being  a  matter  of  no  concern  to  Pedrorena  whether  Mc- 
Donald was  served  or  not,  the  Court  overruled  his  objection 
properly.  McDonald  made  no  objection  and  took  no  excep- 
tion. The  concession  was  only  made  to  Pedrorena;  and  Mc- 
Donald can  not  avail  himself  of  it  for  any  purpose.  It  does 
not  appear  that  McDonald  was  not  served  with  the  amended 
complaint;  and  the  Court  having  acquired  jurisdiction  over 
him  by  the  service  of  sommons,  the  regularity  of  all  subae- 
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quent  proceedingB  against  him  will  be  presumed  in  the  ab- 
eenoe  of  a  bill  of  exceptions  showing  the  contrary.  The 
deeree  recites  that  McDonald's  default  was  duly  entered. 
The  proof  of  service  of  the  amended  complaint  on  McDonald 
constitutes  no  part  of  the  judgment  roll,  and  he  brings  no  bill 
of  exceptions.     (Caianich  v.  Hayes,  52  Cal.  338.) 

Conceding  for  the  purpose  of  the  argument  on  McDonald*3 
appeal,  that  he  was  not  served  with  the  amended  complaint, 
still  there  was  no  error ;  for  it  was  in  the  discretion  of  the  Court 
to  allow  the  amendment  without  the  service  of  anj  oopy.  (See 
§  432,  Code  Civ.  Proc) 

Sha&pstein,  J.: 

The  respondent  brought  an  action  to  foreclose  a  mortgage, 
and  in  addition  to  the  mortgagor,  Pedrorena,  made  certain 
other  persons,  who  are  alleged  to  have,  or  claim  to  have,  some 
interest  in  the  premises,  which  is  subsequent  and  subject  to 
the  lien  of  plaintiff's  mortgage,  defendants. 

Only  one  of  the  defendants,  Pedrorena,  the  mortgagor,  ap- 
peared in  the  action.  He  demurred  and  moved  to  strike  out> 
and  after  his  demurrer  and  motion  to  strike  out  were  over^ 
ruled,  filed  an  answer  to  the  complaint.  Afterwards  the  plaint^ 
iff,  by  leave  of  the  Court,  filed  an  amended  complaint  The 
defendant,  Pedrorena,  again  demurred  and  moved  to  strike 
out.  The  demurrer  and  motion  were  overruled,  and  he  filed 
an  answer  to  said  amended  complaint  Judgment  was  en- 
tered in  favor  of  the  plaintiff  and  against  all  of  the  defendants. 
Two  of  the  defendants,  Pedrorena  and  McDonald,  appeal  from 
that  judgment  The  point  upon  which  they  mainly  rely  as 
constituting  error  for  which  the  judgment  should  be  reversed 
is  that  a  copy  of  the  amended  complaint  was  not  served  upon 
McDonald. 

It  has  been  held  that  an  amendment  to  a  complaint  made 
"  of  course  *  *  *  at  any  time  before  answer  or  demurrer 
filed,  or  after  demurrer  and  before  the  trial  of  the  issue  of  law 
thereon  by  filing  the  same  as  amended,"  must  be  served  upon 
the  adverse  party,  before  his  default  can  be  regularly  entered. 
(Code  Civ.  Proc  §  472 ;  Elder  v.  Spinks,  63  Cal.  293.) 

But  the  oomplaint  in  this  case  was  not  amended  '*  of  eouru^ 


Digitized  by  VjOOQIC 


04  MoGabt  v.  Psdbosbvjl  [April,  1881. 

nor  before  demurrer  filed;  nor  before  the  trial  of  the  issae  of 

law  thereoiL 

Section  432  of  the  Code  of  Civil  Procedure  in  the  diapter 
relating  to  demnrrerSy  prior  to  the  amendment  of  March  9th, 
1880y  provided  that:  ^^If  the  complaint  is  amended,  a  copy  of 
the  amendments  must  be  filed,  or  the  Court  may,  in  its  di&- 
cretion,  require  the  complaint  as  amended,  to  be  filed,  and  a 
copy  of  the  amendments  to  be  served  upon  the  defendants  to 
be  affected  thereby/' 

In  order  to  give  force  and  effect  to  both  of  these  sections  of 
the  code,  we  must  hold  that  §  472  applies  to  amendments 
made  before  answer  filed  and  before  the  trial  of  an  issue  of 
law  upon  a  demurrer,  and  that  §  432  applies  to  amendments 
made  after  an  answer  is  filed,  or  after  the  trial  of  an  issue  of 
law  upon  a  demurrer  to  a  complaint  It  is  not  claimed  in 
this  case  that  the  Court  required  a  copy  of  the  amendments 
to  be  served  upon  any  of  the  defendants.  They  were  all  reg- 
ularly served  by  summons  and  a  copy  of  the  original  com- 
plaint Since  the  entry  of  the  judgment  in  this  case,  in  the 
Court  below,  §  482  has  been  amended,  and  the  construction 
which  we  have  given  to  it  applies  only  to  the  language  of  the 
original  section.  As  to  the  defendant  who  answered  the 
amended  complaint,  service  of  a  copy  of  it  was  undoubtedly 
waived,  and  it  made  no  difference  to  him  whether  the  other 
defendants  were  served  or  not 

This  question  comes  before  us  upon  an  exception  of  the  de- 
fendant Pedrorena  to  ihe  ruling  of  the  Court,  upon  his  objec- 
tion 'to  the  trial  of  the  cause  at  the  time  on  the  amended 
complaint,  on  the  ground  that  said  complaint  had  not  been 
served  on  the  other  defendants,''  one  of  whom  was  McDonald, 
who  did  not  object  to  the  trial  proceeding,  or  except  to  the 
ruling  of  the  Court  upon  the  objection  raised  by  Pedrorena. 
The  objection  should  have  come  from  one  or  both  of  the  de- 
fendants who  had  not  been  served,  if  from  anybody;  and  as 
they  did  not  severally  or  collectively  object  or  except,  we  can 
not  reverse  the  judgment  as  to  them  or  either  of  them  upon 
an  exception  taken  by  a  party  who  had  no  right  to  take  it 
for  them  or  either  of  them.  If  the  decree,  as  to  appel- 
lant  McDonald,  is  erroneous  by  reason  of  his  default  not  hav- 
ing been  regularly  entered,  that  error  does  not  appear  up<m 
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the  judgment  roll;  and  we  can  not  consider  an  exception  to 
the  ruling  of  the  Court  which  affected  him  alone^  unless  he 
took  the  exception,  in  person  or  by  attorney. 

The  appellant  Pedrorena,  who  took  the  exception,  can  not 
avail  himself  of  it,  for  the  obvious  reason  that  it  was  taken 
to  a  ruling  which  in  no  way  oonoemed  him. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed. 

Mtbicx,  J.,  and  Mobaisoit,  0.  J.,  concurred* 


tNo.  7,624^ —  Department  Two.1 

TEAS  BARRON  v.  CHARLES  DELEVAI. 

OsiCDSBBB  —  Lbats  TO  AN8WSB  —  JuDGMBiTF. —  When  a  demurrer  to  the  com- 
plaint Is  OTermled,  and  there  It  no  answer  on  Ale,  It  Is  within  the  discre- 
tion of  the  Court  to  grant  leave  to  answer  or  to  order  a  final  judgment  Is 
the  case. 

ID. —  Id. —  Id. —  Noncn  —  Waitbb. —  Upon  the  OTerruUng  of  the  demurrer  to 
the  complaint  the  defendant's  attorney  was  present  In  Court,  and  asked 
for  and  obtained  leaye  to  file  an  answer  within  five  days.  Held,  that 
written  notice  was  waived  and  a  judgment  by  default  was  rightly  entered 
after  the  expiration  of  the  timo. 

Appsal  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  San  Diego  County.    MoNealt,  J. 

Branson  &  Wells  and  A.  B.  Hotchkiss,  for  Appellant 

When  a  demurrer  to  any  pleading  is  sustained  or  overruled, 
and  time  to  amend  or  answer  is  given,  the  time  so  given  runs 
from  the  service  of  notice  of  the  decision  or  order.  (Code 
Oiv.  Proc-  §  476.)  ITotice  must  be  in  writing.  (Code  Civ. 
Proc.  §  1010;  Borland  v.  Thornton,  12  Cal.  448;  Plateau  v. 
Imbech,  24  id.  864.)  The  statute  has  made  no  provision  de- 
claring that  the  presence  of  the  party  or  his  moving  for  leave 
to  answer  a  waiver  of  notice.  {Bond  v.  Whit-field,  28  Ga.  587 ; 
Wait  on  Notice,  §§  1835,  1341,  1342;  Eart  v.  Gray,  8  Sumn. 
889;  Fiits  v.  Whitney,  32  Vt  589.)  The  service  of  a  written 
notice  of  the  decision  of  the  Court  upon  the  demurrer  was  a 
precedent  condition  to  the  commencement  of  the  time  given 
the  defendant  within  whidi  to  answer. 
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Levi  Chase,  for  Bespondeat^  cited  Civ.  Oode,  §§  3528,  8532. 

Mo&BisoN,  C.  J.: 

On  the  23d  day  of  October,  1879,  plaintiff  brought  his  suit 
in  the  District  Court  of  San  Diego  County,  to  foreclose  a 
mortgage  on  certain  real  estate  situate  in  the  City  of  San 
Diego,  and  on  the  24th  day  of  the  same  month  a  demurrer 
to  the  complaint  was  filed  on  behalf  of  the  defendant  This 
demurrer  was  signed  by  "E.  W.  Hendrick,  attorney  for  de- 
fendant;" and  at  the  time  of  the  filing  thereof,  it  was  duly 
stipulated  that  it  should  not  be  taken  up  or  disposed  of,  for 
sixty  days.  On  the  26th  day  of  December,  1879,  another  de- 
murrer to  the  complaint  was  filed  by  one  A.  B.  Hotchkiss, 
**  attorney  for  defendant,"  but  how  he  became  such,  in  the 
place  of  the  original  attorney,  Hendrick,  does  not  appear  in 
the  transcript  On  the  30th  day  of  December,  1879,  the  fol- 
lowing order  was  made  by  the  Court:  "Defendant's  demurrer 
to  plaintiff's  complaint  overruled,  and  five  days  allowed  de- 
fendant to  answer."  It  does  not  appear  whidi  of  the  two 
demurrers  was  overruled,  but  no  point  is  made  that  they  were 
not  both  overruled,  and  therefore  the  matter  is  of  no  conse- 
quence. On  the  7th  day  of  January,  1880,  the  five  days  al- 
lowed the  defendant  to  answer  having  expired,  and  no  answer 
having  been  filed,  the  default  of  the  defendant  was  entered, 
and  a  decree  was  made,  foreclosing  the  mortgage.  No  notice 
in  writing  was  given  of  the  overruling  of  the  demurrer,  but 
it  appears  from  the  bill  of  exceptions  that  "  the  defendant  was 
present  in  Court  by  his  attorney  of  record  upon  argument 
and  ruling  on  the  demurrer,  and  upon  the  same  being  over- 
ruled, requested  of  the  Court  time  to  answer,  and  five  days 
time  to  answer  was  granted."  The  only  point  made  upon  this 
appeal  is  on  the  question  of  notice. 

Section  476  of  the  Code  of  Civil  Procedure  provides  that 
"  when  a  demurrer  to  any  pleading  is  sustained  or  overruled, 
and  time  to  amend  or  answer  is  given,  the  time  so  given  runs 
from  the  service  of  notice  of  the  decision  or  order;*'  and 
§  1010  of  the  same  code  provides  that  ^^  notices  must  be  in 
writing."  This  notice  was  not  given,  and  the  question  is,  was 
the  giving  of  such  written  notice  requiied,  under  the  facts 
diadoaed  by  the  record  in  this  caset 
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It  is  contended  on  behalf  of  the  respondent  that  the  appel- 
lant waived  his  right  to  a  written  notice  bj  applying  to  the 
Court  for  leave  to  answer;  and  it  is  important  to  remark  in 
this  connection,  that  when  the  demurrer  was  overruled  it  was 
within  the  discretion  of  the  Court  either  to  grant  leave  to 
jmswer,  or  to  order  a  final  judgment  in  the  case. 

By  §  472  of  the  Code  of  Civil  Procedure,  it  is  provided 
that  *^  when  a  demurrer  to  a  complaint  is  overruled,  and  there 
is  no  answer  filed,  the  Court  may,  upon  such  terms  as  may  be 
just,  allow  an  answer  to  be  filed ;"  and  in  the  case  of  8ecde  v. 
McLaughlin,  28  Cal.  672,  the  Court  say:  "  There  was  no  error 
in  entering  judgment  for  want  of  an  answer  upon  the  over- 
ruling of  the  demurrer.  'When  a  demurrer  to  a  complaint 
is  overruled,  and  there  is  no  answer  filed,  the  Court  may,  upon 
such  terms  as  may  be  just,  and  upon  payment  of  costs,  allow 
an  answer  to  be  filed.'  (Pr.  Act,  §  68.)  But  it  does  not  fol- 
low that  it  must  in  all  cases  be  done.  Ordinarily,  the  Court 
should  doubtless  allow  an  answer  to  be  filed^  where  the  de- 
murrer has  been  interposed  in  good  faith,  with  some  ground 
for  supposing  that  it  would  be  sustained.  But  in  this  case  no 
leave  was  asked  to  file  an  answer,  and  the  demurrer  was  man- 
ifestly frivolous,  and  confessedly  put  in  to  obtain  time,  with- 
out any  intention  to  rely  upon  it.  Under  the  circumstances 
there  was,  it  is  true,  no  improper  use  intended  or  attempted 
to  be  made  of  it  by  the  attorneys  who  put  it  in.  But  there 
was  no  error  in  entering  judgment  upon  overruling  the  de- 
murrer thus  interposed." 

The  complaint  in  the  case  now  being  considered  was  a 
simple  one  to  foreclose  a  mortgage,  a  copy  of  the  note  being 
inserted  in  the  complaint,  and  a  copy  of  the  mortgage  being 
made  a  part  thereof,  with  a  proper  prayer  for  judgment.  It 
was  not  pretended,  upon  the  argument  of  the  appeal,  that  the 
•complaint  was  in  any  respect  defective,  and  it  is  perfectly 
apparent  that  the  demurrer  was  a  frivolous  one,  and  was  filed 
aimply  to  obtain  time.  It  was  therefore  within  the  legal  dis- 
cretion of  the  Court  to  grant  or  refuse  leave  to  answer.  No 
notice  whatever  of  the  order  overruling  the  demurrer  was 
required;  and  if  the  Court  had  immediately  entered  a  final 
judgment  in  the  case  there  would  have  been  no  error.     The 

<MBe  therefore  was  ^ot  one  in  which  any  notice,  verbal  or 
Vol.  LVIll  — 7 
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written,  was  required  by  the  Code.  But  conceding  for  the 
purposes  of  the  argument,  that  it  was  the  absolute  right  of 
the  appellant  to  file  an  answer  to  the  complaint,  our  conclu- 
sion would  still  be  in  favor  of  the  regularity  of  the  proceed- 
ing in  the  Court  below.  If  the  appellant  would,  under 
ordinary  circumstances,  have  been  entitled  to  a  written  notice 
of  the  order  overruling  the  demurrer,  we  are  of  opinion  that 
such  right  was  waived  in  this  case.  The  object  of  the  notice, 
and  the  only  purpose  it  can  subserve,  is,  to  bring  home  to  the 
attorney  knowledge  of  a  fact  upon  which  he  is  called  upon  to 
act  But  the  right  to  a  written  notice,  like  any  other  civil 
right,  may  be  waived,  and  we  think  it  was  waived  in  this  case. 
Section  8513  of  the  Civil  Code  provides  that  "  any  one  may 
waive  the  advantage  of  a  law  intended  for  his  benefit"  Sec- 
tion 3528  of  the  same  Code  provides  that  ^'the  law  respects 
form  less  than  substance,  and  §  3532  declares  that  ^^  the  law 
neither  does  nor  requires  idle  acts.'' 

In  this  case  the  appellant's  attorney  was  present  in  Court 
when  the  decision  of  the  Court  overruling  the  demurrer  was 
announced,  and  thereupon  asked  and  obtained  leave  to  file  an 
answer  within  five  days.  Can  he  be  heard  now  to  say  that 
he  did  not  have  written  notice  of  the  decision?  What  pur- 
pose would  a  written  notice  of  a  fact  of  which  the  attorney 
had  direct  and  positive  knowledge  have  subserved?  Would 
it  not  have  been  a  vain  and  idle  ceremony  to  have  given  him 
a  written  notice  under  the  circumstances  disclosed  in  this 
case?  And  not  only  did  the  attorney  have  actual  knowledge 
of  the  fact  that  his  demurrer  was  overruled,  but  he  acted  upon 
such  knowledge,  by  asking  and  obtaining  leave  of  Court  to 
file  his  answer  within  five  days.  To  hold  that  the  party  and 
his  attorney  were  not  bound  by  this  proceeding,  had  in  open 
Court,  would  be  trifling  with  justice,  and  also  subversive  of 
sound  principles  of  law  and  morals.  (The  Georgia  Lufmher  Co. 
V.  Strong,  8  How.  Pr.  246.) 

Judgment  affirmed. 

ICtbiox^  J*»  and  Shabpstuzt,  J.,  oonoumd. 
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CM«.  T,4S0.—  DtptrtmtBf  Oba.] 

IL  P.  THOMAS  i;-  JOHN  ANDERSON  bt  al. 

JusisDicnox  or  Sufisiob  Cowt^^lik  an  action  upon  separate  and  dlatlnct 
promlsea  of  teyeral  defendant!,  contained  In  one  Instrnment,  to  pay  re- 
spectively sams  less  than  three  hundred  dollars.  Beid,  that  the  Superior 
Coart  did  not  hare  Jurisdiction. 

Id, —  JoiNOSB  OF  Pabtms. —  Section  888,  Code  of  Civil  Procedure,  permits 
persons,  sererally  liable  on  the  same  obligation  or  Instrument,  to  be  Joined 
as  defendants  in  Superior  or  Justices*  Courts,  as  the  amount  Involved  may 
Slve  Jurisdiction  to  the  one  or  the  other. 

lOw— Id. —  Casb  Distinguishbd. —  In  People  v.  Love,  25  Cal.  620,  each  of  the 
defendants,  against  whom  Judgment  was  rendered,  was  liable  In  a  sum 
exceeding  three  hundred  dollars. 

Appsai.  from  a  judgment  for  the  defendant  in  the  Superior 
Court  of  San  Bernardino  County.    Bolfx^  J* 

J.  D.  Boyer,  for  Appellant 

The  District  Court  only  had  jurisdiction  of  this  case.  Plain- 
tiff had  a  right  to  sue  one  or  all  or  any  intermediate  number  of 
the  defendants  (Code  Civ.  Proc.  §  388),  and  elected  to  sue  then 
all.  The  test  of  jurisdiction  was  the  whole  amount  involved  in 
the  action.  (Civ.  Code,  §  67,  subd.  3;  §  114,  subd.  1;  People 
Y.  Love,  26  CaL  620.) 

/.  W.  SaiterwhUe,  Byron  Waters,  and  L.  W.  Talbot,  for 
Bespondents. 

McKnfwrBY,  J.: 

The  action  is  to  recover  upon  the  published  notice  and  pro- 
mises following: 

'^We^  the  undersigned,  promise  and  agree  to  pay  the  sum 
set  opposite  our  names  for  the  arrest  and  conviction  of  any 
I>6r8on  who  has  within  the  past  six  months,  maliciously, 
and-  with  intent  to  commit-  arson,  burned  any  building 
within  the  town  of  San  Bernardino,  or  who  may,  in 
the  future,  with  said  intent,  set  fire  to,  attempt  to  bum,  or 
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shall  buzoL  or  eaiue  to  be  buned,  any  building  in  the  limits  of 
said  town: 

JoHir  Ahdxbson^  $100. 

H.  Bybnb^  $100. 

Jambs  W.  Watbbs,  $100. 

Chbistian  Eubtz,  $100. 

J.  D.  Evans,  $100. 

W-  HuBD,  $50. 

H.  CONNBB,  $50. 

J.  0.  Peacock,  $50. 

Wm.  Fabnswobth,  $SQ» 

M.  Katz,  $50. 

J.  Meyebstein,  $25. 

H.  L.  Deew,  $25. 

L.  W.  Talbot,  $25. 

U.  U.  Tyleb,  $26. 

John  W.  Sauttebwhitb,  $20. 

Legabb  Alijsn,  $10. 

Ed.  Hall,  $10. 

W.  J.  CUBTIS    $5. 

Wm.  Hawlbt,  $6.'' 

The  promises  of  the  several  defendants  are  separate  and  dis- 
tinct. ITo  one  of  the  defendants  promispd  to  pay  more  than 
one  hundred  dollars.  Neither  the  District  nor  Superior  Court 
had  jurisdiction. 

Section  383  of  the  Code  of  Civil  Procedure  does 
not  authorize  this  action,  but  only  permits  persons  severally 
liable  upon  ^^  the  same  obligation  or  instrument,  including  the 
parties  to  bills  of  exchange  and  from  notes,"  to  be  joined,  all 
or  any  of  them,  as  defendants,  in  the  Superior  or  Justice^s 
Court,  as  the  amount  involved  may  give  jurisdiction  to  the  one 
or  the  other  of  these  courts.  In  People  v.  Love,  25  CaL  520, 
each  of  the  defendants  against  whom  the  judgment  was  ren- 
dered was  ^'  liable "  in  a  sum  exceeding  three  hundred  dollars. 

Judgment  affirmed. 

M oKn^  J.   and  Boss^  J.^  concurred. 
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IMoi  T,6M.— DwutMDt  One] 

SUSANA  DE  LA  OSSA  DE  HAIPIN  «.  GASTON 

OXAKABT. 

PoBian  Adjudication -^  Patiiit  to  Dbcbabbd  Pauoii -^  BarATm  or  Da- 
*  CIA8BD  PsRsoNB  —  Bjsctmkit. —  Tlie  plaintiff  dalmliiff  as  heir  of  O., 
under  a  KMitent  Israed'to  him  after  bit  death,  the  defendant  pleaded,  and 
Che  Coart  found  a  former  adjudication  In  his  faTor,  In  an  aedoo  for  the 
nme  land,  broaght  sahsequently  to  the  Issue  of  the  patent,  hi7  the  admln- 
Istrmtriz  of  O.    Held,  that  the  plaintiff  was  harred. 

Appeal  from  a  judgment  and  from  an  order  denying  a  new 
trial,  in  the  Superior  Court  of  Log  Angeles  County.     Hikes,  J. 

A  petition  for  bearing  in  Bank  was  filed  in  this  case^  after 
judgment,  and  denied* 

H.  Allen,  for  Appellant 

The  plaintiff's  title  having  accrued  to  her  upon  the  issuing 
of  the  patent,  many  years  after  the  decease  of  the  nominal 
patentee,  by  force  and  effect  of  the  law  of  Congress,  approved 
May  20th,  1836,  entitled,  "An  act  to  give  effect  to  patents 
issued  in  the  name  of  deceased  persons,"  she  is  in  fact  the 
first  acquisitor  of  that  title;  and  she  therefore  takes  by  pur- 
diase,  and  not  by  inheritance  (2  Black.  Com.  chap,  xv.), 
and  plaintiff's  estate  under  that  title  could  not  fall  within 
the  scope  of  the  State  Probate  Law,  as  being  assets  of  the 
decedent;  and  could  not  be  in  any  manner  involved  in  the 
action  of  Rita  GiuUen  de  la  Ossa  for  an  administrative  pur- 
pose. (U.  S.  Stats,  at  Large,  vol.  6,  p.  81 ;  Oalloway  v.  Fin- 
ley,  12  Pet  296-298;  Eastland  v.  Lester,  16  Tex.  98;  Emeric 
V.  Penniman,  26  Cal.  119;  Hartley  v.  Brawn,  61  CaL  456; 
Code  Civ.  Proc.  §  1908. 

OlasseU  di  8mUh  and  Smith,  Brown  di  HuUon,  for  Be- 
spondent 

The  plaintiff  claims  as  heir  of  Vicente  de  la  Ossa,  and  so 
deraigns  title  in  her  complaint.     The  title  to  the  land  desig- 
nated in  the  patent  vested  in  her,  not  directly  from  the  Oov- 
eniment,  but  derivatively  through  her  father,  the  deceased 
>  »«ytey  ▼.  Jr«e»e,  66  CaL  t4a 
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pataiteOy  '^  as  if  the  patent  had  issued  to  the  deceased  person 
during  his  life."  (Act  of  Congress  of  May  20th,  1886 ;  Leeae  v. 
Clark,  18  CaL  671;  Waterman  v.  8mUh,  18  id.  419;  Sieinr 
back  V.  Stewart,  11  Wall.  576.)  The  plaintiff  therefore,  as 
heir  of  Vicente  de  la  Ossa,  is  estopped  by  the  judgment  against 
his  administratrix,  entered  October  7tfa,  1878.  {Ctmningham 
V.  AAUy,  46  CaL  486 ;  Meeks  y.  VassauU,  8  Saw.  206.) 

The  Coubt: 

The  rights  of  the  parties  herein  were  fully  determined  by 
the  judgment  in  the  action  brought  in  the  Seventeenth  Judi- 
cial District  Court  by  Rita  Giullen  de  la  Ossa,  administratrix 
of  the  estate  of  Vicente  de  la  Ossa,  deceased,  against  the 
present  defendant  and  others.  A  simple  inspection  of  the 
judgment  rolls  in  that  action  and  in  this  makes  the  former 
adjudication  of  the  title  clearly  apparent 

Judgment  and  order  affirmed. 

Thosntoit,  J.y  sitting  for  Boss,  J.,  the  latter  being  disqual- 
ified. 


(No.  10.091.—  Departrntnt  Oii«.) 

PEOPLE  V.  SALVADOR  GARCIA. 

IMIOBMATIOM  —  iNDicncaiffT. —  An  informatloa  or  Indictment,  ehargbif  tli« 
same  offense  In  different  forms  under  different  counti,  most  clearly  ehow 
that  the  matten  set  forth  In  the  dlffer»t  eonnta  are  deecrlptlTO  of  one 
and  the  same  offenae. 

Appeal  from  a  judgment  and  order  denying  a  new  trial  in 
the  Superior  Court  of  San  Diego  County.     Sxpulveda^  J. 

The  defendant  was  convieted  of  the  crime  of  assault  with 
intent  to  commit  murder. 

Chase,  Arnold  di  Eunaaker,  for  Appellant 

A.  L.  Earl,  Attorney-General^  and  W.  M.  SvfiSXk,  tot  Bd* 
spondent. 
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Bobs,  J.: 

By  infcmnatioii  the  District-Attorney  of  San  Diego  Oounty 
charged  the  defendant  '^  with  the  orime  of  felony,  oommitted  as 
follows: 

"  Count  1.  The  said  Salvador  Garcia,  on  the  28th  day  of 
June,  A.  D.  1881,  at  said  county,  did  unlawfully  and  with 
malice  aforethought,  with  a  dangerous  and  deadly  weapon,  to 
wit,  with  a  large  bar  of  iron,  three  feet  in  length,  then  and 
there  held  in  his  hands,  assaidt  one  Lenora  Fhilis  with  intent 
her,  the  said  Lenora  Philis,  to  kill  and  murder,  she,  the  said 
Lenora  Fhilis,  then  and  there  being  only  three  feet  distant 
from  him,  the  said  Salvador  Garcia. 

'^  Count  2.  The  said  Salvador  Garcia,  on  said  28th  day  of 
June  aforesaid,  at  said  county  aforesaid,  did  unlawfully,  and 
with  malice  aforethought,  with  a  dangerous  and  deadly 
weapon,  to  wit>  with  a  rifle  gun,  then  and  thsre  loaded  with 
gunpowder  and  leaden  ball,  which  said  rifle  gun,  so  loaded 
as  aforesaid,  he,  said  Garcia,  then  and  there  held  in  his  hands, 
assault  one  Lenora  Philis  aforesaid,  and  her,  the  said  Lenora 
Philis  aforesaid,  unlawfully  and  of  malice  aforethought,  did 
then  and  there  attempt  to  shoot^  with  intent,  her,  the  said 
Lenora  Philis,  to  kill  and  murder,  her,  the  said  Lenora  Philis, 
then  and  there  being  distant  only  ten  feet  from  him,  the  said 
Gkureia,  and  from  said  rifle  gun  aforesaid,  still  loaded  as  afore- 
said, contrary,''  etc. 

The  information  charges  two  offenses,  for  which  reason  the 
defendant's  demurrer  should  have  been  sustained.  '^  The  in- 
dictment or  information  must  charge  but  one  offense,  but  the 
same  offense  may  be  set  forth  in  different  forms  under  differ- 
ent counts,  and,  when  the  offense  may  be  committed  by  the 
nae  of  different  means,  the  means  may  be  alleged  in  the 
alternative  in  the  same  count"     (Penal  Code,  §  954.) 

Whfle  under  our  statute  the  indictment  or  information  may 
eha^e  the  same  offense  in  different  forms  under  different 
counts,  this  must  be  done  in  such  a  way  as  to  show  clearly 
upon  the  face  of  the  indictment  or  information  that  the  mat- 
ters and  things  set  forth  in  the  different  counts  are  descriptive 
of  one  and  the  same  offense.  (People  v.  Thompson,  28  OaL 
916.)     Li  the  information  before  us  there  is  nothing  to  indlr 
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cate  any  oonnection  between  the  offenae  charged  in  tiie  first 
coiint  and  that  charged  in  the  second.  In  the  firsts  the  de- 
fendant is  charged  with  the  crime  of  assaulting,  with  intent 
to  kill  Lenora  Philis  with  a  large  bar  of  iron,  three  feet  in 
lengthy,  alleged  to  be  a  deadly  weapon  —  the  said  Lenora  then 
being  ''only  three  feet  distant  from  him,  the  said  Salvador 
Garcia." 

In  the  second  count,  defendant  is  charged  with  the  crime 
of  assaulting,  with  intent  to  kill,  the  said  Lenora,  with  ^  % 
rifle  gun,  then  and  there  loaded  with  gunpowder  and  leaden 
ball,"  also  alleged  to  be  a  deadly  weapon  —  the  said  Lenora 
then  being  ^^  only  ten  feet  from  him,  the  said  Gkrda,  and  from 
said  rifle  gun  aforesaid." 

In  brief,  according  to  the  information,  the  defendant  com- 
mitted two  separate  and  distinct  assaults  upon  Lenora  Philis^ 
on  the  28th  of  June,  1881,  with  intent  to  murder  her  —  one 
with  a  large  bar  of  iron,  while  she  was  but  three  feet  from 
him;  and  the  other,  with  a  loaded  rifle  gun,  while  she  was 
but  ten  feet  distant.  Proof  of  the  facts  alleged  in  the  second 
count  would  not  have  sustained  the  averments  of  the  first,  nor 
would  proof  of  the  facts  alleged  in  the  first  count  have  sus- 
tained the  averments  of  the  second.  (3  Greenleaf  on  Ev*^ 
§  140;  2  Sharswood's  Black.  Com.  194;  Wharton's  American 
Law  of  Homicide,  p.  260.) 

Judgment  and  order  reversed  and  cause  remanded  to  the 
Court  below,  with  directions  to  sustain  the  demurrer  to  the 
information. 

HoKiNSTBT^  J,,  and  Mobbison,  C.  J.,  concurred. 


[No.  10,694.—  In  Bank.] 

PEOPLE  V.  S.  B.  NELSON. 

iMPierMJifT  —  BuBQLABT* — An  indictment  for  burglary  whieb  charges  that 
the  defendant  entered,  etc.  with  intent  to  commit  a  felony,  without  etatlng 
wkat  particular  felony,  does  not  atate  any  offenia. 

Appeal  from  a  judgment  and  order  denying  a  new  trial  lift 
lihe  Superior  Court,  Colusa  County.    Hatoh,  J. 
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Jackson  Haieh,  for  Appellant 

The  law  does  not  leoognize  any  moh  specific  offense  as  fel- 
ony. The  indiotment,  therefore,  does  not  show  any  criminal 
intent  (State  y.  LochhaH,  24  Ga.  420;  PaHwood  v.  State, 
29  Tex.  47.) 

B.  F.  Howard  and  J.  Burchhalter,  also  for  Appellant 

A.  L.  Hart,  Attomey-Gteneral,  for  Bespondent 

The  information  states  facts  constituting  burglary.  If  the 
defendant  wished  a  more  specific  or  detailed  statement^  he 
should  have  addressed  his  demurrer  to  that  point 

Shabpstkin,  J.: 

The  appellant  was  tried,  oonvicted,  and  sentenced  upon  an 
information  of  which  the  following  is  a  copy: 

"T.  J.  Hart,  District- Attorney  for  said  County  of  Oolusa, 
State  of  California,  here  in  open  Court,  by  this  information 
filed  this  13th  day  of  September,  1880,  informs  this  Honor- 
able Superior  Oourt^  that  the  crime  of  burglary  was  commit- 
ted by  Samuel  Kelson,  Charles  Vickers,  and  James  Herbert, 
as  follows:  The  said  Samuel  Nelson,  Charles  Vickers,  and 
James  Herbert  are  hereby  accused  by  the  said  District- Attorney 
of  Colusa  County  of  the  crime  of  burglary,  committed  on 
the  25th  day  of  August,  1880,  at  and  in  said  County  of  Colusa, 
and  State  of  California,  tmlawfully,  feloniously,  and  bur- 
glariously, did  forcibly  enter  the  tent,  room,  and  apartment 
of  one  G.  W.  Miller,  with  the  intent,  then  and  there  to  commit 
the  crime  of  felony,  contrary  to  the  form,  force,  and  effect  of 
ihe  statute  in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  People  of  the  State  of  California." 

This  appeal  is  from  the  judgment  and  the  order  denying 
defendants  motion  for  a  new  trial. 

It  is  claimed  on  behalf  of  the  appellant  that  the  facts  stated 
in  the  information  do  not  constitute  a  public  offense.  If  they 
•do  not,  the  judgment  must  be  reversed. 

The  only  question  which  arises  upon  this  point  is  whether 
tiie  information  charges  the  defendant  with  the  commission 
id  HiB  erime  of  burglary.     The  Penal  Code  dadaxes  lliat 
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'^  every  person  who,  in  the  nighttime^  forcibly  breaks  and 
enters,  or  without  force,  enters  through  any  open  door,  win- 
dow, or  other  aperture,  any  house,  room,  apartment,  or  tene- 
ment>  or  any  tent,  vessel,  water  craft,  or  railroad  car,  with 
intent  to  commit  grand  or  petit  larceny,  or  any  felony,  is 
guilty  of  burglary."    (Penal  Code,  459.) 

Is  the  charge  in  the  information  that  the  accused  ^'unlaw- 
fully, feloniously,  and  burglariously  did  forcibly  enter"  the 
tent  of  the  person  named,  ''with  the  intent  then  and  there  to 
commit  the  crime  of  felony/*  su£Scientf  In  other  words,  does 
it  charge  the  commission  of  the  crime  burglary  f 

There  is  no  such  distinctive  crime  as  felony.  There  are 
several  crimes,  any  one  of  which  is  felony.  These  are  all 
defined  in  the  Penal  Code.  When  it  is  said  that  a  person  has 
committed  a  felony,  it  is  equivalent  to  saying  that  he  has 
committed  some  one  of  several  crimes.  A  charge  that  a  per- 
son entered  a  house  with  the  intent  to  commit  a  felony,  would 
be  supported  by  proof  that  he  entered  it  with  the  intent  to 
commit  a  burglary,  because  a  burglary  is  a  felony.  But  it 
probably  never  occurred  to  any  one  that  a  charge  that  a  per- 
son had  entered  a  house  with  the  intent  to  commit  the  crime 
of  burglary,  would  be  sufficient,  or  that  a  conviction  upon 
such  a  charge  could  be  sustained. 

The  only  material  difference  between  .  the  definition  of 
burglary  as  given  by  Coke,  Hawkins,  and  Blackstone,  and 
that  given  in  our  Code,  is  that  the  latter  makes  it  burglary 
to  enter  a  house  with  intent  to  commit  petit  larceny,  as  well 
as  a  felony. 

It  is  unnecessary  to  state  that  under  the  late  rules  applica- 
ble to  criminal  pleading  this  information  would  have  to  be 
held  to  be  fatally  defective.  "  But,"  as  was  said  in  People  v. 
Saviers  (14  Cal.  80),  "our  statutes  have  relieved  the  adminis- 
tration of  criminal  law  of  a  good  deal  of  unnecessary  strict- 
ness of  the  English  forms  of  criminal  pleading.  An  indict- 
ment is  good  here  if  it  give  a  statement  of  the  acts  ocmstitut* 
ing  the  offense  in  ordinary  and  concise  language,  and  in  such 
a  manner  as  to  enable  a  person  of  ordinary  understanding  to 
know  what  is  intended.  It  must  be  direct  and  certain  as  to 
the  party  charged,  the  offense  charged,  and  the  particular  oii^ 
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cumstaxices  of  the  offense  charged,  whan  they  are  neceBsarv 
to  oonstitnte  a  complete  offenae." 

The  drouniBtance  that  the  aoensed  entered  the  tent  with 
intent  to  oommit  petit  larceny  or  some  felony,  was  one  which 
it  was  necessary  to  allege  in  this  information.  Was  it  neoee* 
sary  to  allege  an  intent  to  oommit  a  specific  felony?  It  has 
uniformly  been  held  that  where  an  indictment  charges  an  in- 
tent to  conmiit  one  felony  and  the  proof  only  shows  an  intent 
to  oommit  another  and  different  felony,  the  variance  is  fatal. 
Bat  if  the  allegation  of  this  information  is  snfScient,  it  would 
seem  that  such  variance  might  be  held  to  be  immaterial  The 
difference  between  being  misled,  and  left  wholly  in  the  dark, 
in  regard  to  the  charge  which  the  prosecution  might  prove,  is 
scarcely  appreciable. 

It  is  urged,  however,  on  behalf  of  the  people,  that  this  ob- 
jection oould  only  have  been  taken  advantage  of  by  de- 
murrer on  the  ground  that  the  information  ^^  does  not  sub- 
stantially conform  to  the  requirement  of  §§  950,  951,  and 
952  "  of  the  Penal  Code :  and  that,  by  failing  to  demur  on  that 
ground,  the  defendant  waived  the  objection.  At  first  blush, 
that  appears  plausible  enough,  but  it  will  hardly  stand  the  test 
of  a  careful  examination.  An  indictment  or  information 
which  does  not  state  facts  sufficient  to  constitute  a  public  offense, 
would  not  substantially  conform  to  the  requirement  of  those 
sections;  and  yet  it  could  not  be  held  that  the  objection  that 
^  the  facts  stated  do  not  constitute  a  public  offense  "  would  be 
waived  by  not  demurring  to  the  information  on  the  ground 
that  it  did  not  substantially  conform  to  the  requirement  of  those 
sections.  And  we  are  unable  to  perceive  that  a  complaint, 
which  substantially  conformed  to  the  requirement  of  those  sec- 
tions, would  be  demurrable  upon  any  ground.  If  the  facts 
stated  in  this  information  constitute  the  public  offense  of  which 
the  defendant  was  convicted,  the  judgment  ought  not  to  be 
disturbed  upon  the  ground  which  we  are  now  considering.  But 
if  the  facts  stated  do  not  constitute  a  public  offense,  the 
judgment  must  be  reversed,  and,  as  it  appears  to  us  that  the 
defendant  was  convicted  of  an  offense  with  which  he  was  not 
charged  in  the  information,  it  follows  that  the  conviction  can 
not  be  fostainad. 
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A  large  number  of  exceptions  were  taken  to  the  rulings^ 
charge,  and  instructions  by  the  Court,  which  were  embodied 
iu  a  bill  of  exceptions,  and  made  the  basis  of  a  motion  for  a 
new  trial,  which  was  denied;  but  the  conclusion  arrived  at  by 
this  Court  renders  it  unnecessary  to  pass  upon  them. 

Judgment  and  order  denying  a  new  trial  reversed,  and  cause 
remanded* 

MoBBisoN,  C.  J.,  MoKiKSTBT,  J.,  MoExB,  J.,  and  Thobn- 
TON,  J.,  concurred. 
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[No.  7,468^  Dwutewt  Two^l 

F.  S.  FREEMAN  v.  F.  M.  RAHIL 

A     OOMTBACT     lOB     BaUI    OF     BlAL  B8TATB — ftrATOTB     OP     FBAUDfl  —  ATTACH- 

MKiT  —  INJUXCTZOX. —  J.  B.  C.  lold  to  th«  pUliitllt  Ell  hit  InterMt  In  the 
Mtato  of  W.  J.  C^  deeeMed,  recelTtd  the  full  amoimt  of  the  parchaie 
money  therefor,  and  executed  and  delivered  to  him  a  full  and  IrreTO- 
cable  power  of  attorney  to  receive  hie  dlftrlbntlTe  ahare  of  the  eatate; 
which  waa  duly  recorded,  bat  no  deed  executed;  and  a  decree  of  dlatrl- 
button  waa  aubaequently  made  by  the  Probata  Court,  by  which  an  undl- 
Tlded  one  eighteenth  of  certain  land  of  the  eatate  waa  dlatrlbuted  to  J. 
B.  C.  Afterwarda  (March  Slat,  1880)  an  attachment,  at  the  ault  of  one 
P^  waa  lerled  on  the  Intereat  of  J.  B.  C.  In  the  premlaea.  April  6th, 
1880,  J.  B.  C.  executed  to  the  plaintiff  a  deed  of  all  hla  mtereat  In  the 
land,  and  the  deed  waa  recorded  ApHI  S4th,  1880.  April  12th,  1880,  judg- 
ment waa  rendered  In  the  attachment  ault  agalnat  J.  B.  C,  and  execution 
leaned,  and  thla  ault  waa  brought  to  enjoin  the  aale. 
Held:  The  plaintiff.  If  he  had  any  rlghta,  waa  estopped  by  the  decree  of  dla> 
tributlon  from  asserting  title  to  the  premises. 
The  power  of  attorney  did  not  purport  to  be  and  was  not  a  transfer  of  the 
title;  and  there  was  no  Instrument  In  writing  by  which  any  aale  or  con- 
tract of  aale  or  declaration  of  trust  waa  CTldenced. 

Appeai.  from  a  judgment  for  the  defendant  and  an  order 
denying  a  new  trial  in  the  Superior  Court  of  Yolo  County. 
Bush,  J. 
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G.  P.  BproffUB,  for  Appellant 

Conrts  of  Equity  will  enforce  a  specific  performance  of  a 
contract  within  the  statute,  not  in  writing,  where  it  is  fully 
set  forth  in  the  bill  and  is  confessed  by  the  answer  of  the 
defendant  (Story's  Eq.  Jur.,  §§  754,  755.)  In  the  case  now 
under  consideration,  the  contract  was  fully  set  forth  in  the 
bill,  and  was  confessed  in  the  answer.  The  plaintiff  was  not 
affected  by  the  decree  of  distribution,  because  the  Probate 
Court  had  no  power  to  distribute  to  him.  The  provisions  of 
§  1598,  Code  Civil  Procedure,  have  no  application.  It  merely 
provides  that  when  a  person  is  bound  by  contract  in  writing  to 
convey  any  real  estate,  and  dies  before  making  the  convey- 
ance, the  Court  may  make  a  decree  authorizing  and  directing 
the  administrator  to  convey."  So  far  as  we  are  aware  this  is 
the  only  provision  of  the  code  authorizing  the  Probate  Court 
to  decree  a  specific  performance,  and  clearly  this  section  has 
no  application  to  the  case  under  consideration.  The  Code  of 
Civil  Procedure,  §  1678,  provides  that:  "Partition  or  dis- 
tribution of  the  real  estate  may  be  made  as  provided  in  this 
chapter,  although  some  of  the  original  heirs,  legatees,  or  devi- 
sees may  have  conveyed  their  shares  to  other  persons,  and  such 
shares  must  be  assigned  to  the  person  holding  the  same,  in 
the  same  manner  as  they  otherwise  would  have  been  to  such 
heirs,  legatees,  or  devisees."  Assigned  to  the  person  holding 
the  same.  Holding  what!  Certainly  not  the  land,  for  that 
is  held  by  the  administrator.  We  submit  that  "  the  same " 
refers  to  the  conveyance  and  not  to  the  land.  Appellant  held 
no  conveyance,  for  it  was  in  parol.  The  power  of  attorney 
did  not  authorize  the  estate  to  be  distributed  to  Freeman,  it 
only  authorized  him  to  receive  J.  R.  Campbell's  distributive 
share  distributed  to  him  the  said  Campbell.  Clearly  the 
Probate  Court  had  no  jurisdiction  to  distribute  J.  R.  Camp- 
bell's share  to  Freeman  by  name,  and  could  not  as  a  matter 
of  equity  determine  the  effect  of  the  parol  agreement  be- 
twen  Campbell  and  Freeman.  Yet  we  have  shown  that  in 
a  suit  between  them,  Campbell  admitting  the  sale  and  th& 
receipt  of  the  purchase  money,  he  could  have  been  compelled 
to  execute  a  conveyance.  And  the  respondent  occupies  no 
better  poBition. 
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W.  B.  TreadweU,  for  Bespondent 

The  complaint  is  not  Bufficient  to  entitle  plaintiff  to  recover. 
No  title,  legal  or  equitable,  passed  from  Campbell  to  plaintiff 
before  the  levy  of  the  execution,  (Story  on  Agency,  8th 
ed.,  §  476;  Kent's  Com.  12th  ed.  ♦644;  McGregor  v.  Gard- 
ner, 14  Iowa,  326.)  Plaintiff  is  estopped  by  the  decree  of 
distribution  in  the  Probate  Court  from  asserting  title  to  the 
premises  as  against  Campbell.  (Code  Civ.  Proc,  §§  1666, 
1678;  Estate  of  Castro,  18  Cal.  96;  Estate  of  Oarraud,  86  id 
277;  Reynolds  y.  Brumagin,  64  id.  254;  Estate  of  HUe,  My. 
Pro.-R  282.) 

Mybick,  J.; 

This  action  was  hronght  to  restrain  the  defendant  as  sheriff 
from  proceeding  to  sell  certain  real  estate  on  an  execution 
against  J.  R.  Campbell.  One  W.  J.  Campbell  died  seised  of 
real  estate,  to  an  undivided  eighteenth  of  which  said  J.  R. 
Campbell  became  entitled  by  succession.  On  the  11th  of 
December,  1877,  while  the  estate  of  W.  J.  Campbell  was  in 
process  of  administration,  said  J.  R  Campbell  sold  to.  plaintiff 
all  his  interest  in  the  estate  of  said  W.  J.  Campbell,  deceased, 
received  the  full  amount  of  libe  purchase  money  therefor, 
and  executed  and  delivered  to  plaintiff  a  full  and  irrevocable 
power  V)f  attorney  to  reoeive  his  distributive  share  of  the 
estate,  which  power  was  acknowledged  and  recorded  before 
October  13th,  1879;  no  deed,  however,  was  then  executed. 
On  the  13th  of  October,  1879,  after  due  proceedings  and  no- 
tice, a  decree  of  distribution  of  the  estate  was  made  by  the 
Probate  Court,  by  which  decree  an  undivided  one  eighteenth 
of  said  estate  was  distributed  to  said  J.  R.  Campbell.  No 
mention  of  plaintiff,  or  the  purchase  by  him,  or  of  the  power 
of  attorney  was  made  in  the  decree;  but  the  Court  in  the  de- 
cree recited  that  J.  R.  Campbell  was  entitled  to  an  undivided 
one  eighteenth,  and  distributed  the  same  to  him  in  the  usual 
fomL  On  or  about  the  31st  day  of  March,  1880,  one  Perry 
commenced  an  action  in  the  Superior  Court  against  said  J.  R. 
Campbell,  and  on  that  day  caused  the  interest  of  said  J.  R. 
Campbell  in  said  premises  to  be  attached.  On  the  6th  day  of 
April,  1880,  said  J.  R  Campbell  executed  to  plaintiff  a  deed 
▼oil.  Lvm — s 
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of  all  his  interest  in  certain  described  premises,  whidi  deed 
contained  the  statement  that  ''the  interest  hereby  conveyed 
is  the  undivided  one  eighteenth  of  all  the  real  estate  above 
described,  as  per  decree  of  the  Probate  Conrt  of  said  Yolo 
County,  made  and  entered  in  the  settlement  of  the  estate  of 
W.  J.  Campbell,  deceased,  on  the  13th  ^ay  of  October,  1879/* 
This  deed  was  recorded  April  24:th,  1880.  On  the  12th  day 
of  April,  1880,  in  the  said  action,  said  Perry  recovered  a  judg- 
ment against  said  J.  R  Campbell  for  four  hundred  and  thirty- 
five  dollars  and  sixty-five  cents  and  costs,  and  on  or  about  the 
same  day  caused  an  execution  to  be  issued  on  said  judgment 
and  placed  in  the  hands  of  the  defendant,  Sheriff  of  .Yolo 
County.  Under  such  execution  the  defendant  was  proceed- 
ing to  sell,  and  this  action  was  brought  to  restrain  the  sale. 
Neither  plaintiff  nor  J.  B.  Campbell  was  ever  in  the  actual 
possession  of  the  premises.  The  Court  below  in  this  action 
rendered  judgment  for  defendant 

I.  The  plaintiff,  if  h^  had  any  rights,  is  estopped  by  the 
decree  of  distribution  in  the  Probate  Court  from  asserting 
title  to  the  premises.  Upon  the  final  settlement  of  the  ac- 
counts of  an  executor  or  administrator  (§  1665,  Code  Civ. 
Proa),  the  Court  must  proceed  to  distribute  the  residue 
''  among  the  persons  who  by  law  are  entitled  thereto.''  Upon 
distribution,  if  any  of  the  heirs,  legatees,  or  devisees  have 
conveyed  their  shares  to  other  persons  (§  1678 ),  such 
shares  '*  must  be  assigned  to  the  person  holding  the  same,  in 
the  same  manner  as  they  otherwise  would  have  been  to 
such  heirs,  legatees,  or  devisees."  According  to  §  1666,  '^  in 
the  decree  or  order  the  Court  must  name  the  persons  and  the 
proportions  or  parts  to  which  each  shall  be  entitled."  By 
§  1908  it  is  provided:  ''The  effect  of  a  judgment  or  final 
order  in  an  action  or  special  proceeding  before  a  Court  or 
Judge  of  this  State,  or  of  the  United  States,  having  juris- 
diction to  pronounce  the  judgment  or  order,  is  as  follows : 

''  1.  In  case  of  a  judgment  or  order  against  a  specific  thing, 
or  in  respect  to  the  probate  of  a  will,  or  the  administration  of 
the  estate  of  a  decedent,  or  in  respect  to  the  personal,  political, 
or  legal  condition,  or  relation,  of  a  particular  person,  the  judg- 
ment or  order  is  conclusive  upon  the  title  to  the  thing,  the 


Digitized  by  VjOOQIC 


May,  1881.]  Obsiksb  t^*  Gsmno^  115 

willy  or  adnnnifltratiany  or  the  condition  or  relation  of  the 
person.'* 

From  these  provisions  of  the  law,  it  follows,  if  plaintiff  had 
any  ri^t  under  his  alleged  purchase  or  power  of  attorney,  he 
should  have  asserted  that  right  hefore  the  Probate  Court,  and 
had  the  share  claimed  by  him  distributed  directly  to  himself. 
The  Probate  Court  had  jurisdiction  of  the  administration  of 
the  estate,  and  a  part  of  the  administration  was  the  ascertain- 
ment of  the  persons  entitled  to  the  residue,  and  its  distribu- 
tion to  them.  The  plaintiff  had  notice  of  the  proceedings  of 
distribution ;  he  had  his  day  }n  Court  The  decree  of  the  Court 
assigning  the  share  to  J.  B.  Campbell  is  conclusive. 
Nan  constat,  but  the  power  of  attorney  and  all  claim  of  plain- 
tiff to  the  property  was  rendered  back  to  J.  R.  Campbell  before 
the  decree. 

n.  The  power  of  attorney  gave  to  plaintiff  no  ri^t  to  take 
distribution  to  himself;  it  did  not  purport  to  be,  and  was  not 
a  transfer  of  the  title.  Any  act  that  plaintiff  might  have 
performed  under  it  would  have  been  as  attorney  in  fact  of 
Campbell,  not  as  his  grantee.  There  was  no  instrument  in 
writing  by  which  any  sale,  or  contract  of  sale,  or  declaration  of 
trust,  was  evidenced. 

Judgment  and  order  affirmed. 

Shabpstein,  J.,  and  Mobbibon,  OL  J.,  ooncurred. 
Thobnton,  J.,  concurring: 

I  concur  in  the  judgment,  on  the  ground  that  the  case  made 
by  the  plaintiff  is  not  one  proper  for  an  injunction.  I  do  not 
concur  in  any  of  the  grounds  on  which  the  opinion  of  the  Coui^ 
rests  the  conclusion  reached  in  it. 


[No.  7,642. —  Department  Two.] 

CAROLINE  GREINER  v.  JACOB  GREINER  m  ai. 

HUISAND    AVD    Win  —  COXMOH    PBOPIBTT CONTSTANCI    IH    FbaUD    OV    Wll* 

—  INTOLUNTAST  TBUsm  —  SuBBOOATioif. —  O.,  tbe  haibuid  of  tbe  plalB- 
ttf— ptndtef  a  enlt  for  dlToree  brought  by  htm  (which  was  afterwards 
ilawlMifl)  —  Bate  aa  asaUnment  of  certain  notes  and  mortgacesi  wlthoat 
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eonelderatlon  and  apon  a  aeci^t  trust.  In  taTor  of  htmaeU,  with  Intent  to 
defraud  the  plaintiff  of  her  right  In  them.  Prior  to  the  assignment  tho 
notes  and  mortgages  were  redeemed  by  O.  from  a  pledge-holder  —  In  whoso 
hands  they  were  —  with  money  of  the  plaintiff  whleh  he  had  In  his  pos- 
session. 
Beld:  By  using  the  property  of  the  plaintiff  to  redeem  the  notes  and  mort- 
gages, G.  became  a  trustee  for  his  wife,  and  she  was  entitled  to  be  sub- 
rogated to  the  Hen  of  the  pledgee. 

ttk — Id. —  Id. —  A  wife  can  not  maintain  an  action  while  the  marriage  bond 
exists,  to  set  aside  a  transfer  of  the  common  property,  made  by  the  hus- 
band for  the  purpose  of  defrauding  her.  (Morbison,  C.  J.,  and  Mtsick, 
J.,  dissenting.) 

IA.^lD. —  Id. —  ACTioif  Quia  Timet. —  Probably  an  action  would  be  main- 
talnable  by  the  wife,  while  the  coverture  exists,  of  the  character  of  a  bill 
ffiito  timet,  to  procure  an  Injunction  4o  restrain  the  husband  from  carry- 
ing out  a  threatenod  fraudulent  transfer  of  such  property  which  would 
result  Id  loss  to  her,  or  to  compel  the  fraudulent  donee  or  grantee,  with 
notice  of  the  fraudulent  Intent,  to  give  security  to  satisfy  any  claim  which 
she  may  be  found  to  have  to  It  on  the  settlement  of  the  affairs  of  the 
community,  when  the  marriage  tie  has  been  dissolved. 

Appeal  from  a  judgment  for  the  defendant,  in  the  Superior 
Court,  Yolo  County,    Bush,  J. 

J,  W.  Armstrong,  for  Appellant. 

W.  B.  Treadwell  and  C.  P.  Sprague,  for  certain  Eespondents. 

J.  8.  Reamey,  for  Respondent  Greiner. 

Thornton,  J.: 

In  this  action  the  material  averments  of  the  complaint  were 
all  denied  bj-  the  answers  of  the  defendants,  except  Jacob 
Greiner,  and  some  affirmative  averments  were  made  in  these 
answers  respectively,  necessary  to  show  a  complete  defense  on 
the  part  of  the  defendant  answering.  Jacob  Greiner  admitted 
all  the  averments  of  the  complaint  to  be  true. 

The  cause  came  on  for  trial,  when  the  plaintiff,  as  is  shown 
by  a  bill  of  exceptions,  called  defendant  Jacob  Greiner  as  a 
witness,  and  he  was  asked  by  the  attorney  for  plaintiff  this 
question :  "  Are  you  the  husband  of  the  plaintiff  ? " 

The  attorneys  for  the  defendants  objected  to  the  question 
and  also  objected  to  any  evidence  in  support  of  the  complaint, 
«n  the  ground  that  the  complaint  did  not  state  facts  sufficient 
to  ooDfltitute  a  cause  of  action. 
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The  Court  sastained  the  objeoticmy  and  refused  to  admit 
any  evidence  in  support  of  the  allegations  of  the  complaint. 
To  this  an  exception  was  regularly  made  on  behalf  of  the 
plaintiff. 

It  does  not  appear  that  the  plaintiff  at  any  time  asked 
leave  to  amend  the  complaint  or  desired  to  amend  it.  No 
point,  however,  is  made  as  to  this. 

It  is  averred  in  the  complaint  that  the  plaintiff  Caroline 
Greiner,  and  the  defendant  Jacob  Greiner,  are  husband 
and  wife,  and  residents  of  this  State  since  about  the  1st 
day  of  November,  1869;  that  during  their  coverture  they 
have  acquired  a  large  amount  of  common  property,  much  of 
which  consisted  of  money;  that  during  the  period  of  cover- 
ture mentioned,  defendant  Jacob  Greiner,  lent  and  disposed 
of  a  portion  of  said  money  and  property  to  different  persons, 
and  took  as  security  therefor  certain  notes  and  mortgages, 
which  are  fully  set  forth.  One  loan  so  secured  was  of  two 
thousand  four  hundred  dollars,  another  of  one  thousand  eight 
hundred  dollars,  and  still  another  of  five  hundred  and  eighty 
dollars;  these  notes  were  each  executed  to  Jacob  Greiner,  and 
bear  date  as  follows:  The  first  mentioned,  25th  of  July,  1877, 
the  second,  25th  of  September,  1876,  the  third,  20th  of  No- 
vember, 1877;  that  on  or  about  the  13th  day  of  November, 
1879,  Jacob  Greiner,  the  defendant  above  named  commenced 
an  action  in  the  District  Court  for  the  County  of  Yolo,  against 
the  plaintiff  for  a  divorce  from  the  bonds  of  matrimony,  the 
custody  of  the  children,  the  issue  of  their  marriage,  and  the 
division  of  their  common  property;  that  in  his  complaint  he 
made  no  mention  of  the  notes  and  mortgages  above  men- 
tioned, and  he  omitted  them  with  intent  to  cheat  and  de- 
fraud the  plaintiff  thereof,  and  in  furtherance  of  said  fraud- 
ulent design,  on  or  about  the  21st  day  of  February,  1879,  he, 
with  intent  to  cheat  and  defraud  plaintiff  of  her  right  in 
these  notes  and  mortgages,  and  to  prevent  plaintiff  from  ob- 
taining any  part  thereof,  transferred  them  without  any  con- 
sideration to  the  defendants  Adam  and  Christiana  IJmbewust, 
who  had  full  notice  of  said  intent;  that  at  the  time  of  the 
transfer,  it  was  agreed  between  defendant  Greiner  and  the 
defendants  TJmbewust,  that  the  XJmbewusts  were  to  claim 
noteff   and  mortgages   as   a  gift  to   defendant   CSiria- 
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tiana  XTmbewusty  but  that  they  were,  in  truth  and  in  fact,  to 
hold  them  in  secret  trust  for  Jacob  Ghreiner,  to  prevent  the 
plaintiff  from  obtaining  them,  and  for  the  same  purpose  they 
were  to  collect  the  amounts  secured  by  the  notes  and  mort- 
gageSy  and  pay  the  same  over  to  Jacob  Greiner;  that  at  the 
time  the  said  action  for  divorce  was  commenced,  the  mort- 
gages and  notes  had  been  pledged  to  the  Bank  of  Woodland, 
as  security  for  the  payment  of  one  thousand  dollars  and  in- 
terest thereon,  then  owing  by  Jacob  Oreiner  to  the  bank,  and 
the  notes  and  mortgages  were  then  held  by  the  bank  as  such 
security,  and  while  said  action  was  pending  Jac<4>  Ghreiner, 
having  in  his  possession  one  thousand  one  hundred  dollars, 
which  was  then  the  separate  property  of  the  plaintiff,  derived 
from  the  sale  of  wheat  which  was  her  separate  property,  on 
or  about  the  21st  of  February,  1879,  took  and  used  said 
money  to  redeem  the  notes  and  mortgages  from  the  bank, 
that  being  the  amount  then  due  said  bank;  that  thereby 
Jacob  Greiner  got  possession  of  the  notes  and  mortgages,  and 
transferred  them  to  the  defendants  XJmbewust,  with  the  fraud- 
ulent intent  aforesaid,  all  of  which  was  known  to  the  Umbe- 
wusts;  that  on  or  about  the  Ist  day  of  April,  1879,  the 
IJmbewusts  transferred  to  the  defendant  Selig  Hyman  without 
any  consideration,  one  of  the  notes  and  mortgages  executed  to 
Jacob  Greiner;  that  this  transfer  was  made  with  intent  to  cheat 
and  defraud  t^e  plaintiff  thereof,  and  that  Hyman  took  this 
note  and  mortgage,  with  notice  of  this  fraudulent  intent,  that 
the  value  of  said  note  and  mortgage  is  the  principal  and  ac- 
crued interest  thereon;  that  on  or  about  the  —  day  of  April, 
1879,  the  Umbewusts  transferred  to  the  defendant,  the  Bank 
of  Woodland,  the  other  notes  and  mortgages,  as  security  for 
the  payment  of  a  large  sum  of  money,  of  which  there  now 
remains  due  and  owing  to  the  bank  about  one  hundred  and 
sixty-five  dollars;  that  the  bank  took  these  notes  and  mort- 
gages without  notice  of  any  fraud,  and  that  it  has  a  lien  on 
them  for  said  balance;  that  said  bank  held  and  now  holds 
these  securities;  that  the  Umbewusts  before  this  action  waa 
commenced  threatened  and  still  do  threaten  and  intend  to  dis- 
pose of  the  securities  subject  to  said  lien,  with  intent  to  cheat 
and  defraud  plaintiff;  that  said  securities  are  of  the  .value  of 
the  principal  and  interest  due  thereon,  according  to  the  face 
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thereof;  that  the  TTmbewusts  are  insolyent  and  without  suf- 
ficient property  to  satisfy  the  damages  which  plaintiff  will 
sustain  if  she  fails  to  get  possession  of  said  securities  and  the 
proceeds  thereof  on  recovering  judgment  therefor;  that  there 
were  bom  to  the  plaintiff  and  Jacob  Greiner,  two  children  of 
said  marriage,  both  boys,  who  are  minors,  and  are  now  living; 
that  plaintiff  and  Jacob  Greiner  became  reconciled  to  each 
other,  and  the  action  for  divorce  was  prior  to  the  commence- 
ment of  this  action  dismissed. 

The  allegations  in  regard  to  the  action  for  a  divorce  above 
mentioned,  brought  by  defendant,  Jacob  Greiner,  against  his 
wife,  the  plaintiff,  are,  in  our  opinion,  immaterial  and  irrel- 
evant in  any  aspect  of  the  case,  and  may  be  laid  out  of  view. 
The  other  allegations  in  the  complaint  are  as  potent  and  effec- 
tual without  them  as  with  them. 

Prior  to  the  adoption  of  the  codes  the  title  to  the  common 
property  vested  in  the  husband.  He  could  during  the  cover- 
ture dispose  of  such  property  absolutely,  as  if  it  were  his  own 
separate  property.  The  interest  of  the  wife  during  the  same 
period  was  a  mere  expectancy,  like  the  interest  which  an  iieir 
may  possess  in  the  property  of  his  ancestor.  (Van  Maren  v. 
Johnson,  15  CaL  312;  De  Oodey  v.  Oodey,  89  id.  164.)  It  is 
true  that  the  husband  could  not  deprive  her  of  it  by  his  wilL 
(Beard  v.  Knox,  6  Cal.  256.)  The  same  is  true  under  the 
Civil  Code.  By  §  172  of  that  code  it  is  provided  that  "  the 
husband  has  the  management  and  control  of  the  community 
property,  with  the  like  absolute  power  of  disposition  (other 
than  testamentary)  as  he  has  of  his  separate  property."  Such 
property  is  not  liable  for  the  debts  of  the  wife,  made  after 
marriage,  unless  secured  by  a  pledge  or  mortgage  thereof  ex- 
ecuted by  the  husband.     (Civ.  Code^  §  167.) 

With  such  absolute  power  over  the  common  property,  as  is 
given  by  the  section  above  cited,  it  would  be  difficult  to  affirm 
that  any  fraud  had  been  committed  in  regard  to  it  by  Jacob 
Greiner  under  the  circumstances  detailed  in  the  complaint 
If  he  has  retained  any  interest  in  the  property  transferred, 
that  interest  still  remains  common  property,  and  the  wife  re* 
tains  her  interest  in  it  as  before.  If  the  transfer  has  been 
made  to  defraud  the  community,  on  the  dissolution  of  the 
marriage,  the  wife  can  bring  her  action  to  vacate  it     We  do 
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not  see  that  she  can  bring  any  action  to  set  aside  any  trans- 
fer made  by  the  husband,  while  the  marriage  bond  exists. 
Until  this  is  dissolved,  according  to  the  rule  as  laid  down  in 
Van  Maren  v.  Johnson,  above  cited,  she  has  no  interest  in 
the  common  property  which  entitles  her  to  sue.  As  this  is 
80,  the  lapse  of  time  will  be  no  bar  to  such  action  brought  by 
her  on  the  dissolution  of  the  community.  Non  constat,  that 
on  the  happening  of  the  event  just  referred  to,  the  community 
property  will  not  be  ample  to  give  her  all  that  she  will  be  en- 
titled to.  It  is  nowhere  averred  in  the  complaint  that  Jacob 
Greiner  is  insolvent,  or  that  the  portion  of  the  common  prop- 
erty alleged  to  be  transferred  is  not  an  inconsiderable  portion 
of  the  common  property  actually  in  hand.  If  the  portion  so 
transferred  is  inconsiderable  when  compared  with  the  whole 
amount  of  the  common  property,  certainly  the  wife  is  not  in- 
jured by  such  transfer  under  any  circumstances. 

The  cases  cited  on  behalf  of  appellant  are  not  in  conflict 
with  the  above.  In  each  case  the  marriage  bond  had  ceased 
to  exist  either  by  death  or  on  decree  of  divorce.  In  Smith  v. 
Smiili,  12  Cal.  226,  which  was  an  action  brought  by  the  wife 
for  a  divorce  and  a  division  of  the  common  property,  a  decree 
of  divorce  had  been  granted,  and  what  was  held  in  that  cause 
was  with  reference  to  a  case  where  the  marriage  tie  had  been 
dissolved.  In  Peck  v.  Brumagin,  31  id.  441,  the  property 
in  controversy  had  been  given  by  the  husband  to  the  wife 
during  the  coverture,  and  on  the  death  of  the  husband,  his 
administrator  sought,  by  a  proceeding  in  the  Probate  Court, 
to  subject  it  by  a  sale  under  the  order  of  that  Court  to  the 
payment  of  the  debts  of  the  donor.  The  surviving  wife 
brought  the  action  to  enjoin  the  sale.  The  Supreme  Court 
held  that  she  was  entitled  to  the  injunction.  In  De  Godey  v. 
Oodey,  39  id.  164,  a  decree  of  divorce  had  been  rendered  in 
a  different  action.  In  Lord  v.  Hough,  44  id.  581,  the  hus- 
band had  brought  an  action  for  a  divorce,  which  was  pending 
when  he  died,  and  after  his  death  the  action  in  the  case  cited 
was  commenced.  In  Broad  v.  Murray,  43  id.  229,  as  in  Broad 
V.  Broad,  40  id.  493,  the  action  was  commenced  by  the  chil- 
dren long  after  the  death  of  the  wife,  who  was  their  mother. 
The  same  is  true  of  Cooh  v.  Norman,  50  id.  638. 

The  case  of  Oalland  v.  QaXland,  38  id.  265,  is  also  cited. 
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There  is  nothing  in  this  case  bearing  on  the  point  nnder  con- 
sideration. In  it,  the  sole  question  on  which  the  case  turned, 
and  which  came  before  this  Court  on  demurrer  to  the  com- 
plainty  is  that  stated  by  Crockett,  J.,  who  delivered  the  opin- 
ion :  "  The  question  presented  on  this  appeal  is  whether  or  not 
a  wife,  who,  without  cause  or  provocation,  is  driven  from  her 
husband's  house  with  her  infant  child,  and  is  wholly  without 
the  means  of  support^  can  maintain  an  action  against  the  hus- 
band for  a  reasonable  allowance,  for  the  maintenance  of  her- 
self and  child,  unless  she  couples  with  the  application  a  prayer 
for  divorce  t " 

It  may  be  that  the  interest  of  the  wife  is  sufficient  while 
the  coverture  exists  on  a  complaint  properly  framed  of  the 
character  of  a  bill  quia  timet  to  procure  an  injunction  to  re- 
strain the  husband  from  carrying  out  a  threatened  fraudu- 
lent transfer  of  such  property  which  would  result  in  loss  to 
her,  or  to  compel  the  fraudulent  donee  or  grantee  of  such 
property  with  notice  of  the  fraudulent  intent  to  give  security 
to  satisfy  any  claim  which  she  may  be  found  to  have  to  it  on 
the  settlement  of  the  affairs  of  the  community  when  the  mar- 
riage tie  has  been  dissolved.  Probably  such  an  action  would 
be  maintainable  by  the  wife.  (Nance  v.  Coxe,  16  Ala.  129; 
Lyde  v.  Taylor,  17  id.  275.)  But  it  is  unnecessary  to  decide 
this  question  in  this  case.  We  are  satisfied  that  she  can 
maintain  no  such  action  in  regard  to  the  conomon  property  as 
attempted  herein. 

But  it  is  contended  by  appellant  that  she  is  entitled  to  re- 
cover against  the  defendants  Umbewust  by  reason  of  the  one 
thousand  one  Hundred  dollars  which  was  her  sepa^rate  property, 
which  Jacob  Greiner  had  in  his  possession,  and  which  he  took 
and  used  to  redeem  the  notes  and  mortgages  from  the  Bank  of 
Woodland,  who  held  them  as  security,  which  notes  and  mort- 
gages were  after  they  were  so  redeemed  transferred  with 
intent  to  cheat  and  defraud  her,  all  of  which  was  known  to 
the  Umbewusts. 

It  is  said  that  "one  who  wrongfully  detains  a  thing  is  an 
involuntary  trustee  thereof,  for  the  benefit  of  the  owner. '^ 
This  is  so  provided  by  §  2228  of  the  Civil  Code.  But  does  ic 
appear  from  the  above  allegations  that  this  money  was  wrong- 
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fully  detained^  ao  as  to  ocmvert  the  husband  of  the  plaintiff  or 
the  donee  of  the  husband  into  a  trustee  for  hert 

The  averments  in  relation  to  this  sum  of  one  thousand  one 
hundred  dollars,  do  not  show  any  agreement  of  the  plaintiff 
and  the  husband  which  allowed  him  to  use  her  money  for  his 
own  purposes.  The  statute  does  not  make  him  the  agent  of 
the  wife  by  virtue  of  his  relation  to  her  as  husband,  nor  can 
any  agenqr  be  implied  from  it,  except  to  keep  and  pay  over 
on  demancL  There  is  an  entire  absence  of  allegation  as  to  any 
agreement  authorizing  him  to  use  her  money  for  his  pur- 
poses. The  averments  show  a  mere  bailment,  by  which  Jacob 
Qreiner  became  the  custodian  or  depositary  of  the  money 
with  the  obligation  raised  by  the  law  to  pay  it  over  to  the 
plaintiff  on  demand.  (Civ.  Code,  1815,  1824.)  He  used  it 
for  his  own  purposes,  and  thus  converted  it  (Redf.  Bailm. 
§  680.)  Such  conversion  relieved  her  of  any  obligation  to 
make  a  demand.  Within  the  rule  prescribed  by  §  2223  of 
the  Civil  Code,  Jacob  Oreiner,  under  the  circumstances  set  forth 
in  the  complaint,  became  a  trustee. 

It  is  provided  by  §  2224  of  the  Civil  Code,  that  one  who 
gains  a  thing  by  fra/ud,  the  violation  of  a  trust  or  other  wrong- 
ful act,  is,  unless  he  has  some  other  and  better  right  thereto, 
an  involuntary  trustee  of  the  thing  gained,  for  the  benefit  of 
the  person  who  would  otherwise  have  had  it. 

If  Jacob  Greiner  had  purchased  the  notes  and  mortgages 
held  by  the  Bank  of  Woodland,  with  the  one  thousand  one 
hundred  dollars  above  mentioned,  the  plaintiff  had  an  elec- 
tion to  have  them  as  her  own  properly  against  him,  or  his 
donees.  (Whart  Com.  on  Agency,  §  201,  232,  412,  730,  763, 
and  cases  cited  in  notes;  Wells  v.  Robinson,  13  Cal.  140.) 
But  he  did  not  purchase  them.  He  relieved  them  of  a  lien 
upon  them,  held  by  the  bank.  They  were  originally  owned 
by  Jacob  Greiner,  who  had  pledged  them  as  security  for 
money  lent  him  by  the  bank,  and  the  plaintiff's  money  re- 
lieved them  from  this  lien.  The  plaintiff's  money,  wrongs 
fully  used  by  her  husband,  relieved  them  of  this  lien.  His 
wrongful  use  of  this  money  made  him  a  trustee  of  whatever 
was  acquired  for  her  benefit  The  money  so  used  entitled  her 
to  be  subrogated  to  the  lien  of  the  bank  on  these  notes  and 
mortgages  to  the  extent  of  the  money  paid  as  against  Jacob 
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Greiner.  The  title  of  the  defendants  TTmhewuBt,  who  are 
the  donees  of  the  husband,  is  no  better  than  his.  (Oiv.  Code, 
§  2224.)  The  plaintiff  is  therefore  entitled  to  be  subrogated 
to  the  lien  of  the  bank  against  the  defendants  Umbewust. 

And  as  the  defendant  Selig  Hyman  is  averred  in  the  com- 
plaint to  be  the  donee  by  a  transfer  from  the  IJmbewusts  of 
the  note  and  mortgage  executed  by  Wilhelm  Brandos,  the 
plaintiff  is  entitled  to  a  like  decree  against  him  as  against  the 
IJmbewusts,  as  to  the  note  and  mortgage  executed  by  Brandes. 

As  to  the  other  notes  and  mortgages,  it  is  averred  that  the 
Bank  of  Woodland  holds  them  as  innocent  purchasers  to  se- 
cure a  balance  due  that  bank  by  a  transfer  from  the  IJmbe- 
wusts. The  plaintiff  is  entitled  to  a  decree  that  the  bank  hold 
the  two  notes  and  mortgages  for  her  benefit  to  t^|e  extent  above 
indicated,  after  the  balance  due  it  has  been  satisfied. 

It  is  not  necessary  to  indicate  more  particularly  the  relief 
to  which  the  plaintiff  may  be  entitled,  nor  is  it  intended  to  be 
held  that  this  is  all  the  relief  to  which  she  is  entitled.  But 
enough  has  been  said  to  show  that  in  our  judgment  the  com- 
plaint does  state  facts  sufiicient  to  constitute  a  cause  of  action, 
and  therefore  we  conclude  that  there  is  error  in  the  ruling  of 
the  Court  below,  for  which  the  judgment  should  be  reversed 
and  the  cause  remanded,  and  it  is  so  ordered. 

Shabpstein,  J.,  concurred. 

MoBBiBON,  0.  J.,  concurred  in  the  judgment  of  reversal,  but 
did  not  concur  in  the  views  expressed  by  Mr.  Justice  Thorn- 
ton respecting  the  right  of  the  husband  to  dispose  of  the  com- 
munity property  by  gift  (See  1  Pom.  Eq.  Jur.,  §  608 ;  Lord 
y.  Hough,  48  Cal.  581.) 

Mtbigk,  J.: 

I  concur  in  the  judgment  upon  the  ground  that  the  Court 
erred  in  sustaining  the  objection  to  the  testimony  offered,  and 
upon  the  ground  that  plaintiff  is  entitled  to  relief  by  reason 
of  her  separate  property  being  used  as  alleged.  From  the 
other  views  expressed  in  the  foregoing  opinion  I  dissent  I 
do  not  think  that  a  husband  has  the  right  to  give  away  com- 
mon property  to  the  injury  of  or  in  fraud  of  the  wife,  nor  do 
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I  think  that  she  miiat  wait  until  the  oommunity  is  dissolved 
before  attempting  to  redress  the  wrong.  His  ri^t  to  manage 
and  dispose  of  the  commnnitj  property  mnst  be  exercised  in 
endeavors  to  preserve  or  use  it  for  their  common  benefit^  not 
to  give  it  away. 


[Vo.  S^OSa^lB  Bank.] 


KEOLAMATION  DISTRICT  NO.  3  v.  JOHN  A.  KEN- 
NEDY m  AL. 

SwAXP  LuiD  ^  Rbclaiiatioii  Distbict -»  Asbsssmkit  —  OoxanncnoH  or 
>  Statuts. —  In  an  action  to  enforce  an  alleged  assenment  for  reclamation 
purposes  made  under  and  pursuant  to  the  provisions  of  the  Political  Code 
In  which  it  Speared  that  the  plaintiff  was  not  originally  formed  under 
the  proTisIons  of  that  code  nor  reorganised  thereunder  hy  Tirtote  of  I  S478 
of  the  Political  Code: 
Beld,  that  the  provisions  of  the  code  had  no  application  to  the  plaintiff,  and 
the  assessment  based  upon  them  was  unauthorised,  and  void. 

Appeal  from  a  judgment  for  the  plaintiff  and  an  order  de- 
nying a  new  trial  in  the  Sixth  District  Court,  County  of 
Sacramento.    Keabdon,  J. 

Haymond  &  Alien,  and  J.  H.  McKune,  for  Appellant 

George  A.  Blanchard,  A.  C.  Freeman,  and  Q.  W.  Gordon, 
for  Bespondent. 

The  Coubt: 

We  are  satisfied  with  the  views  expressed  when  this  case 
was  before  Department  One  of  this  Court  For  the  reason 
then  stated  the  judgment  and  order  are  reversed  and  the 
cause  remanded. 

The  following  is  the  opinion  rendered  in  Department  One: 

Boss,  J.; 

Section  8446  et  seq.  of  the  Political  Code  provide  for  the 
formation,  by  petition,  etc.,  of  reclamation  districts.  Section 
3452  provides:  "After  the  approval  of  the  petition,  the  peti- 
tioners, or  a  majority  of  them,  may  make  by-laws  for  the 

Jk  Di&t  Wo.  m  T.  Hoggim^  M  CSaL  SOS,  200. 
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managGment  of  the  district^  and  must  elect  three  penons  own- 
ing land  in  die  district,  to  act  as  a  Board  of  Trustees  thereof/' 
etc 

Section  8548.  ''  The  by-laws  thus  adopted  must  be  signed 
by  die  holders  of  certificates  of  purchase  or  patents  represent- 
ing at  least  one-half  of  the  land  so  to  be  reclaimed  or  benefited 
and  be  recorded  by  the  Connly  Becorder  in  the  same  book  and 
Immediately  following  the  petition.'' 

Section  3454.  ''  The  Board  thus  farmed  has  power  to  elect 
one  of  their  numbers  President  thereof ,  and  to  employ  engineers 
to  survey,  plan,  locate,  and  estimate  the  cost  of  the  work  neces- 
sary for  reclamation,"  etc 

Section  3455.  ^^  The  Board  of  Trustees  must  report  to  the 
Board  of  Supervisors  of  the  County,  or  if  the  district  is  in 
more  than  one  County,  then  to  the  Board  of  Supervisors  in 
each  County  in  which  the  district  is  situated,  the  plans  of  the 
work  and  estimates  of  the  cost,  together  with  estimates  of  the 
incidental  expenses  of  superintendence,  repairs,"  etc 

Section  3546.  ^'  The  Board  hy  whidh  the  district  was  formed 
must  appoint  three  Commissioners,  disinterested  persons,  resi- 
dents of  the  County  in  which  the  district  or  some  part  thereof 
is  situated,  who  must  view  and  assess  upon  the  lands  situated 
within  the  district  a  charge  proportionate  to  the  whole  expense 
and  to  the  benefits  which  will  result  from  such  works," 
etc 

Section  3459.  ^^  If  the  original  assessment  is  insufScient  to 
provide  for  the  complete  reclamation  of  the  lands  of  the  dis- 
trict, or  if  further  assessments  are  from  time  to  time  required 
to  provide  for  the  protection,  maintenance,  and  repair  of  the 
reclamation  works,  the  Trustees  must  present  to  the  Board  of 
Supervisors  hy  which  the  district  was  formed,  a  statement  of 
the  work  done,  or  to  be  done,  and  its  estimated  cost,  and  the 
Board  must  make  an  order  directing  the  Commissioners  who 
make  the  original  assessment,  or  other  Commissioners,  to  be 
named  in  such  order,  to  assess  the  amount  of  such  estimated 
cost  as  a  charge  upon  the  lands  within  the  district,  which 
assessment  must  be  made  and  collected  in  the  same  manner 
as  the  original  assessment."  Other  provisions  of  the  Code 
follow,  in  which  ia  declared  the  mode  of  making  the 
ment,  ete» 
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By  Section  8478  it  is  provided  that  "  Districts  formed  under 
laws  in  force  prior  to  May  28th,  1868,  may  reorganize  nndei 
the  provisions  of  this  chapter,"  to  wit:  Chapter  i,  title  viii  of 
the  Political  Code. 

The  present  action  was  brought  to  enforce  an  alleged  assess- 
ment for  reclamation  purposes,  made  under  and  pursuant  to 
the  provisions  of  the  Political  Code.  But  the  plaintiff  was  not 
originally  formed  under  the  provisions  of  that  Code^ 
nor  was  it  reorganized  thereunder  by  virtue  of  §  3478,  supra. 
The  provisions  of  the  code  having  no  application  to 
the  plaintiff,  the  assessment  based  upon  them  was  unauthorized 
and  void. 

Judgment  and  order  reversed  and  cause  remanded. 

MoKiNisTBT,  J.,  and  Mobeison,  0.  J.,  ooncuned. 


(No.  7,489.—  Department  One] 

F.  W.  FRA.TT  V.  W.  F.  WHITTIER  «t  ix. 

ViZTUBBS  —  DaFUfiTioN  —  CoNSTBUCTiON  ov  Dbbd — HoTBU. —  The  plaintiff 
contracted  to  eell  the  lot,  on  which  was  situated  the  **  Orleans  Hotel/*  In 
Sacramento,  "and  the  appurtenances  and  Improvements  thereunto  be- 
longing"—  the  contract  providing  that  the  plaintiff  might  "remove  from 
the  upper  floors  of  said  property  his  furniture,  pictures,  and  carpets,  but 
that  none  of  the  permanent  fixtures  or  appurtenances  to  said  property  shall 
be  removed;"  and  afterwards  the  plaintiff,  by  deed,  conveyed  the  lot  to 
defendant*  "and  the  appurtenances  and  improvements  thereunto  be- 
longing "  —  the  deed  reciting  that  it  was  made  In  pursuance  of  the  agree- 
ment, and  "subject  to  the  terms,  conditions,  and  reservations  in  said 
agreement  contained  and  expressed."  At  the  time  of  the  agreement  and 
conveyance,  there  was  attached  to  the  building  certain  gas  fixtures,  con- 
sisting of  chandeliers,  globes,  brackets,  burners,  pendants,  etc.,  the  kitchen 
range  with  the  boiler  attached,  a  patent  water-filter,  tanks,  and  mosquito- 
screens.    Held,  that  these  passed  by  the  deed. 

I04 — Id. —  Id. —  As  between  vendor  and  vendee,  the  rule  for  determining  what 
is  a  fixture  is  always  construed  strongly  against  the  seller;  and  whatever 
Is  essential  for  the  purposes  for  which  the  building  Is  used,  will  be  eon- 
sldered  as  a  fixture,  although  the  connection  between  them  may  be  snch 
that  it  may  be  severed  without  physical  or  lasting  Injury  to  either.  In 
fact,  whatever  the  vendor  has  annexed  to  a  building  for  the  more  convenient 
use  and  improvement  of  the  premises,  passes  by  his  deed. 

fA.— Id. —  Id. —  Parties  themselves  may  by  express  agreement  fix  upon  chat- 
tels annexed  to  realty,  whatever  character  they  may  have  agreed  upon; 
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and  held,  that  tb«  reseryatioii  in  the  deed  in  tbli  eaie  fixed  npon  all  the 
chattels  which  the  plaintiff  had  annexed  to  the  hotel,  and  which  were 
necessary  to  his  nse  and  aJoTment,  the  character  of  appurtenances  and 
Improyements  to  the  hoteL 

Appeai.  from  a  judgment  for  the  defendants  and  an  order 
denying  a  new  trial  in  the  Superior  Court,  Sacramento  County. 

DSNSON,  J. 

T.  B.  McFarland  and  Henry  Edgerton,  for  Appellant. 

It  seems  entirely  clear  that  gas  fixtures  are  personal  prop- 
erty, and  not  y-vrt  of  the  realty.  The  leading  cases  on  the 
subject  are:  Vaughen  ▼•  Haldeman,  38  Fa.  St.  522^  and 
Rogers  v.  Crow,  40  Ma  91.  These  cases  are  approved  by 
numerous  later  authorities,  and  their  doctrine  is  incorporated 
into  the  text  of  Ewell  on  Fixtures  and  Tyler  on  Fixtures. 
(Ewell  on  Fixt  299;  Tyler  on  Fixtures;  Jarechi  v.  Philhar- 
monic Society,  79  id.  403 ;  Shaw  v.  Leuche,  1  Daly,  487.) 

Freeman  d  Bates,  for  Bespondent 

The  terms  improvements  and  appurtenances  are  both  more 
comprehensive  than  the  term  fixtures,  and  clearly  embrace  all 
the  property.  (Pickerell  v.  Carson,  8  Iowa,  544;  French  v. 
The  Mayor,  16  How.  P.  220;  29  Barb.  363;  Hasty  v.  Wheeler, 
12  Me.  434;  M^rrett  ▼.  Judd,  14  CaL  59.) 

MoKxx,  J.: 

This  is  an  action  to  recover  certain  gas  fixtures,  consisting 
of  chandeliers,  globes,  brackets,  burners,  pendants,  etc.,  a  kitchen 
range  with  boiler  attadied,  a  patent  water-filter,  tanks,  and 
mosquito-screens.  The  property  was  attached  to  a  building 
known  as  the  '^  Orleans  Hotel,"  situate  on  a  lot  of  land  front- 
ing on  Second  Street,  in  the  city  of  Sacramento. 

As  owner  of  the  hotel,  the  plaintiff,  on  October  15,  1879, 
contracted  in  writing  to  sell  the  same  to  the  defendant,  by  the 
following  description,  viz.: 

**  Lot  Number  6  in  the  square  between  J  and  E  and  Front 
and  Second  streets,  in  the  city  of  Sacramento,  and  the  appur- 
tenances and  improvements  thereunto  belonging."  The  sale 
was  made  for  twenty-eight  thousand  dollars,  gold  coin,  pay- 
able after  an  examination  and  approval  of  the  title,  upon  re- 
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<5eiving  from  the  plaintiff  possession  of  the  property  and  of  a 
deed  of  grant  of  the  same,  on  or  before  the  Ist  day  of  No- 
vember, 1879,  reserving  to  the  plaintiff,  among  other  things, 
the  right  within  ten  days  after  delivery  of  possession,  to  re- 
move from  the  upper  rooms  of  the  hotel  his  "  furniture,  car- 
pets, and  pictures,  but  none  of  the  permanent  fixtures  or 
appurtenances  to  said  property  shall  be  removed."  On  the 
25th  of  October,  the  defendants,  having  satisfied  themselves 
about  the  plaintiff's  title,  paid  the  full  amoimt  of  the  purchase 
money  and  received  from  the  plaintiff  possession  and  a  deed 
of  grant  of  the  property.  The  deed  described  the  property 
the  same  way  that  it  had  been  described  in  the  contract  of 
sale,  and  it  alsp  contained  the  recital  that  the  deed  had  been 
made  in  pursuance  of  the  contract  of  sale  and  subject  to  the 
terms,  conditions,  and  reservations  therein  contained. 

Within  ten  days  after  the  delivery  of  possession  plaintiff 
demanded  of  the  defendants  the  privilege  of  removing  the 
articles  in  controversy  from  the  hotel,  which  being  refused, 
this  action  was  instituted,  and  the  question  arises  whether  the 
articles  are  personalty,  or  fixtures  which  passed  as  appurte- 
nances of  the  realty  by  the  deed  of  grant. 

If  the  question  arose  out  of  the  deed  alone,  it  might  not 
be  difiicult  of  solution,  for  the  weight  of  authority  seems  to 
be  in  favor  of  the  proposition  that  they  are  to  be  regarded  as 
movable  property,  capable  of  being  severed  from  the  build- 
ing; yet  the  authorities  upon  the  subject  are  conflicting.  In 
McKeage  v.  Hanover  Fire  Insurance  Company,  81  N.  Y.  88, 
the  Supreme  Court  of -New  York  held  that  gas-pipes  which 
run  through  the  walls  and  under  the  floors  of  a  house  are 
permanent  parts  of  the  building;  but  fixtures  attached  to 
such  pipes,  where  they  are  simply  screwed  on  projections  of 
the  pipes  from  the  walls,  which  can  be  detached  by  unscrew- 
ing them,  are  not  appurtenances,  and  so  do  not  pass  by  deed 
or  under  a  mortgage  of  the  premises,  and  the  mere  declara- 
tion of  the  owner  that  he  intends  that  such  articles  shall  go 
with  the  house  does  not  make  them  realty. 

In  Outhrie  v.  Jones,  108  Mass.  198,  it  was  held  that,  as 
between  landlord  and  tenant,  gas  fixtures,  though  fastened  to 
the  walls,  were  not  annexed  to  the  realty  so  aa  to  become  part 
of  it    They  are,  says  the  CTourt,  in  their  naturoi  articles  of 
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furniture,  and  the  fact  that  they  were  fastened  to  the  walls 
for  safety  or  convenience,  does  not  deprive  them  of  their  char- 
acter as  personal  chattels  and  make  them  a  part  of  the  realty^ 

In  Vaughen  v.  Haldeman,  83  Pa.  St  623,  the  Court  says; 
^' Lamps,  chandeliers,  candlesticks,  candelabra,  screens,  and 
the  various  contrivances  for  lighting  houses  by  means  of  can- 
dles, oil,  or  other  fluids,  have  never  been  considered  as  fixtures 
and  as  forming  a  part  of  the  freehold.  There  is  no  trace  of  a 
contrary  doctrine  in  the  English  decisions,  nor  does  it  appear 
that  the  ordinary  apparatus  for  lighting  has  ever  been  classed 
among  fixtures,'*  In  Jarechi  v.  Philharmonic  Society,  79  Pa. 
St.  403,  S.  C,  21  American  Reports,  78,  the  case  of  Vaughen 
V.  Haideman  was  reviewed  and  approved.  Says  Sharswood, 
J. :  ^*  Houses  are  considered  as  finished  by  the  builders  when 
the  gas  fittings  are  completed.  The  fixutres  are  put  up  in 
more  or  less  expensive  style,  according  to  the  tastes  and  means 
of  the  persons  who  mean  to  occupy  them,  whether  as  tenants 
or  owners.  If  the  tenant  puts  them  in,  it  is  not  denied  that, 
as  between  him  and  the  landlord,  they  are  his,  and  he  may 
remove  them,  or  they  may  be  sold  as  personal  property,  on 
an  execution  by  the  Sheriff.  No  doubt  the  owner,  if  they  be- 
long to  him,  often  sells  them  with  the  house.  They  add  more 
to  the  value  of  the  house  than  they  would  be  worth  if  re- 
moved. But  if  there  is  no  agreement  to  sell  the  house  as  it 
is  —  fixtures  and  all  —  the  purchaser  is  not  entitled  to  them. 
We  see,  then,  no  reason  for  departing  from  the  judgment  in 
Vaughen  v.  Haldeman/*  To  the  same  effect  are  Shaw  v. 
Leuche,  1  Daly,  487 ;  Montague  v.  Dent,  10  Rich.  138 ;  Rogers 
V.  Crow,  40  Mo.  91 ;  Lawrence  v.  Kemp,  1  Duer,  363 ;  Towne 
V.  Fishe,  127  Mass.  125. 

On  the  other  hand,  it  has  been  held  by  the  Supreme  Court 
of  Kentucky,  in  the  case  of  Johnson  v.  Wisemmh,  4  Mete.  (Ky.) 
357,  that  where  a  vendee  of  a  house,  in  possession,  purchased 
and  put  into  it  gas  fixtures,  chandeliers,  etc,  which  were  affixed 
by  means  of  screws,  to  iron  pipes  let  into  the  walls  of  the 
house  for  the  purpose  of  conducting  gas  to  the  burners,  such 
chandeliers,  etc,  became  fixtures  which  passed  by  a  deed  of 
the  realty,  in  the  absence  of  any  express  provision  to  the 
contrary,  although  they  may  be  removable  without  injury 
▼©u  Lvni — t 
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to  the  wallB  or  the  ceiling  of  the  house,  or  to  the  pipes  to 
ivhich  they  are  attached.  The  same  doctrine  was  enunciated 
in  Smith  v.  Commonwealth,  14  Bush,  31,  as  one  about  which 
there  was  no  question.  Whatever,  indeod,  is  accessory  to  a 
building,  for  the  more  convenient  use  and  improvement  of 
the  building,  is  considered  to  pass  by  a  deed  of  the  premises. 
Thus,  articles  placed  in  a  mill  by  the  owner,  to  carry  out  the 
obvious  purpose  for  which  it  was  erected,  are  generally  part  of 
the  realty,  notwithstanding  the  fact  that  they  could  be  removed 
and  used  elsewhere.  (Parsons  v.  Copeland,  88  Maine,  587.) 
In  a  building  erected  as  a  factory,  the  steam  works  relied  on  to 
furnish  the  motive  power,  and  the  works  to  be  driven  by  it, 
are  essential  parts  of  the  factory,  adapted  to  be  used  willi  it, 
and  would  pass  by  a  conveyance  of  the  real  estate.  (Winslow 
V.  MercharUs'  Ins.  Co.,  4  Mete.  306.)  Apparatus  for  the  manu- 
facture of  gas  are  fixtures.  (Hays  v.  Doane,  8  Stock.  84.) 
Gas-burners  are  of  the  same  character.  They  are  in  no  sense 
furniture,  but  are  mere  accessories  to  the  building.  (Keeler 
V.  Eeeler,  31  N.  J.  Eq.  191.) 

What  is  accessory  to  real  estate,  is,  according  to  the  rule  of 
the  common  law,  part  of  it,  and  passes  with  it  by  alienation. 
That  rule  has  been  in  the  growth  of  the  law,  greatly  modified 
as  between  landlord  and  tenant,  for  the  encouragement  of  trade, 
manufacture,  agriculture,  and  domestic  convenience;  and 
Courts  recognize  and  enforce  the  right  of  removal  by  a  tenant, 
of  chattels  annexed  to  the  freehold  for  such  purposes.  But 
the  rule  which  is  applicable  to  persons  in  that  relation  does 
not  apply  as  between  heir  and  executor,  vendor  and  vendee. 
As  between  the  latter  the  rule  of  the  common  law  is  still 
applicable,  except  so  far  as  it  may  be  modified  by  statutory 
regulations  upon  the  subject.  So  that  chattels  attached  to  the 
freehold  by  the  owner,  and  contributing  to  its  value  and  enjoy- 
ment, pass  by  the  grant  of  the  freehold,  if  the  grantor  had 
power  to  convey.  (TourteUot  v.  Phelps,  4  Gray,  878.)  And 
after  conveyance  they  can  not  be  severed  by  the  vendor  or  any 
one  else  than  the  owner. 

As  between  vendor  and  vendee,  therefore,  the  rule  for  de- 
termining what  is  a  fixture  is  always  construed  strongly 
against  the  seller.  Many  things  pass  by  a  deed  of  a  house, 
being  put  there  by  the  owner  and  seller,  which  a  tenant  who 
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had  put  them  there  mi^t  have  removed,  and  they  will  be 
regarded  as  fixtures,  which  pass  to  the  vendee,  although  an- 
nexed and  used  for  purposes  of  trade,  manufacture,  or  for 
ornament  or  domestic  use.  Thus,  potash-kettles  appertaining 
to  a  building  for  manufacturing  ashes  {Miller  v.  Plumhj  6 
Cowen,  665 ;  S.  0.,  16  Am.  Dec.  456) ;  a  cotton-gin  fixed  in 
its  place  (Bratton  v.  Clausen,  2  Strob.  478)  ;  a  steam-engine  to 
drive  a  bark-mill  (Oves  v.  Ogleehy,  7  Watts,  106) ;  kettles  set 
in  brick  in  dyeing  and  print  works  (Dispatch  Line  v.  Bellaney 
Man.  Co.,  12  N.  H.  207) ;  iron  stoves  fixed  to  the  brick- 
work of  chimneys  (Ooddard  v.  Chase,  7  Mass.  432) ;  wains- 
cotwork,  fixed  and  dormant  tables,  engines  and  boilers  used  in 
a  flour-mill  and  attached  to  it  {Bands  v.  Pfeijfer,  10  Cal.  259)  ; 
a  steam-engine  and  boiler  fastened  to  a  frame  of  timber  and 
bedded  in  a  quartas  ledge  and  used  for  the  purpose  of  working 
the  ledge  {Metritt  v.  Judd  14  CaL  59) ;  a  conduit  or  water- 
pipe  to  conduct  water  to  a  house  {Philbrick  v.  Ewing,  97  Mass. 
134) ;  hop-poles  in  use  on  a  hop^  farm  {Bishop  v.  Bishop,  11 
K.  Y.  123)  ;  statues  erected  for  ornament,  through  only  kept  in 
place  by  their  own  weight  {SnedeJcer  v.  Warring,  12  N.  Y. 
170).  In  fact,  whatever  the  vendor  has  annexed  to  a  build- 
ing for  the  more  convenient  use  and  improvement  of  the  prem- 
ises passes  by  his  deed.  The  true  rule  deduced  from  all  the  au- 
thorities, says  the  Supreme  Court  of  yi^;inia,  seems  to  be  this, 
that  when  the  machinery  is  permanent  in  its  character  and 
essential  to  the  purpose  for  which  the  building  is  occupied,  it 
must  be  regarded  as  realty,  and  passes  with  the  building;  and 
that  whatever  is  essential  for  the  purposes  for  which  the  build- 
ing is  used,  will  be  considered  as  a  fixture,  althou^  the  conneo- 
tion  between  them  may  be  such  that  it  may  be  severed  without 
physical  or  lasting  injury  to  either.  {Qreen  v.  PhiUips,  26 
Qratt  762 ;  Shelton  v.  Fichlin,  82  Id.  786.) 

Judged  by  these  roles,  it  would  seem  as  if  there  was  no 
room  for  doubt  as  to  the  character  of  the  articles  in  contro- 
versy* Taking  into  consideration  their  nature,  the  circum- 
stances under  which  they  were  placed  in  the  building,  the  mode 
of  their  connection  with  it,  and  the  relation  which  they  bear 
to  its  use  and  enjoyment,  they  must  be  regarded  as  essential 
for  the  purposes  for  which  the  building  was  used.  The 
plaintiff   himself,    by   his    testimony,  shows  that  the  globes 


Digitized  by  VjOOQIC 


182  Vbatt  v.  Whittieb.  [May,  1881. 

were  lettered  "  Orleans  Hotel,"  and  that  they,  with  the  chan- 
deliers, etc,  were  necessary  for  furnishing  light  to  the  build- 
ing; that  the  range  rested  on  a  foundation  of  brick,  and  that 
it  and  its  attachments  were  annexed  to  the  building  by  pipes, 
which  connected  them  with  the  tanks  and  filters  on  the  roof 
of  the  building,  and  by  a  waste-pipe  which  ran  through  the 
wall  of  the  building  and  connected  with  a  sewer  in  an  alley 
outside,  and  that  the  range  and  its  attachments  were  neces- 
sary for  cooking;  that  the  tanks  and  filters  were  attached  to 
the  building  by  a  system  of  pipes  which  connected  them  with 
the  main,  or  pipes  of  the  City  Water  Company,  and  with 
various  parts  of  the  hotel,  and  were  necessary  to  supply  the 
hotel  with  clear  water;  that  the  mosquito-transoms  and 
window-screens  were  fitted  to  the  windows  and  transoms  of  the 
hotel  —  each  window  and  transom-frame  being  fitted  to 
its  particular  window,  and  shoved  up  and  down  in  it  on 
grooves,  and  all  of  them  were  as  necessary  to  the  hotel  as  its 
windows,  its  blinds  and  shutters.  All  of  the  articles  were, 
therefore,  essential  to  the  use  and  enjoyment  of  the  hotel;  in 
fact,  as  the  plaintiff  testified,  "  it  would  not  have  been  a  hotel 
without  them."  They  were,  therefore,  fixtures  which  passed 
by  the  deed  of  grant  to  the  defendants,  unless  they  were  speci- 
ally reserved  by  the  deed.  But  the  deed  reserved  none  of  the 
articles.  It  was  made,  according  to  its  recitals,  in 
pursuance  of  the  agreement  of  the  15th  of  October,  and  subject 
to  the  terms,  conditions,  and  reservations  therein  contained  and 


As  already  stated,  the  agreement  reserved  only  the  furniture, 
pictures,  and  carpets  of  the  upper  rooms  of  the  build- 
ing, and  none  of  the  ''  permanent  fixtures  or  appurtenances  to 
the  property."  In  the  absence  from  the  deed  of  any 
special  reservation  of  the  articles,  it  must  be  presumed  that 
the  parties,  by  their  agreement,  considered  them  as  permanent 
fixtures  and  appurtenances  of  the  hotel,  which  were  to  pass 
by  the  deed ;  it  is  a  well-settled  rule  of  law  that  parties  them- 
selves may,  by  express  agreement,  fix  upon  chattels 
annexed  to  realty  whatever  character  they  may  have  agreed 
upon.  Property  which  the  law  regards  as  fixtures  may  be  by 
them  oonaidered  as  personalty,  and  that  which  is  considered 
in  law  as  personalty  they  may  regard  as  a  fixture.     What- 
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ever  may  be  their  agreement^  Courts  will  enforce  it  (Smith 
V.  Waggoner,  50  Wise,  165;  Hunt  v.  Bay  State  Iron  Co.,  97 
Mass.  279 ;  Ford  v.  Cobb,  20  N.  Y.  844 ;  Tiift  v.  Horton,  53  id. 
.377;  Ford  v.  WiUiams,  24  N.  Y.  359 ;  Smith  v.  Benson,  1  Hill, 
176;  JfcfwisrA  v.  Whitwell,  52  K  Y.  146.) 

So  that  the  plaintiff,  when  he  contracted  to  sell  the  hotel 
property  with  its  appurtenances  and  improvements,  reserving 
from  the  sale  only  the  carpets,  furniture,  and  pictures  of  the 
upper  rooms  of  the  building,  fixed  upon  all  the  chattels  which 
he  had  annexed  to  the  hotel,  and  which  were  necessary  to  its 
use  and  enjoyment,  the  character  of  appurtenances  and  im- 
provements of  the  hotel.  None  of  them  by  an}  possibility 
of  construction  could  fall  within  the  reservation  of  "  furniture, 
carpets,  or  fixtures  in  the  upper  rooms  of  the  hotel." 

The  plaintiff  therefore,  sold  the  articles  in  question  as  fix- 
tures with  the  hotel,  and  as  such  they  passed  by  his  subse- 
quent deed  of  the  premises  to  the  defendants. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MoEinstkt,  J.,  concurred  in  the  judgment 


(No.  7,780.—  In  Bank.] 

NANCY  MILLER  v.  A.  HEILBRON. 

Tazatiok  ov  National  Bank  Shakes  —  Constitutional  I^w  —  Submission 
oir  CoNTAOVBRST  WITHOUT  ACTION. —  Tbe  plaintiff  was  owner  of  certain 
sliares  of  capital  stock  of  a  National  Bank  upon  which  a  tax  for  the  year 
1S80  bad  been  assessed,  and  an  agreed  case  was  submitted  in  tbe  lower 
Court  by  her  and  tbe  defendant,  who  was  Tax  Collector  (under  i  1138,  Code 
Cly.  Proc),  In  which  tbe  qaestion  in  effect  was  whether  the  assessment 
was  valid. 
Beld:  The  provision  of  |  3640  of  the  Political  Code,  as  amended  March  22d, 
1880  (under  which  the  assessment  was  made),  so  far  as  It  applied  to  Na- 
tional Banks,  irtM  in  violation  of  the  restriction  imposed  by  |  6219  of  the 
Revised  Statutes  of  the  United  States,  forbidding  the  taxation  of  such 
shares  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in 
the  hands  of  Individual  citizens  of  the  State ;  and  the  assessment  was  there 
fore  void. 

Appsai.  from  a  judgment  for  the  plaintiff  in  the  Superior 
Oonrty  County  of  Sacramenta 
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A.  L.  Hart,  Attomey-Generaly  0.  L.  Jardtm  and  H.  L.  Buck- 
ley, for  Appellant 

Oeo.  Cadwalader,  for  Beepondent 

MoEursTBY,  J.: 

This  oontroversy  was  submitted  upon  the  following  agreed 
statement: 

''WheresBy  doubts  exist  as  to  the  ri^ta  of  said  defendant 
to  collect  the  State^  county,  and  debris  taxes  upon  shares  of 
stock  in  the  National  Gold  Bank  of  D.  O.  Mills  &  Oo.,  oom» 
therefore,  Nancy  Miller,  who  is  the  owner  and  holder  of  four 
hundred  and  forty-seven  shares  of  the  capital  stock  of  said 
bank,  and  said  A.  Heilbron,  who  is  the  Tax  Collector  of  said 
county,  in  which  said  bank  is  located,  and  agree  npoa  the 
facts  herein  stated,  and  submitted  them  to  the  Oourty  that  the 
rights  and  duties  of  the  parties  hereto  may  be  judicially  de- 
termined 

''  1.  The  National  Gold  Bank  of  D.  O.  Mills  &  Co.  is  a 
banking  corporation,  created  pursuant  to  the  laws  of  the 
United  States,  in  relation  to  the  creation  and  organization  of 
National  Banks,  with  a  capital  stock  of  three  himdred  thou- 
sand dollars,  divided  into  three  thousand  shares  of  one  hun- 
dred dollars  each. 

'^2.  Jos.  W.  Houston,  the  Assessor  of  said  coimty  for  the 
year  1880,  assessed  said  bank,  upon  its  real  estate  only,  at 
the  full  cash  value  of  such  real  estate,  said  bamc  claiming 
that  its  other  property  was  not  subject  to  taxation,  under 
State  authority, 

^^  8.  For  the  same  year,  said  Assessor  assessed  the  aforesaid 
four  hundred  and  forty-seven  shares  of  Nancy  Miller  in  man- 
ner following  to  wit:  He  first  ascertained  the  aggregate  mar- 
ket value  of  the  whole  three  thousand  shares  of  said  bank, 
and  deducted  from  such  aggregate  value  the  value  of  all 
property  assessed  to  said  bank,  to  wit:  The  aforesaid  amount 
at  which  he  had  assessed  the  real  estate  of  said  bank.  The 
remainder,  after  such  deduction,  was  then  divided  by  the 
aforesaid  total  number  of  the  shares  of  said  bank,  and  thus 
the  pro  rata  value  of  each  ahare  was  ascertained,  after  such 
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deduction  as  aforesaid.  The  plaintiff,  Miller^  was  then  as- 
aeaaed  for  all  her  said  shaieB  at  Bach  pro  rata  yalna 

^  4.  For  the  same  year,  said  Assessor  assessed  all  the  several 
banking  corporations,  and  other  corporations  located  in  said 
<!onnt7  and  organized  under  the  laws  of  California,  npon  all 
their  real  and  personal  estate,  at  the  full  cash  value  of  said 
property. 

''  5.  For  the  same  year,  said  Assessor  assessed  the  shares  of 
shareholders  of  said  State  banks  and  State  corporations  in 
the  same  manner  as  he  assessed  the  said  shares  of  said  plain- 
tiff Miller,  except  that  in  making  the  deduction  mentioned,  he 
deducted  the  value  of  all  property  assessed  to  said  banks, 
being  the  whole  amount  of  both  real  and  personal  estate, 
which  had  been  assessed  to  said  State  banks  and  State  cor^ 
porations. 

'^  6.  That  the  rate  of  the  aforesaid  taxes,  for  the  year  1880, 
in  said  county,  was  one  dollar  and  thirty-five  cents  on  each 
one  hundred  dollars  worth  of  property.  That  said  Miller  was 
assessed  in  the  same  year,  for  real  estate  in  said  county,  at 
the  sum  of  ten  thousand  dollars,  and  on  miscellaneous  per- 
sonal property,  other  than  said  bank  shares,  the  sum  of  one 
thousand  dollars.  The  tax  on  said  miscellaneous  personal 
property  was  thirteen  dollars  and  fifty  cents,  and  on  said  real 
estate  was  one  hundred  and  thirty-five  dollars.  The  tax 
on  said  bank  shares  was  five  hundred  and  twenty-five  dollars 
and  one  cent  On  the  23d  day  of  December,  1880,  plaintiff 
tendered  to  said  Tax  Collector  the  sum  of  one  hundred  and 
forty-eight  dollars  and  fifty  cents,  as  payment  of  said  taxes 
on  said  real  estate  and  said  miscellaneous  personal  properly, 
which  tender  said  Tax  Collector  refused,  unless  the  plaintiff 
should  also  pay  the  taxes  aforesaid,  levied  on  said  four  hun- 
dred and  forty-seven  shares  of  stock.  Plaintiff  has  not  since 
paid  or  offered  to  pay  said  tax  on  said  shares  of  stock. 

''The  matter  in  controversy  is  this:  Plaintiff  claims  that 
said  tax  upon  her  said  shares  of  stock  is  contrary  to  law,  and 
is,  therefore,  illegal  and  void;  and  defendant  claims  that  the 
same  is  lawful,  and,  therefore,  good  and  valid.  There  is  no 
controversy  between  them  in  relation  to  the  validity  of  the 
aforesaid  tax  upon  the  real  estate  and  miscellaneous  personal 
estate  of  plaintiff,  the  purpose  of  this  agreement  being  to  ob> 
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tain  a  decision  aa  to  the  validity  of  the  said  tax  upon  aaid 
ITational  Bank  shares. 

"  7.  That  in  every  instance  (during  said  year  1880)  of  the 
assessment  of  banks  doing  business  in  the  County  of  Sacra- 
mentOy  and  organized  under  the  laws  of  the  State  of  Califor- 
nia, the  value  of  the  property  assessed  thereto  was  found  to 
be  equal  to  the  value  of  the  capital  stock  of  such  bank,  and 
hence  no  assessment  was  made  against  said  shares  of  capital 
stock,  or  for  the  value  of  the  shares  therein  held  by  the  share* 
holders. 

'^  8.  The  foregoing  stipulation  is  made  subject  to  the  follow* 
ing  objections  and  exceptions: 

^*  L  Plaintiff  objects  to  the  following  language  in  subdivision 
two  of  said  stipulation,  to  wit:  '  Said  bank  claiming  that 
its  other  property  was  not  subject  to  taxation  under  State 
authority,'  on  the  grounds  of  irrelevancy  and  immateriality. 

'^  IL  Defendant  objects  to  the  fourth,  fifth,  and  seventh  sub* 
divisions  of  said  stipulation  upon  the  grounds: 

^' First  That  the  facts  iJierein  stated  are  irrelevant  and 
immateriaL 

''  Second.  That  it  is  not  competent  to  attack  the  determi* 
nation  of  the  Assessor  as  to  the  assessable  value  of  said  shares- 
of  stock  in  this  action,  or  otherwise  than  by  an  appeal  to  the 
Board  of  Equalization. 

'^Wherefore  the  parties  hereto  respectfully  pray  that  tho 
controversy  may  be  judicially  determined,  and  diat  the  Court 
render  such  judgment  and  grant  such  relief  in  the  premises 
as  is  lawful  and  proper/' 

It  is  conceded  that  the  power  to  levy  a  tax  upon  the  shares 
of  the  National  Bank  owned  by  plaintiff  is  derived  from  a 
section  of  an  act  of  Congress  which  reads: 

^'  Nothing  herein  shall  prevent  all  the  shares  in  any  associa- 
tion from  being  included  in  the  valuation  of  the  personal 
property  of  the  owner  or  holder  of  sudi  shares,  in  assessing 
taxes  imposed  by  authority  of  the  State  within  which  the 
association  is  located;  but  the  Legislature  of  each  State  may 
determine  and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  national  banking  associations  located  within  the 
State,  subject  only  to  the  two  restrictions,  that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
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-capital  in  the  hands  of  individual  citizens  of  such  State,  and 
that  the  shares  of  any  national  banking  association  owned  by 
non-residents  of  any  State  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  not  elsewhere.  Nothing  herein 
■shall  be  construed  to  exempt  the  real  property  of  associations 
for  either  State,  county,  or  municipal  taxes,  to  the  same 
-extent,  according  to  its  value,  as  other  real  property  is  taxed." 
(Eev.  Stats.  U.  S.  §  5219,  p.  1016.) 

In  People  v.  Weaver,  100  TJ.  S.  648,  the  words  "other 
moneyed  capital"  were  construed  to  mean  money  capital  in- 
Tested  otherwise  than  in  National  Banks. 

Secftion  1  of  article  xiii  of  the  State  Constitution  pro- 
^des: 

"  All  property  in  the  State,  not  exempt  under  the  laws  of 
the  United  States,  shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  provided  by  law.  The  word  *  property ' 
■as  used  in  this  article  and  section,  is  hereby  declared  to  in- 
•dude  moneys,  credit,  bonds,  stocks,  dues,  franchises,  and  all 
-other  matters  and  things,  real,  personal,  and  mixed,  capable 
•of  private  ownership;  provided,  that  growing  crops,  property 
used  exclusively  for  public  schools,  and  such  as  may  belong 
to  the  United  States,  this  State,  or  to  any  county  or  municipal 
•corporation  within  this  State,  shall  be  exempt  from  taxation. 
The  Legislature  may  provide,  except  in  the  case  of  credits 
•secured  by  mortgage  or  trust  deed,  for  a  reduction  from 
-credits  or  debts  due  to  bona  fide  residents  of  this  State." 

The  Legislature  has  enacted:  "In  assessing  solvent  debts 
not  secured  by  mortgage  or  trust  deed,  a  reduction  therefrom 
•shall  be  made  of  debts  due  to  bona  fide  residents  of  this  State." 
(Pol.  Code,  §  8628.) 

Section  3640  of  the  Political  Code  —  as  the  same  stood  when 
plaintiff's  shares  were  assessed — established  the  mode  by  which 
shares  of  the  capital  stock  of  corporations,  associations,  and 
joint-stock  companies  (including  National  Banks)  should  be 
assessed.     That  section  then  read: 

^'  Each  person,  firm,  or  corporation  owning  or  having  in  his 
or  its  possession  any  of  the  shares  of  the  capital  stock  of  any 
•corporation,  association,  or  joint-^tock  company,  shall  be  as- 
sessed therefor.  If  the  corporation,  association,  or  joint-stock 
<9ompany  has  its  principal  place  of  business  in  this  State,  the 
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assessable  value  of  each  share  of  its  stock  shall  be  ascertained 
by  taking  from  the  market  value  of  its  entire  capital  stock 
the  value  of  all  property  assessed  to  it,  and  dividing  the  re- 
mainder by  the  entire  number  of  shares  into  which  its  capital 
stock  is  divided.  The  owner  or  holder  of  capital  stock  in 
corporations,  associations,  and  joint-stock  companies  i^hose 
principal  place  of  business  is  not  within  the  State,  must  be 
individually  assessed  for  such  stock.  Shareholders,  in  the 
statement  required  by  §  8629  of  this  Code,  shall  specify  the 
number  of  shares  of  .stock  held  by  them,  and  the  name  of  the 
corporation.  The  owner  of  shares  of  stock,  to  be  entitled  to 
the  reduction  provided  for  in  this  section,  must  produce  to  the 
Assessor  a  certificate  of  the  assessment  of  the  property  of  the 
corporation,  association,  or  joint-stock  company. '' 

In  People  v.  Weaver,  supra,  the  Supreme  Court  of  the 
United  States  held  that  the  restriction  in  the  act  of  Congress 
—  "  the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital,"  etc — means  something  more  than 
that  there  should  be  no  discrimination  with  respect  to  the  per- 
centage on  any  valuation  which  might  be  made;  but  that  — 
taking  the  assessment,  rate  of  assessment,  and  valuation  to- 
gether —  the  taxation  on  shares  of  National  Banks  should  not 
be  greater  than  on  other  moneyed  capital. 

In  making  his  assessment  of  plaintiff's  shares  in  the  Na- 
tional Bank  the  Assessor  was  obliged  to  pursue  the  mode  pre- 
scribed in  §  3640  of  the  Political  Code,  and  could  not  deduct 
from  their  valuation  debts  due  from  here  to  citizens  of  the 
State. 

"  Credits  "  are  declared  to  be  property  by  the  State  Consti- 
tution. They  are  property  in  which  otiier  "  money  capital " 
is  invested  than  such  as  is  invested  in  National  Bank  shares. 
Yet,  as  we  have  seen,  the  State  law,  enacted  as  permitted  by 
§  1  of  article  xiii  of  the  Constitution,  requires  the  Assessor, 
in  assessing  credits,  to  deduct  therefrom  all  debts  due  by  the 
party  assessed  to  bona  fide  residents  of  the  State. 

Here  is  clearly  a  discrimination  against  the  owner  of  Na- 
tional Bank  shares  and  in  favor  of  the  owner  of  credits.  The 
former  is  assessed  at  a  greater  rate  than  is  the  latter. 

A  section  of  a  statute  of  New  York,  relating  to  taxation, 
provided  that,  if  any  person  should  make  affidavit  that  the 
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value  of  the  real  estate  or  personalty  owned  by  him,  after 
deducting  his  just  debts,  ♦  ♦  ♦  ^jj  j^^^  exceed  a  certain 
sum,  to  be  specified  in  the  affidavit,  it  should  be  the  duty  of 
the  Board  of  Assessors  to  value  such  real  or  personal  property 
at  such  sum  and  no  more* 

Another  statute,  after  declaring  that  no  tax  should  be  as* 
sessed  upon  the  capital  of  any  bank  —  State  or  National  —  but 
that  the  stockholders  should  be  taxed  on  the  value  of  their 
shares  of  stock,  provided,  ^^in  making  such  assessment  there 
shall  be  deducted  from  the  value  of  such  shares  such  sum  as 
is  in  the  same  proportion  to  such  value  as  is  the  assessed 
value  of  the  real  estate  of  the  bank  or  banking  association  in 
which  any  portion  of  their  capital  is  invested,  in  which  said 
shares  are  held,  to  the  whole  amount  of  the  capital  stock  of 
said  bank  or  banking  association.  And  provided  furtlier, 
that  nothing  herein  contained  shall  be  construed  to  exempt 
from  taxation  the  real  estate  held  or  owned  by  any  such  bank 
or  banking  association;  but  the  same  shall  be  subject  to 
State,  county,  municipal,  and  other  taxation  to  the  same  ex- 
tent and  in  the  same  manner  as  other  real  estate  is  taxed." 

A  citizen  and  resident  of  New  York,  who  had  been  as- 
sessed upon  certain  shares  of  a  liTational  Bank,  in  the  manner 
provided  in  the  law  of  that  State,  last  above  referred  to^ 
made  affidavit  in  accordance  with  the  law  first  mentioned. 
He  demanded  of  the  Board  of  Assessors  that  the  valuation  on 
his  shares  should  be  reduced  to  one  dollar  —  the  sum  fixed  by 
his  affidavit  as  the  balance  of  value.  The  Board  of  Assessors 
refused  to  make  the  reduction.  Out  of  these  facts  arose  thu 
action,  People  v.  Weaver,  supra.  The  case  went  to  the  Su- 
preme Court  of  the  United  States.  There,  Mr.  Justice  Miller, 
speaking  for  the  Court,  said :  "  It  can  not  be  disputed  —  it  is 
not  disputed  ♦  ♦  ♦  that  the  effect  of  the  State  law  is  to 
permit  a  citizen  of  New  York,  who  has  money  capital  in- 
vested otherwise  than  in  banks,  to  deduct  from  that  capital 
the  sum  of  all  his  debts,  leaving  the  remainder  alone  subject 
to  taxation,  while  he  whose  money  is  invested  in  shares  of 
bank  stocks  can  make  no  such  deduction.'' 

The  foregoing  language  is  applicable  to  the  case  before  us. 
So  far  as  the  immediate  question  is  concerned,  there  is  but 
one  difference  between  the  law  of  New  York  and  the  law  of 
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this  State  —  a  difference  of  degree.  There  every  person  who 
had  money  invested  in  any  personal  property,  except  in 
shares  of  National  or  State  hanks^  could  have  his  just  debts 
deducted  from  the  assessment  of  such  personal  property; 
here,  he  who  has  his  money  capital  in  ^'  credits/'  obtains  a  de 
duction  to  the  extent  of  his  just  debts  due  residents  of  the 
State.  It  will  be  observed  that  by  the  law  of  New  York  a 
class  of  investments  —  to  wit,  in  shares  of  State  banks  —  was 
subject  to  the  same  taxation  as  shares  in  National  Banks.  But 
the  Supreme  Court  of  the  United  States  held  the  statute  of 
New  York,  which  attempted  to  deprive  the  owner  of  Na- 
tional Bank  shares  of  the  right  of  deduction  accorded  to  the 
owners  of  all  other  personal  property,  except  shares  in  State 
banks,  to  be  invalid,  because  in  excess  of  the  restricted  power 
of  legislation  derived  by  the  State  from  the  section  of  the  act 
of  Congress  hereinbefore  quoted.  In  People  v.  Weaver,  that 
Court  held,  in  effect,  that  by  the  Act  of  Congress  power  to  tax 
was  conferred  on  the  State,  with  the  restriction  that  the  taxa- 
tion shall  not  be  at  a  greater  rate  than  is  assessed  upon  any 
other  moneyed  capital. 

It  would  seem  to  be  unnecessary  to  add  that  the  restriction 
operates  upon  State  legislation,  and  therefore  the  fact 
whether,  in  a  particular  instance,  the  owner  of  National 
Bank  shares  owes  any  diebts  is  immaterial  By  the  law  of 
this  State  he  is  not  permitted  to  deduct  them  if  he  does  owe 
any. 

There  is  another  reason  why  §  3640  of  the  Political  Code 
—  as  the  same  read  when  the  facts  transpired  out  of  which 
this  controversy  arose  —  so  far  as  it  is  applicable  to  the  tax- 
ation of  shares  of  a  National  Bank,  conflicts  with  the  act  of 
Congress.  That  section  provided  for  taxing  his  shares  to  each 
person  owning  any  of  the  shares  of  the  capital  stock  of  any 
corporation,  association,  or  joint-stock  company  —  including 
incorporated  National  Banks.  It  provided,  further,  that  the 
assessable  value  of  each  share  should  be  ascertained  by  taking 
from  the  market  value  of  the  entire  capital  stock  of  the  cor- 
poration the  value  of  all  property  assessed  to  the  corporation, 
and  dividing  the  remainder  by  the  entire  number  of  shares. 
None  of  the  personal  property  of  a  National  Bank  can  be  as- 
to  the  bank  under  any  law  of  the  State,  while  the  per- 
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sonal  property  of  a  State  bank  (other  than  United  States 
bonds)  may  be^  and  is  assessed  to  such  bank.  Thus  a  reduc- 
tion is  allowed  in  ascertaining  the  assessable  value  of  the  shares 
of  State  banks  which  is  not  allowed  in  ascertaining  the  assess- 
able value  of  the  shares  of  a  National  Bank.  It  is  obvious, 
therefore,  that  the  valuation  of  shares,  "  in  the  hands  of  indi- 
viduals," of  an  incorporated  State  bank  (where  the  value  of  per- 
sonal property  belonging  to  such  bank  has  been  deducted  from 
the  value  of  the  entire  capital  stock)  must  be  proportionately 
less  than  the  valuation  of  shares  of  an  incorporated  National 
Bank,  belonging  to  individuals.  It  is  no  sufficient  answer  to 
this  suggestion  to  say  that,  by  the  State  law,  the  personal  prop- 
erty belonging  to  a  State  bank  was  assessed  to  the  bank,  and 
so  the  tax  thereon  was  indirectly  paid  by  the  individual  share- 
holders. The  restriction  of  the  United  States  statute  is,  that 
the  taxation  to  the  individual  "  owner  or  holder ''  of  shares  of 
a  National  Bank  shall  not  be  at  a  greater  rate  than  is  assessed 
upon  any  other  moneyed  capital  **  in  the  hands  of  individual 
citizens  of  the  State."  It  would  be  a  strained  interpretation 
of  the  statute  to  hold  that  a  proportionable  part  in  value  of 
the  personal  property  belonging  to  a  State  bank,  and  as- 
sessed to  it,  was  "in  the  hands"  of  an  individual  shareholder 
in  such  bank.  It  was  in  the  po.wer  of  Congress  to  confer 
upon  the  State  the  right  to  tax  shares  in  National  Banks  with 
any  limitations  deemed  proper.  It  has  conferred  the  right  to 
tax  each  individual  owner  of  such  shares,  provided  such  tax- 
ation is  not  at  a  greater  rate  than  is  imposed  upon  any  other 
individual  who  has  moneyed  capital  invested  in  any  other 
manner. 

If  the  code  had  provided  that  the  value  of  all  the  shares 
of  a  National  Bank  should  be  assessed  to  such  bank,  the  pro- 
vision would  be  in  excess  of  the  power  conferred  by  the  act 
of  Congress,  and  could  not  be  upheld  upon  the  proposition 
that  the  tax  was  indirectly  imposed  upon  the  shareholders. 
Without  doubt,  then,  the  act  of  Congress  by  its  terms  recog- 
nizes a  distinction  between  taxation  to  the  bank  and  taxation 
to  the  shareholders.  The  former  is  prohibited,  the  latter  is 
permitted.  So  far  as  corporations  are  concerned,  the  subject 
of  taxation,  in  respect  to  which  the  taxation  must  be  ratably 
the  same,  are  the  shares  of  National  Banks  and  the  shares  of 
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State  oorporations  —  in  such  case ''  in  the  hands  of  individuala.** 
In  view  of  the  language  employed  in  the  act  of  Congressy  a 
tax  imposed  upon  a  corporation  is  not  the  equivalent  of  a  tax 
imposed  upon  its  sharehdders. 
Judgment  afiirmed. 

THOSNTOir,  J.,  and  Shabpsteik,  J.,  concurred. 

R0SS9  ^'9  concurring: 

Upon  the  ground  first  discussed  by  Mr.  Justice  MoKnrSTBT 
I  concur  in  the  judgment 


(No.  7,6S1. —  Department  Ont.] 

W.  H.  FARLEY  v.  SPRING  VALLEY  MININQ  AND 
IRRIGATING  COMPANY. 

Watbb  Rights  undu  Act  of  Conobbis  op  Juur  2S,  1S6S  ^  BAssxnrT  ^ 
Pbucbiption  —  PBB-BMPTiozr  —  Patbmt. —  Ih  an  aettim  to  recoror  damages 
for  alleged  injury  to  plaintilTf  landa  caused  by  the  flooding  oC  them  by 
respondent's  reoenrolr,  and  for  an  Injunction,  the  plaintiff's  erldence 
showed  that  he  settled,  as  a  pre-emptor,  upon  a  tract  of  GoTemment  land. 
Including  the  locus  !»  quo,  and  on  February  27th,  1S71,  duly  filed  his 
declaratory  statement,  and  in  1877  proTed  np  and  paid  for  the  land,  and  on 
January  2Sd,  1879,  recelTCd  his  patent.  The  reaerroir  of  defendant  was 
constructed  after  the  filing  of  the  plaintiff's  declaratory  statement  hi  tha 
year  1871. 
Beld:  The  eighty  acres  claimed  by  the  plaintiff  were  public  lands  of  tha 
United  States  until  he  proved  up  his  claim  and  paid  for  the  land  hi  1877; 
and  under  the  Act  of  Congress  of  July  26th,  1806,  entitled  "An  Act 
granting  the  right  of  way  to  ditch  and  canal  owners,  ete^"  and  the  amend- 
atory Act  of  July  Oth,  1870,  the  defendant  acquired  the  right  to  construct 
and  use  its  reservoir  on  the  public  lands.  This  right  was  saved  and 
azcepted  in  the  patent  Issued  to  the  plaintiff;  and  a  nonsuit  was  properly 
granted. 

Appsai.  from  a  judgment  for  the  defendant  and  an  order 
denying  a  new  trial  in  the  Superior  Court  of  Butte  County. 

IIUNDLET,  J. 

Burt  A  HamUtan,  for  Appellant 

I.  8.  Belcher  and  Oray  A  Oale,  for  Kespondent 
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MoKiNSTBY,  J.: 

The  action  was  brought  to  reoover  damagea  for  aHeged  in- 
jury to  pkintifPa  hinds,  canaed  by  the  flooding  of  them  by 
respondent's  reservoir,  and  for  an  injunction. 

At  the  trial  plaintiff's  case  showed  that  he  proved  up  and 
paid  for  the  land  he  daima  (as  part  of  the  public  domain) 
after  the  defendant's  reservoir  was  built  and  filled.  A  non- 
suit was  granted  by  the  Court  below. 

The  eighty  acres  claimed  by  plaintiff  was  public  land  of  the 
United  States  until  the  plaintiff  proved  up  his  claim  and  paid 
for  the  land  in  1877.  IJntil  then  Congress  had  full  power  to 
withdraw  the  land  from  sale,  or  to  sell  or  grant  it  to  another. 
(Frisbie  v.  Whitney,  9  WaU.  187;  Euttan  v.  Friabie,  87  Cal. 
476;  W.  P.  B.  H.  Co.  v.  Tevia,  41  id.  489.) 

Congress  passed  an  act  on  the  26th  of  July,  1866,  entitled 
''An  Act  granting  the  right  of  way  to  ditch  and  canal  owners 
over  the  public  lands,  and  for  other  purposes,"  and  in  its  ninth 
section  provided: 

**  That  whenever,  by  priority  of  possession,  rights  to  the  use 
of  water  for  mining,  agricultural,  manufacturing;  or  other  pur- 
poses, have  vested  and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs,  laws,  and  the  decis- 
ions of  Courts,  the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the  same;  and  the  right 
of  way  for  the  construction  of  ditches  and  canals  for  the  pur- 
poses aforesaid  is  hereby  acknowledged  and  confirmed;  pro- 
vided, however,  that  whenever,  after  the  passage  of  this  act, 
any  person  or  persons  shall,  in  the  construction  of  any  ditch 
or  canal,  injure  or  damage  the  possession  of  any  settler  on  the 
public  domain,  the  party  committing  such  injury  or  damage 
shall  be  liable  to  the  party  injured  for  such  injury  or  damage." 
(TJ.  S.  Stats,  at  Large,  voL  14,  p.  261.) 

By  an  act  passed  on  the  9th  of  July,  1870,  amending  the 
act  of  July  26tb,  1866,  it  was  provided  in  the  seventeenth 
section  that  ''all  patents  granted,  or  pre-emptions,  or  home- 
steads allowed,  shall  be  subject  to  any  vested  and  accrued 
water  rights,  or  rights  to  ditches  and  reservoirs  used  in  con- 
nection with  such  water  rights,  as  may  have  been  acquired 
under  or  recognized  by  the  ninth  section  of  the  act  of  which 
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this  act  is  amendatory."  (U.  S.  Stats,  at  Large,  voL  16,  p.  218.) 
The  effect  of  these  acts  was  to  grant  to  the  defendant  the  right 
to  construct  and  use  its  reservoir  on  the  public  lands,  and  it 
did  construct  and  use  it ;  and  this  right  was  excepted  and  saved 
in  the  patent  issued  to  the  plaintiff.  (Broder  v.  Natoma  W. 
&  M.  Co.,  60  CaL  621 ;  Jennison  v.  Kirk,  98  IT.  S.  460;  Osgood 
v.  The  El  Dorado  W.  &  D.  0.  M.  Go.,  56  CaL  571.) 

The  plaintiff  was  not  entitled  to  judgment  against  the  de- 
fendant for  damages,  under  the  proviso  to  the  ninth  section 
of  the  act  of  July  26,  1866.  In  the  construction  of  its  reser- 
voir the  defendant  did  not  injure  or  damage,  or  in  any  way 
invade  the  possession  of  the  plaintiff. 

Judgment  and  order  affirmed. 

MgKbs^  J.^  and  Boss,  J.,  concurred* 


(No.  7,352. —  Department  One.] 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
A.  J.  DONNELLY  bt  jll. 

Taxation  of  Land  Purchased  from  thb  State  —  Pbofkrtt  —  Dep^initior. — 
The  definition  in  the  Constitution  and  Statutes  of  property  subject  to 
taxation  is  broad  enough  to  include  the  possessory  right  and  imperfect 
interest  acquired  by  a  purchaser  from  the  State,  prior  to  the  payment  of  the 
purchase  money  or  patent;  and  the  State  is  not  estopped  from  assessing 
the  same. 

la— Delinqubnt  List. —  Under  the  Rerenne  Act  oC  March  28th,  1874,  the 
delinquent  list  was  prima  fade  eyidence  of  every  fact  necessary  to  maintain 
an  action  for  taxes. 

Appeal  from  a  judgment  for  the  plaintiff,  and  an  order 
denying  a  new  trid,  in  the  Superior  C!ourt  of  Sacramento 

County. 

M.  0.  Hassett,  for  Appellant. 
Pressly  Dunlap,  for  Ilespondent. 

MoKiNBTBT,  J.: 

Action  to  recover  a  tax  levied  in  1878.    The  answer,  as  an 
affirmative  defense,  contained  the  following: 
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"  That  on  op  about  the  month  of  January,  1871,  the  State 
of  California,  plaintiff  herein,  was  the  owner  .and  in  posses* 
sion  of  the  lots  of  land  described  in  the  complaint,  the  same 
being  salt  marsh  and  tide  lands. 

"  That  on  or  about  the  said  month  of  January,  1871,  the 
Board  of  Tide  Land  Commissioners,  duly  appointed  and  com- 
missioned under  and  by  virtue  of  an  Act  of  the  Legislature 
of  the  State  of  California,  entitled  ^An  Act  to  Survey  and 
Dispose  of  Certain  Salt  Marsh  and  Tide  Lands  belonging  to 
the  State  of  California '  —  approved  March  30,  1868,  and  an 
Act  supplementary  to  and  amendatory  of  an  Act  entitled  *  An 
Act  to  Survey  and  Dispose  of  Certain  Salt  Marsh  and  Tide 
Lands  belonging  to  the  State  of  California^  —  approved 
March  30,  1868,  and  approved  April  1,  1870,  offered  for  sale, 
at  public  auction,  to  the  highest  bidder,  the  land  described  in 
the  complaint,  upon  substantially  the  following  terms  and 
agreement,  to  wit: 

"  The  parties  purchasing  the  said  lots  were  to  pay  for  the 
same  in  four  equal  annual  installments,  and  upon  payment  of 
the  last  installment  the  State  of  California,  through  the  said 
IBoard  of  Tide  Land  Commissioners,  would  make  a  deed  of 
conveyance  to  the  parties  purchasing  the  said  lands;  and  it 
was  further  understood  and  agreed,  that  the  title  to  the  said 
land  was  to  remain  in  the  State  of  California  imtil  the  last 
installment  would  be  paid  as  aforesaid,  and  the  sale  approved 
by  the  said  Commissioners;  and  it  was  further  understood 
and  agreed,  that  no  title  or  interest  in  the  said  land  was  to 
pass  to  the  purchaser  at  the  sale  until  the  last  installment 
should  be  paid  up  as  aforesaid ;  and  it  was  further  understood 
and  agreed,  that  Hie  said  lands  should  not  be  assessed  for  any 
tax  or  assessment  until  after  the  payment  by  the  purchaser 
at  the  sale  of  all  the  said  installments;  and  it  was  further 
understood  and  agreed,  that  if  the  purchaser  at  the  sale  failed 
to  pay  any  of  the  installments  at  the  time  specified  for  pay* 
ment,  all  the  payments  made  were  to  be  forfeited  to  the 
State. 

"That  on  or  about  the  6th  day  of  said  month  (January, 
1871),  at  the  said  sale,  the  defendants  became  the  purchasers 
of  the  lots  described  in  the  complaint  for  the  smn  of  sixteen 

Tot-  LVIII  — 10 
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thousand  dollars,  upon  the  forcing  terms  and  agreement  with 
the  said  Soard  of  Tide  Land  Commissioners. 

^'  That  by  the  terms  of  said  agreement  at  the  said  sale,  the 
defendants  were  not  to  pay  the  laat  installment  of  the  pnr^ 
diase  price  until  the  year  1874,  and  long  after  the  allogcd 
assessment  upon  the  said  land  was  made  by  the  said  Assessor. 

'^  That  the  defendants  did  not  pay  up  the  last  installment, 
or  reoeiye  a  deed  of  oonyeyanee  to  the  said  lots,  until  about 
the  month  of  June,  1874,  one  year  after  the  said  tax  assess- 
ment waa  levied  upon  the  said  land ;  and  the  defendants  far- 
ther aver,  that  at  the  date  of  said  assessment  the  right  and 
title  to  the  said  land  was  in  the  State  of  Oalifomia,  and  the 
said  lots  were  unassessable  by  law,  and  the  assessment  of 
the  same  to  these  defendants  was  illegal  and  against  law.'' 

The  plaintiff's  demurrer  to  the  foregoing  was  properly 
imstained.  The  definition  of  ^'property,"  subject  to  taxa- 
tion, in  the  Constitution  and  statutes  is  broad  enough  to 
include  defendant's  possession  and  right  of  possession, 
with  the  right,  on  payment  of  the  balance  of  the  purchase 
money,  to  a  patent  (Political  Code,  §§  8617,  8659 ;  People 
▼.  Shearer,  80  Cal.  646;  People  v.  Frishie,  81  id.  146;  Stat- 
utes 1867-8,  p.  720.)  By  compact  contained  in  the  act  of 
Congress  admitting  California  into  the  Union,  no  portion  of 
the  public  lands  of  the  United  States  can  be  taxed ;  land  which 
has  been  such  can  be  taxed  only  when  a  patent  has  issued,  or 
when  the  private  proprietor  has  acquired  a  **  perfect  equity." 
(C  P.  R.  R.  Co.  V.  Howard,  62  Cal.  227.)  But  the  State  is 
estopped  by  no  such  compact  from  taxing  the  possessory  right 
and  imperfect  interest  acquired  by  a  purchase  from  herself. 
Even  as  to  public  United  States  lands  it  has  been  held  that 
the  occupant's  possession  and  improvements  may  be  taxed  by 
the  State.     (People  v.  Shearer,  80  Cal.  656.) 

The  delinquent  list  was  prima  facte  evidence  of  ev^ory  fact 
necessary  to  maintain  the  action.  (Statutes  187S-^  p.  748| 
§16.) 

Judgment  and  orders  affirmed. 

Boss,  J.,  and  McKbb,  J.,  concurred. 
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IMou  7,622.— -  Department  One.] 

IL  S.  JEFFERS  v.  0.  F.  COOK  vr  ai- 

StATUTB    OV    LiXITATXOXni  —  FOBSCLOBUBB    of    lfOSTQA.OB  —  PASTiaS  —  SUTPLS- 
*  mifTAL  C01CPX.AXZfT  —  AlONDBD  COMPLAINT  —  DlKUBBIB  —  PKACTICS. —  In 

an  action  commenced  May  27tb,  1878,  to  forecloee  a  mortgage,  which  fell 
doe  June  11th,  1874  —  In  which  the  mortgagor  alone  wae  made  defendant 
—  judgment  was  rendered,  and  the  mortgaged  premises  sold  under  execution ; 
hot  afterward,  on  motion  of  the  plaintiff,  the  sale  and  Judgment  were  set 
aside,  and  on  May  8d,  1880,  the  plaintiff,  1^  leare  of  the  Court,  filed  a 
supplemental  complaint,  setting  up  a  conTeyance  oC  the  mortgaged  premises 
to  H.  and  others,  by  the  mortgagor,  made  and  recorded  prior  to  the  suit,  and 
making  them  and  a  subsequent  grantee,  parties  to  the  action. 
Beid:  By  moving  in  the  original  action  to  make  the  subsequent  grantees  of 
the  mortgagor  parties  to  the  action,  the  plaintiff  followed  the  course  of 
procedure  approTCd  in  previous  decisions  of  this  Court ;  but  It  was  too  late 
to  resort  to  a  remedy  against  new  parties  In  aid  of  a  cause  of  action  which, 
as  to  them,  was  barred  by  the  Statute  of  Limitations;  and  their  demurrer 
on  that  ground  was  rightly  sustained. 
Isl — Id. —  Id. —  Id. —  Id. —  Id, —  Grantees  of  a  mortgagor,  whose  deed  is  re- 
corded,  are  owners  of  the  estate  and  necessary  parties  to  an  action  to  fore- 
close the  mortgage,  and  If  they  are  not  made  parties  until  the  lapse  of 
time  has  barred  the  remedy  for  the  foreclosure  of  the  lien,  they  have  the 
right,  independent  of  their  grantor,  to  plead  the  statute  In  bar  of  the  action 
against  them. 

Appeal  from  a  judgment  for  the  defendants  in  the  Superior 
Court  of  Colusa  County.    Hatch,  J. 

After  the  decision  a  petition  for  a  rehearing  in  Bank  was 
filed  and  denied 

Ooad,  AJbery  A  Ooad,  and  Estee  &  Boalt,  for  Appellant 

Plaintiff,  by  moving  in  the  original  action,  pursued  the  only 
proper  course  to  make  Cook's  grantees  parties,  and  bring  them 
before  the  Court  (Ooodenow  v.  Ewer,  16  Cal.  466; 
BoggB  V.  Hargrave,  id.  666 ;  Ketchum  v.  Crippen,  37  id.  226 ; 
AJdHch  V.  Stephens,  49  id.  676.)  Plaintiff's  petition  was  filed 
in  time,  (Heyman  v.  Lowell,  28  Cal.  106;  §  2911,  Civil 
Code.)  The  lien  of  the  mortgage  was  kept  alive  by  the  com- 
mencement of  the  suit,  because  the  filing  of  the  complaint 
stopped  the  running  of  the  statute.  (§  860,  Code  Civ.  Proc) 
The  cause  of  action  upon  the  note  and  mortgage  was  not  barred 
bj  tbe  statute,  as  to  Cook's  grantees,  because  they  are  in  no 

>F«ntf«rae»  t.  Oramm^r,  66  CaL  tS6w 
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better  position  than  Cook  himself;  they  oould  not  plead  the 
statute,  except  through  him,  and  he  could  not  plead  it  for  the 
reason  that  suit  had  been  commenced  in  time.  (Thomas  on 
Mortgages,  140;  2  Jones  on  Mortg.  1202.)  The  supplemental 
bill  is  a  mere  continuation  of  the  original  suit,  and  is  not  a  new 
action,  (Harrington  v.  Shde,  22  Barb.  161 ;  Slauson  v.  Engle- 
hart,  34  id.  200;  Dann  v.  Baker,  12  How.  Pr,  521;  Gillett  v. 
Hall,  13  Conn.  426 ;  Mason  v.  York  B.  B.  Co.,  52  Me.  107 ; 
Clark  V.  First  Con.  Society,  46  N.  H.  273.) 

A.  L.  Hart,  for  Respondent 

K'early  two  years  had  elapsed  after  the  entry  of  the  decree 
before  these  supplemental  proceedings  were  instituted.  The 
deed  of  the  defendants  was  of  record,  and  hence  the  plaintiff 
is  conclusively  presumed  to  have  had  knowledge  of  its  existence. 
The  rule  is  that  a  party  desiring  the  relief  herein 
sought  must  move  within  a  reasonable  time.  The  Court  be- 
low decided  that  this  application  was  not  made  within  a 
reasonable  time,  and  in  so  deciding  committed  no  abuse  of 
discretion.  (Goodenow  v.  Ewer,  16  Cal.  469;  Boggs  v.  Har- 
grave,  id.  566 ;  Kreichbaum  v.  Melton,  49  id,  55.)  The  filing 
of  this  supplemental  complaint  was  as  to  the  new  parties 
brought  in,  in  the  nature  of  a  new  action,  to  be  considered  as 
commenced  at  the  time  of  filing  said  complaint  (Story's  Eq. 
Jurisprudence,  402,  and  note  401 ;  Storey's  Eq.  Pleading,  346, 
and  note  334;  Miller  v.  Mclntyre  6  Pet  61.) 

McKee,  J. : 

On  the  11th  of  June,  1873,  O.  F.  Cook  made  and  delivered 
to  Maiy  M.  Coffin  his  promissory  note  for  the  sum  of  two 
thousand  five  hundred  dollars,  payable  twelve  months  after 
date,  with  interest  thereon  at  the  rate  of  one  and  a  half  per 
cent,  per  month,  to  be  compounded  if  not  paid  every  six 
months,  and  five  per  cent,  of  principal  and  interest  as  a  coun- 
sel fee,  in  case  it  was  necessary  to  institute  a  suit  for  the 
recovery  of  the  note  and  the  foreclosure  of  a  mortgage,  which 
was  executed  by  the  said  Cook  to  secure  payment  of  the 
note.  The  mortgage  was  recorded  on  the  day  of  its 
execution,  in  the  office  of  the  Eecorder  of  Colusa  County,  and 
on  May  27>  1878,  the  mortgagee  assigned  the  promissory  note 
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and  mortgage  to  Emeline  Coffin,  who,  on  that  day,  com- 
menoed  an  action  of  foredosnie  upon  them,  in  the  late  Dis- 
trict Court  of  Colusa  County,  against  the  mortgagor  alone. 

In  the  proceedings,  jud^ent  for  the  amount  of  the  princi- 
pal and  interest  of  the  note,  besides  counsel  fees  and  costs, 
and  a  decree  of  foreclosure  were  rendered  and  entered  on 
August  14,  1878,  in  favor  of  the  plaintiff  and  against  the 
defendant  mortgagor,  upon  which  an  order  for  sale  was  regu- 
larly issued,  and  came  to  the  hands  of  the  Sheriff  of  Colusa 
County,  who,  after  advertising  the  mortgaged  premises  accord- 
ing to  law,  sold  the  same  to  the  plaintiff,  executed  and  deliv- 
ered to  her  a  certificate  of  sale,  which  was  filed,  and,  upon  the 
expiration  of  six  months  after  the  sale  —  no  redemption  hav- 
ing been  made  —  executed  and  delivered  to  her  a  deed  of  said 
premises,  which  was  duly  recorded. 

But  on  the  13th  day  of  August,  1877,  more  than  nine 
months  before  the  commencement  of  the  action  against  Cook 
to  foreclose  the  mortgage,  and  a  year  and  a  day  before  the 
rendition  and  entry  of  the  judgment  and  decree  of  foreclosure. 
Cook,  the  mortgagor,  had  sold  and  conveyed  by  deed  the 
mortgaged  premises  to  E.  A.  Harris,  Thomas  Eddy,  Stephen 
Burtis,  Andrew  Meyer,  C.  Grimes,  Richard  Gleason,  George 
Strinchfield,  and  Richard  Brown,  and  they,  having  recorded 
their  deed  on  the  day  of  its  execution,  subsequently,  to  wit, 
June  16,  1879,  conveyed  the  premises  by  deed  to  E.  J.  Burtis, 
who,  having  recorded  his  deed,  entered  into  possession  of  the 
land.  None  of  those  persons  were  made  a  party  to  the  pro- 
ceedings in  foreclosure;  the  decree  of  sale  of  the  mortgaged 
premises  was  therefore  void  as  to  each  of  them,  and  the  pur- 
chaser under  the  void  decree  acquired  no  title.  But  after- 
wards, by  the  order  and  judgment  of  the  Superior  Court  of 
Colusa  County,  on  the  petition  of  the  plaintiff,  the  decree  of 
sale,  the  order  of  sale,  and  the  sale  made  thereunder,  were 
vacated  and  set  aside,  and  the  plaintiff  was  granted  leave  to 
file  a  supplemental  complaint  in  the  action,  ^'  bringing  in  and 
making  parties  thereto,  all  of  the  grantees  named  in  said 
deeds,  and  all  persons  whomsoever,  having  or  claiming  any 
interest  in  or  claim  upon  said  premises  or  any  part  thereof, 
acquired  after  the  execution  of  the  mortgage." 

Under  that  order,  the  plaintiff,  Emeline,  on  May  3d,  1880^ 
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filed  a  supplemental  complaint  against  the  defendant^  Cooky 
and  hia  aforementioned  grantees,  as  defendants  in  the  action. 
To  this  complaint  the  defendants  demnrred  on  the  grounds 
that  the  cause  of  action  stated  therein  against  them  was 
barred  by  the  Statute  of  Limitations,  and  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and  that  is  assigned  as  error. 

By  moving,  in  the  original  action,  to  make  the  subsequent 
grantees  of  the  mortgagor  parties  to  the  action,  the  plaintiff 
followed  the  course  of  procedure  approved  in  Ooodenow  v. 
Ewer,  16  CaL  466;  Boggs  v.  Fowler,  id.  661;  Ketchum  v. 
Crippen,  87  id.  226,  and  Aldrich  v.  Stephens,  49  id.  677.  But 
her  motion  was  not  made,  and  her  supplemental  complaint 
was  not  filed  until  nearly  six  yean  after  the  cause  of  action 
stated  in  the  original  complaint  had  accrued;  and,  according 
to  the  rule  for  moving  within  reasonable  time,  enunciated  in 
Ooodenow  v.  Ewer,  supra,  it  would  seem  to  have  been  too  late 
to  resort  to  a  remedy  against  new  parties  in  aid  of  a  cause  of 
action  which,  as  to  them,  was  barred  by  the  lapse  of  time 
within  which,  under  the  Code  of  Civil  Procedure,  an  action 
could  be  brought  against  them  upon  the  cause  of  action. 

But  it  is  contended  that  the  cause  of  action  was  not  barred, 
because  the  original  complaint  in  the  action  having  been  filed 
against  the  mortgagor  in  statutory  time,  stopped  ^e  running 
of  the  Statute  of  Limitations.  (§  860,  Code  Civ.  Proc)  That 
as  a  legal  proposition  is  true  as  to  the  mortgagor  who  was 
made  the  sole  party  defendant  to  the  action  at  the  time  of 
filing  the  complaint  And  it  would,  also,  have  been  true  as 
to  those  who  were  subsequently  made  parties  defendants  by 
the  supplemental  complaint,  if  they  had  been  made  parties 
before  the  statute  had  run  in  their  favor.  But  they  were  not 
made  parties  until  the  statute  had  run.  The  filing  of  the 
original  complaint,  therefore,  stopped  the  running  of  the  Statute 
of  Limitations  only  as  to  him  who  was  the  paiiy  defendant 
at  the  time  it  was  filed;  it  did  not  stop  the  running  of  the 
statute  in  favor  of  those  who  were  not  made  defendants  in 
the  action  at  that  time;  the  statute  continued  to  run  in  their 
favor.  (STiaw  v.  Cock,  78  N.  Y.  194 ;  Atkinson  v.  A.  S  8.  Co., 
68  CaL  102.)  As  to  them,  no  action  was  commenced  until  the 
filing  of  die  supplemental   complaint   in  which   they   were 
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named  as  defendants*  (Lawrence  v.  BaUau,  60  CaL  258 ;  Atir 
dersan  v.  Mayers,  id.  524.)  The  supplemental  complaint  was 
a  oantinnanee  of  the  original  action  as  against  the  original 
defendant;  but  it  was  the  commencement  of  a  new  action  as 
to  them.  Until  ihej  were  made  parties  to  the  bill,  the  action 
can  not  be  considered  as  having  been  commenced  against 
them.  (Angell  on  Lim.^  §  830.)  '^It  would.be  a  novel  and 
unjust  principle/'  says  the  Supreme  Court  of  the  United  States^ 
''  to  make  the  defendants  responsible  for  a  proceeding  of  which 
they  had  no  notice,  and  where  a  final  decree  in  the  case  could 
not  have  prejudiced  their  rigjhts."  (MiUer  v.  Mclntyre,  6 
Peters,  61;  Sicard  v.  Davie,  id.  124;  Holmes  v.  Trout,  7  id. 
171.)  Their  rights,  then,  must  be  determined  as  they  existed 
at  the  time  of  filing  the  supplemental  complaint. 

It  is  claimed,  however,  that  they  are  not  privileged  to  plead 
the  Statute  of  Limitations,  ^^be<»use  they  are  in  no  better 
position  than  Oook  himself;  they  could  not  plead  it  except 
through  him,  and  he  could  not  plead  it  for  the  reason  that 
suit  had  been  commenced  against  him  in  time.'' 

But  they  were  the  owners  of  the  estate,  and  were  neces- 
sary parties  to  any  action  brou^t  to  foreclose  the  mortgage 
lien  upon  it  created  by  their  grantor.  Without  their  presence 
in  Court  as  parties  defendants  to  the  action,  a  decree  of  fore- 
closure of  the  lien  by  a  sale  of  their  property  would  have  been 
a  nullity.  If  they  were  not  made  parties  to  the  action  until 
the  lapse  of  time  had  barred  the  remedy  for  the  foreclosure  of 
the  lien,  they  had  the  right,  independent  of  their  grantor, 
to  plead  the  statute  in  bar  of  the  action  against  them.  (Jfe- 
CaHhy  v.  White,  21  CaL  495 ;  Lord  v.  Morris,  18  id.  484 ;  Leni 
V.  Shear,  26  id.  361.)  Under  such  circumstances  the  plaintiff 
had  no  foredosable  lien  upon  their  properly.  It  had  become 
extinguished  by  the  lapse  of  time.  (§  2911,  Oiv.  Code.)  The 
demurrer  to  the  supplemental  complaint  was  properly  sus- 
tained. 

Judgment  a£Srmed« 

Boss,  J.,  concurred. 

HoEinsTBY,  J.,  ooncurring: 

In  addition  to  what  is  said  by  Uh.  Justice  McKee,  T  deriie 
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to  state  the  fact  that  a  notice  of  lis  pendens  was  filed  when 
the  bill  to  foreclose  the  mortgage  was  originally  broo^L 
The  lis  pendens  did  not  operate  a  notice  of  the  suit  to  E.  J. 
Biirtis,  who  received  his  conveyance  of  the  legal  title  from  the 
grantees  of  the  mortgagor  after  the  commencement  of  the 
action,  because  their  deed  had  been  recorded  before  the  suit 
was  commenced,  and  they  had  not  been  made  parties.  (C!ode 
Oiv.  Proc,  §  409.) 

The  commencement  of  the  action  against  the  mortgagor  did 
not  keep  alive  the  lien  against  the  mortgaged  premises.  He 
had  parted  with  the  legal  title,  and  had  no  interest  to  protect 
the  premises  against  the  lien.  In  Wells  v.  Harter,  56  CaL 
342,  this  Oourt  held  that  the  lien  of  a  mortgage  becomes  ex- 
tinguished by  the  lapse  of  four  years'  time,  without  suit 
brought  (Civ.  Oode,  §§  2911,  2922.)  More  than  four  years 
had  expired  from  the  date  of  the  note  and  mortgage  when  the 
respondent,  E.  J.  Burtis,  and  the  other  respondents  were  made 
parties  defendant 


[No.  7,535. —  Department  Two.] 

ISAAC  E.  DAVIS  v.  M.  M.  DREW. 

FiNDiNas. —  The  paragraphs  of  the  answer  containing  denials  were  numbered 
1,  2,  3,  and  4,  and  those  containing  afflrmatlve  matter  1,  2,  3,  4,  and  5» 
and  the  coart  —  after  finding  upon  the  Issues  made  by  the  denials  —  found 
that  the  allegations  contained  In  paragraphs  1,  2,  8,  4,  and  5  of  the  answer 
were  true. 
Held:  Thongh  this  mode  of  finding  facts  by  reference  to  the  answer  is  not  to 
be  commended,  yet  under  former  decisions  of  the  court  It  is  sufllclent 

Peaud  as  to  Crrditobs  —  Execution  Salb  —  Dblitbht  and  CHANcn  ov 
PosRESsiov  —  Declarations  —  Res  Gestae  —  Byidencb. — In  an  action  for 
the  conversion  of  personal  property,  the  defendant  justified  the  taking 
under  execution  against  N.  ft  J.,  apd  alleged  that  the  claim  of  the  plain* 
tiff  to  the  goods  in  question  was  based  upon  a  judgment  confessed  by  J. 
for  the  purpose  of  defrauding  creditors,  and  an  execution  sale  thereunder 
made  for  the  like  purpose,  and  that  there  was  no  immediate  delivery  of  the 
goods  or  change  of  possession.  On  the  trial  evidence  was  admitted  as  to 
declarations  of  J.  made  before  the  sale,  and  while  on  his  way  to  San  Fran- 
cisco, to  the  effect  that  he  had  a  friend  in  that  city  with  whom  he  had  mado 
arrangements  to  boy  the  property. 
Held:  The  declarations  wero  materia!  and  relevant  to  the  looe  of  frand,  and 
were  eonneetod  with  the  alleged  fraudalent  tranmetSoBt  tad  iomod  part 
of  It 
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The  facts  alleged  aa  to  the  lack  of  deliverj  and  change  of  poaMesloii  were  relied 
on  as  an  element  In  the  actual  fraud  ayerred,  and  were  admissible  evi- 
dence upon  that  Issne,  and  It  Is  therefore  nnnecessary  to  decide  whether 
judicial  sales  and  sales  under  legal  process  are  within  the  provision  of  the 
Statute  of  Frauds  (CW.  Code,  i  3439),  which  requires  a  delivery  and  change 
of  possession. 

Appeal  from  a  judgment  for  the  defendant  and  an  order 
denying  a  new  trial  in  the  Fifteenth  District  Court,  City  and 
County  of  San  Francisco.    Denson,  J. 

The  following  is  the  testimony:  I  had  a  subcontract  with 
Jordan  and  Nunan  to  furnish  iron. 

QuesHan,  Now,  Guttenberg,  state  whether  you  had  a  con- 
versation with  Mr.  Jordan  at  the  Arcade  Hotel  on  the  evening 
of  the  19th,  the  day  before  he  went  to  San  Francisco,  and  before 
this  sale  took  place  under  the  Brown  judgment,  and  what  he 
said  to  you. 

Coimsel  for  the  plaintiff  objected  to  the  question  on  the 
ground  that  Davis  was  not  present,  and  that  it  was  irrelevant 
and  immaterial. 

Objection  overruled,  and  exception  taken. 

Answer,  Well,  Mr.  Jordan  came  to  me  and  told  me  that 
he  was  going  to  confess  judgment  under  that  Brown  attach- 
ment, and  have  it  sold,  and  he  had  a  friend  in  San  Francisco 
to  come  up  and  buy  it  for  him.  Mr.  Jordan  came  to  me  and 
told  me  that  he  was  going  to  confess  judgment  and  have  this 
property  sold,  and  he  had  a  friend  in  San  Francisco  that  he 
had  made  an  arrangement  with  to  come  up  and  buy  it,  so  that 
he  would  go  right  on  and  do  his  work,  and  not  be  bothered  any 
more,  and  he  would  get  rid  of  Nunan  then.  He  mentioned 
Senator  Nunan's  name;  he  would  get  rid  of  Nunan,  and  he 
would  go  on  to  work  and  pay  his  creditors  when  he  made  the 
money,  otherwise  he  would  be  sued  and  bothered  every  week| 
as  he  had  been. 

Pillsbury  and  Tihis,  for  Appellant 

Judicial  sales,  and  sales  under  legal  process,  are  not  within 
the  Statute  of  Frauds  which  requires  a  delivery  and  change 
of  possession.  (Myers  v.  Harvey,  2  Pen.  &  W.  481 ;  S.  C,  28 
Am.  Dec  60;  Freeman  on  Judgments,  §  151;  Herman  on 
Ezaentions,  p.  816 ;  Oates  v.  Oaines,  10  Yt.  346 ;  BijAes  v.  Oar- 
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ievj  6  id.  608 ;  Stone  v.  Wayonn,  8  Eng.  (Ark.)  204;  Anderson 
y.  Brooks,  11  Ala.  935;  Zt^fd  v.  Rawlinson,  2  B.  &  P.  69;  S. 
C.^  8  Esp.  62 ;  Abney  ▼.  Kingsland,  10  Ala.  866 ;  Latimer  ▼. 
Boston,  7  Dow.  &  Ry.  106;  Perry  v.  Foster,  8  Harr.  298; 
Pennington  y.  Chandler,  6  id.  894;  Greaihouse  ▼•  Brown,  6 
T.  B.  Mon.  (Ky.)  280 ;  S.  C,  17  Am.  Dec  67 ;  Miles  v.  Edelm, 
1  Duv.  270;  Waiter  v.  Oamaut,  18  Pa.  St.  616;  Dick  v. 
Lindsly,  2  Grant's  Cas.  431 ;  Poofe  v.  Mitchel,  1  Hill  (S.  C), 
404;  10  Richardson  Eq.  (S.  C.)  268;  Coleman  y.  Bank  of 
Hamburg,  2  Strob.  Eq.  (S.  C.)  258;  McKinstry  v.  Tamm,  9 
Johns.  135.)  A  new  trial  should  haye  been  granted,  becauae 
of  the  error  of  law  committed  in  allowing  the  witnesses^  B.  N. 
Bugbee  and  W.  Outtenberg,  to  testify  to  the  declarations  of 
Dennis  Jordan,  one  of  the  former  owners  of  the  property  sued 
for,  made  after  the  Sheriff's  sale  to  appellant,  to  impeach  ap- 
pellant's title.  Declarations  of  the  former  owner  of  personal 
property,  made  after  a  sale  thereof,  are  not  admissible  to  im- 
peach the  title  of  the  yendor. 

A.  P.  Catlin  and  Tvbbs  &  Cole,  for  Respondent 

The  title  under  this  sale  is  sought  to  be  sustained,  as  against 
creditors,  upon  the  ground  that  the  Statute  of  Frauds  does  not 
apply  to  execution  sales  in  the  matter  of  requiring  a  change 
of  possession  from  the  former  owner.  Not  conceding  this  ex- 
emption in  fayor  of  execution  sales,  and  assuming  arguendo 
that  the  rule  may  exist,  we  claim  that  the  question  does  not 
necessarily  arise  in  this  case.  Where  the  sale  is  by  procure- 
ment of  the  execution  debtor,  to  coyer  the  same  from  other 
creditors,  the  rule  does  not  apply.  (Kelly  v.  Hart,  14  Vt  53 ; 
Stephens  v.  Bamett,  7  Dana,  257 ;  Kidd  y.  Rawlinson,  2  Bos. 
&  Pull.  59;  Pennington  y.  Chandler,  6  Harr,  894;  O'Brien  y. 
Chamberlain,  50  CaL  289.) 

Thobnton,  J.: 

This  action  was  brought  to  recoyer  damages  for  an  alleged 
conyersion  of  personal  property.  The  defendant,  in  his 
answer,  denied,  without  qualification,  all  the  allegations  of 
the  complaint,  except  as  to  the  yalue  of  the  property,  which 
was  ayerred  in  the  complaint  to  be  nine  thousand  three  hun- 
dred and  eighty-fiye  dollars  and  fifty  cents.    To  this  ayerment 
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the  denial  is  that  it  (the  value)  was  any  greater  than  five 
thousand  five  hundred  and  seven  doUara. 

The  defendant  then  justifies,  under  process  regularly  issued 
to  him  as  Sheriff  of  Sacramento  County,  in  two  actions,  one 
against  Edward  Nunan  and  Dennis  Jordan,  and  the  other 
against  Dennis  Jordan;  in  one  action  xmder  an  execution  is- 
sued on  a  judgment,  duly  made  and  entered;  in  the  other, 
under  an  attachment  regularly  sued  out  and  judgment  entered 
and  execution  issued  thereon,  under  and  by  virtue  of  which 
attachment  and  executions  he,  as  such  Sheriff,  levied  on  and 
took  the  property  sued  for  as  the  property  of  the  defendants 
in  the  actions  referred  to,  and  sold  the  same.  He  further 
avers  that  the  property  so  levied  on  and  taken  by  him  was 
the  property,  and  in  the  actual  possession  of  said  defendants, 
and  was  taken  from  their  possession. 

He  then  proceeds  to  aver  that  the  plaintiff  claims  title  to 
a  large  part  of  said  property  under  and  by  virtue  of  a  sale 
made  to  him  on  or  about  the  27th  o'f  February,  1879.  That 
said  sale  was  made  under  an  execution  issued  on  a  judgment 
in  favor  of  one  John  0.  Brown  against  said'  Edward  Nunan 
and  Dennis  Jordan,  which  judgment  was  entered  on  the  19th 
of  February,  1879,  for  about  five  hundred  and  eighty-four 
dollars  and  ninety-seven  cents;  that  this  judgment  was  en- 
tered at  the  instance  and  by  the  confession  of  Jordan  for  the 
purpose  of  having  the  said  property  sold  thereunder  for  the 
purpose  of  defrauding  the  plaintiffs  in  the  actions  in  which 
the  process  mentioned  in  the  defense  of  justification  was  is- 
sued, and  the  other  creditors  of  Jordan  and  Nunan;  that 
plaintiff,  with  the  intent  to  aid  Jordan  and  Nunan  to  hinder, 
delay,  and  defraud  said  creditors,  colluded  with  Jordan  and 
Nunan  to  procure  said  judgment,  and  to  purchase  said  prop- 
erty by  a  sale  thereunder,  and  to  hold  the  same  in  trust  for 
Jordan  and  Nunan ;  that  at  the  time  of  said  sale  Jordan  and 
Nunan  were  insolvent,  and  were  largely  indebted  to  the  afore- 
mentioned plaintiffs  and  others,  all  of  which  plaintiff  then 
knew;  that  the  sale' was  not  accompanied  by  an  immediate 
delivery  or  any  delivery  of  said  property  to  plaintiff,  nor  was 
it  followed  by  an  actual  and  continued  change  of  possession 
of  said  property,  or  any  portion  of  it;  that,  on  the  contrary, 
•aid  property  remained  in  the  possession  of  Jordan  and  Nu- 


Digitized  by  VjOOQIC 


166  Davis  v.  Dbbw.  [May,  1881 

nan  after  said  sale  as  before,  np  to  the  time  when  it  was  lev- 
ied on  and  sold  by  defendant  as  above  stated;  that  the  sale 
under  the  judgment  in  favor  of  Brown  above  mentioned  was 
a  fraudulent  contrivance  between  Jordan  and  ITunan  and 
plaintiff  for  the  purpose  of  hindering,  delaying^  and  defraud* 
ing  the  plaintiffs  above  mentioned  and  other  creditors  of  Jor- 
dan and  ITunan,  and  was  sham  and  fictitious. 

The  cause  was  ttried  by  the  Court,  a  jury  havingj  been 
waived,  and  judgment  passed  for  plaintiff  for  the  sum  of 
eighty  dollars,  without  costs.  He  moved  for  a  new  trial, 
which  was  denied,  and  he  prosecutes  this  appeal  from  the 
judgment  and  the  order  denying  a  new  triaL 

The  decision  of  the  Court  is  as  follows: 

*^  That  on  or  before  the  14th  day  of  May,  a.  d.  1879,  the 
plaintiff  was  the  owner  and  entitled  to  the  possession  of  one 
ton  of  track  iron,  a  portion  of  the  property  described  in  his 
complaint,  which  was  of  the  value  of  eighty  dollars,  which 
said  iron  said  defendant  on  said  day  took  from  plaintiff 
and  converted  the  same,  to  the  damage  of  plaintiff  in  the  sum 
of  eighty  dollars;  and  would  not  and  did  not  return  the 
same,  although  plaintiff  demanded  the  return  thereof  before 
the  commencement  of  this  action,  and  also  demanded  all  the 
property  in  suit  at  the  same  time. 

"  2.  The  plaintiff  is  not  and  never  was  the  owner,  nor  en- 
titled to  the  possession  of  any  of  the  property  sued  for,  ex- 
cept said  track  iron. 

"  3.  The  value  of  the  property  sued  for,  including  the  said 
track  iron,  was  and  is  the  sum  of  seven  thousand  dollars. 

'^  4.  And  all  and  singular  the  allegations  contained  in  para- 
graphs I,  n,  m,  and  IV  of  defendant's  answer  are  true. 

''  S.  And  all  and  singular  the  allegations  contained  in  para- 
graph V  of  the  defendant 's  answer  are  true. 

"  From  the  foregoing  facts  I  concluded  the  law  to  be:  First. 
That  plaintiff  is  entitled  to  judgment  against  the  defendant 
for  the  sum  of  eighty  dollars,  and  no  more.  Second.  That 
neither  party  is  entitled  to  costs.'* 

As  to  the  insufficiency  of  the  evidence  to  sustain  the  find- 
ings in  the  particulars  specified,  it  is  only  necessary  to  say 
that  we  think  the  findings  are  fully  sustained  by  it 

It  is  contended  by  appellant  that  the  findings  do  not  show 
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what  particular  facts  are  found  hy  the  Oourt,  and  that  there 
18  uncertainty  in  the  findings  as  to  the  facts  which  the  Court 
attempted  to  find. 

In  this  view  we  can  not  concur.  The  answer  of  defendant 
is  divided  into  denials  which  are  in  sections  numbered  I,  11, 
III,  IV.  These  sections  are  separated  into  distinct  paragraphs, 
but  are  deniaU  of  the  material  affirmative  allegations  of  the 
complaint 

Then  follows  in  the  answer  the  defense  of  justification  and 
fraud.  This  portion  of  the  answer  is  divided  into  sections  or 
paragraphs,  numbered  I,  II,  III,  IV,  V.  These  paragraphs 
consist  of  allegations,  and  it  is  to  these  allegations  setting  up 
a  defense,  that  reference  is  made  in  findings  1  and  5.  It  will 
be  observed  that  the  issues  made  by  the  denials  of  the  an- 
swer had  been  disposed  of  in  findings  1,  2,  3,  and  then  the 
issues  made  by  the  allegations  of  the  defense  o/  justification 
and  fraud  are  disposed  of  by  the  other  findinj^s  of  fact  num- 
bered 4  and  5,  in  which  it  will  be  seen  allegations  are  dis- 
tinctly referred  to  and  mentioned.  This  mode  of  finding 
facts  by  reference  to  the  answer,  or  portions  of  it,  is  not  to 
be  commended.  It  imposes  greater  labor  in  this  Court,  both 
on  counsel  and  Court.  But  our  predecessors  have  accepted 
such  findings  as  proper  and  sufficient,  and  therefore  we  do 
not  feel  disposed  to  adopt  a  different  course. 

In  our  judgment  the  findings  are  not  obnoxious  to  the  criti- 
cism of  counsel  for  appellant.  They  do  show  what  particu- 
lar facts  are  found  by  the  Court,  and  there  is  no  uncertainly 
about  theuL    They  cover  all  the  issues  joined  in  the  cause. 

It  is  contended  by  appellant  that  the  Court  erred  in  admit- 
ting the  testimony  of  Bugbee,  the  Deputy  Sheriff,  as  to  the  dec- 
larations of  Jordan,  made  after  the  sale  to  the  plaintiff.  We 
have  examined  the  transcript  carefully,  and  failed  to  find  any 
such  testimony.  The  question  was  asked,  but  there  was  no 
answer  to  it  This  is  all  that  occurred  —  Bugbee  was  under 
examination  — 

''  QuesHan  hy  Mr.  Catlin.  Now,  proceed  and  state  what  he 
(Jordan)  said  to  you  afterwards  or  during  the  sale. 

'^  A*  When  the  sale  dosed,  on  the  way  up  to  Mr.  Jordan's 
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''  By  the  Court.  Do  I  understand  you  that  Mr.  Davis  and 
Mr.  Jordan  were  present  at  the  conversation  t 

"  A.  They  were  walking  together  side  by  side. 

'^  Mr.  McKune  objected,  because  it  was  matter  that  ooenrred 
after  the  sale. 

'^  The  Court  overruled  the  objection,  and  counsel  for  plain- 
tiff excepted. 

^'  A.  In  walking  up  to  the  office  after  the  sale,  Jordan  spoke 
to  Davis  about  the  opposition  they  had  in  huilding/*  The 
last  word  is  so  printed  in  the  record.  We  suppose  it  is  a  mis- 
take, and  that  **  bidding  "  was  intended. 

The  witness  then  proceeds  to  state  what  was  said  by  Davis, 
and  states  nothing  as  having  been  said  by  Jordan. 

ITo  such  point  as  the  one  stated  above  arises  in  the  case. 

A  similar  point  is  made  as  to  Guttenberg's  testimony  —  that 
he  testified  to  the  declarations  of  Jordan  made  after  the  sale. 
The  witness  testified  to  no  such  declarations.  The  declara- 
tions to  which  he  deposed  were  made  before  the  sale,  at  the 
Arcade  Hotel,  on  the  19th  of  February,  1879;  the  sale  took 
place  on  the  26th  day  of  the  same  month.  The  declarations 
to  which  he  did  testify  were  objected  to  on  the  ground  that 
the  plaintiff  was  not  present,  and  that  they  were  irrelevant 
and  immaterial.  The  Court  overruled  the  objection,  and 
plaintiff  excepted. 

The  declarations  objected  to  were  made  by  Jordan  on  his 
way  to  San  Francisco,  and  were  explanatory  of  his  motive  and 
inducement  to  make  the  journey.  They  were  material 
and  relevant  to  the  issue  of  fraud,  and  were  connected  with 
the  alleged  fraudulent  transaction,  and  formed  a  part  of  it. 
(Code  Civ.  Proc,  §  1850.) 

A  further  contention  on  the  part  of  appellant  demands  no- 
tice. It  is  said  that  judicial  sales  and  sales  under  legal  proc- 
ess are  not  within  the  Statute  of  Frauds,  which  requires  a 
delivery  and  change  of  possession.  This  position  is  sustained 
by  a  great  number  of  cases  of  other  States,  cited  in  the  brief 
of  counsel  for  appellant.  The  question  has  never  been  de- 
cided by  the  Supreme  Court  of  this  State.  We  find  no  case 
in  the  reports  in  which  it  has  been  determined.  But  it  is  un- 
necessary to  pass  on  it  here.  Actual  fraud  was  pleaded.  The 
defendant  did  not  rely  on  fraud  per  96  —  eonstrueUve  frauds 
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The  facts  alleged  as  to  the  lack  of  delivery  and  change  of 
possession  were  relied  on  as  an  element  in  the  actual  fraud 
averred,  and  they  were  put  in  evidence  to  establish  actual  fraud. 
Such  a  course  is  distinctly  sanctioned  in  O'Brien  v.  Chamber 
lain,  50  Cal.  289. 

It  follows  from  the  above  that  the  judgment  and  order  must 
be  affirmed,  and  an  order  will  be  entered  to  that  effect 

Shabfstbin,  J.y  MosBiBONy  0.  J.y  and  Mtbiok,  J.,  concurred. 

[After  the  foregoing  opinion  was  rendered,  the  following 
order  was  entered*] 

By  the  Ootjbt: 

The  opinion  heretofore  rendered  in  this  case  is  modified  as 
follows:  At  end  of  paragraph  beginning  ^'As  to  the  insuffi* 
ciency  of  the  evidence/'  etc,  add :  "  Sustained,  too,  by  the  tes- 
timony of  Edward  Nunan,  who,  it  appears,  had  nothing  to  do 
with  the  entry  of  the  judgment  in  favor  of  John  O.  Brown 
(no  process  having  been  served  on  him  in  the  action),  nor  the 
sale  xmder  the  execution  issued  on  it,  and  notified  Jordan  that 
all  the  proceedings  in  the  suit  of  Brown  and  the  sale  under 
the  execution  were  a  fraud  on  his  rights.'' 


[Na  7J05. —  Department  One.] 

E.  S.  CAREY  BT  AL.  V.  J.  a  RA:E  bt  At. 

EieBT  OF  Wat  —  Judombnt  in  Paiktition. —  M.  and  R.  with  others,  wen 
tenanta  In  common  of  a  ranch,  and  In  an  action  of  partition,  a  tract  of 
land,  designated  as  "  Survey  No.  55,**  was  allotted  to  the  former,  and 
**  Snrvey  No.  62  *'  to  the  latter.  This  action  was  brought  by  M.  'to  estab- 
lish a  right  of  way  over  B.'s  land  —  the  former  claiming  that  he  had  no 
other  avenne  of  transit  from  his  land  to  the  county  road,  and  that  he  was 
entitled  to  a  way  of  necessity.  It  appeared,  however,  that  by  the  judg- 
ment another  road  was  established  from  M.'s  land  to  the  county  road,  paso- 
Ing  along  the  front  of  B.*«  land,  but  this  road  was  rendered  impassable  by  a 
ditch  and  alough  at  a  point  opposite  R.'s  land,  which  would  require  an  ex- 
penditure of  about  one  thousand  dollars  to  fill  it  np:  Held:  The  plaintiff 
was  not  entitled  to  a  right  of  way. 
a*— A  right  of  way  does  not  originate  In  mere  convenlenea.  It  mast  ipriag 
inm  MM  tzpress  grant,  or  from  an  Implied  rewrvatlon,  «r  fH»  a  war  fot 
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a  length  of  time  ralBclent  to  create  a  praocrlptioii  or  a  bar  under  the 
Statnte  of  Llmltatlona  —  either  of  which  !■  prenimptiTe  erldence  of  a 
grant 

Id. —  IMPA88IBILXTT  ov  HiOBWAT  —  PUBLIC  BAsaMBNT^ — The  ImpanlUlity  of 
the  road  glveo  to  the  plaintiff  no  right  to  an  eaaement.  It  may  confer  a 
personal  temporary  right  which  he  hat  In  common  with  the  traveling 
public  to  pasa  oyer  the  land  of  another  where  an  eetebllshed  road  Is  im- 
passable; bat  that  la  not  a  right  which  la  Incident  or  appurtenant  to  his 
estete. 

Id. —  B0AD8  —  JuDGKBNT  IN  PABTiTiON. —  If  the  plaintiff  ever  had  a  right  of 
way  It  ceased  to  exist  when  he  acquired  by  the  Judgment  In  partition  a 
new  way.  The  Judgment,  by  which  this  way  was  established  for  the  benefit 
of  the  owners  of  the  ranch.  Is  binding  and  concluslTe  on  all  parties  to  It, 
and  their  legal  representetives  and  all  persons  claiming  from  them,  and  Is 
not  the  subject  of  collateral  Impeachment 

Appkat>  from  a  judgment  for  the  defendant  in  the  Superior 
Court  of  Sacramento  County.     Denson,  J. 

The  action  was  brought  to  quiet  the  title  of  the  plaintiff  to 
a  right  of  way, 

W.  F.  Oeorge  and  /.  H.  McKune,  for  Appellant 

The  Court  below  decided  that  in  a  sale  in  invitum  no  ease- 
ment by  necessity  could  be  reserved.  The  authorities,  as  well 
as  the  reasons,  are  the  other  way.  (Washb.  Eas.  221 ;  8  T.  R. 
50;  Russell  v.  Jackson,  2  Pick.  574;  Pemam  v.  Wead,  2  Mass. 
203 ;  S.  C,  3  Am.  Dec  43 ;  Taylor  v.  Townsend,  8  Mass.  411 ; 
S.  C,  6  Am.  Dec.  407 ;  Smyles  v.  Eastings,  22  N.  Y.  222.) 

r.  B,  McFarland,  for  Respondent 

The  plaintiff  invokes  the  old  and  almost  obsolete  doctrine 
of  a  way  by  necessity.  But  at  most,  a  way  of  necessity  arises 
only  between  grantor  and  grantee.  (Washb.  Eas.  and  Serv. 
I63.3  There  was  no  such  relationship  between  appellants  and 
respondents.  A  way  of  necessity  can  arise  only  when  there 
is  an  absolute  physical  necessity.  Mere  inconvenience  will 
not  do.  There  must  be  no  other  way,  and  no  place  for  another 
way.  (McDonald  v:  Lindall,  3  Eawle,  495;  Tvmhull  v. 
Rivers,  8  McCord,  131 ;  S.  C,  16  Am.  Dec.  622 ;  Cooper  v. 
Maupvn,  6  Mo.  624 ;  Anderson  v.  Btuchman,  8  Ind.  132 ;  Og- 
den  V.  Qrove,  38  Pa.  St  487 ;  Gayetty  v.  Beihune,  14  Mass.  65 ; 
8.  C,  7  AnL  Dec.  188 ;  Trash  v.  Patterson,  29  Me,  603;  Nich- 
oU  y.  Lvxe,  24  Pick.  102.) 
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'KoKssKy  J.: 

Originally^  the  appellant  McEnne  and  the  respondent  Bae 
were  oo-tenants  with  other  tenants  in  common  of  the  Moqne- 
lunme  Ranch,  situate  in  San  Joaquin  County.  In  an  action 
of  partition^  between  all  the  tenants  in  common  of  the  randi, 
s.  tract  of  land  containing  four  hundred  and  five  acres,  known 
and  designated  on  the  partition  map  of  the  ranch  as  '^  Survey 
No.  55/'  was  allotted  and  set  apart  in  severalty  to  appellant; 
and  a  tract  containing  two  hundred  and  sixty-two  and 
thirty-one  one  hundredths  acres,  known  and  designated  on 
the  same  map  as  "  Survey  No.  62,"  was  allotted  and  set  apart 
in  severalty  to  the  respondent  Each  appears  to  have  been 
in  possession  of  his  respective  tract  before  partition,  and  since 
partition  he  has  exclusively  used  and  occupied  it  as  sole  owner 
in  fee  simple  absolute.  But  before  the  partition,  appellant 
had  been  accustomed  to  pass  over  the  respondent's  land  to 
reach  a  highway  known  as  the  "Stockton  Oounty  Road." 
After  partition,  respondent  closed  his  land  against  all  travel 
over  it,  and  the  appellant  complains  that  in  consequence  of 
this  act^  he  has  no  avenue  of  transit  from  his  land  to  the 
county  road,  and  he  claims  to  be  entitled  to  a  way  of  necesr 
fiity  over  the  respondent's  land.  Whether  he  is  or  not,  is, 
therefore,  the  question. 

In  the  partition  suit,  the  pleadings  contained  no  all^ations 
upon  the  subject  of  roads  through  the  ranch.  But  by  the  in- 
terlocutory decree,  it  was  provided  that  *'the  referees  may  in 
their  discretion  lay  out  and  establish  public  and  private  roads 
over  the  land  to  be  partitioned,  as  diey  may  decree  advan- 
tageous to  the  interests  of  all  the  parties  concerned  in  the 
execution  of  this  decree." 

Pursuant  to  that  authority  the  referee  reported  that  "in 
accordance  with  said  decree,  and  our  instructions  therein  con- 
tained, we  laid  out  several  new  roads,  and  made  changes  in 
some  old  ones,  as  we  deemed  expedient  and  for  the  best  inter- 
ests of  the  parties  concerned,  all  of  which  will  appear,  refer- 
ence being  made  to  the  map  filed  with  this  report"  The 
report  was  in  all  things  confirmed.  A  final  judgment  was  en- 
tered thereon,  making  the  partition  of  the  randi  "effectual 
▼oL.  LVin  — 11 
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forever.''  From  the  judgment  no  appeal  was  taken,  and  it 
now  stands  in  full  force. 

By  the  judgment  two  roads  were  established  in  connection 
with  the  farms  of  the  appellant  and  respondent:  One  leading 
in  a  northerly  direction  from  the  north-east  comer  of  the  ap- 
pellant's land  to  a  wagon  road,  which  was  established  upon 
the  township  line  passing  through  the  randi,  from  east  to  west, 
until  it  intersected  with  the  county  road.  Situate  in  front  of 
this  wagon  road,  but  at  irregular  distances  from  it,  are  the 
respective  lands  of  the  appellant  and  respondent — appellant's 
land  being  about  half  a  mile  south  of  it  and  the  respondent's 
being  immediately  in  front  of  it,  and  about  two  and  a  half 
miles  west  of  the  appellant's  land. 

The  wagon  road  gives  the  appellant  access  from  his  farm 
to  the  county  road.  There  is  no  difficulty  about  traveling  it 
until  a  point  is  readied  in  the  road  about  on  a  line  running 
through  the  middle  of  the  respondent's  farm.  There  the  road 
is  rendered  impassable  by  a  ditch  and  a  slough,  which  inter- 
vene between  it  and  the  county  road,  and  which  require  an 
expenditure  of  about  one  thousand  dollars  to  fill  up  so  as  to 
make  the  road  convenient  for  travel  Until  that  is  done  it 
would,  unquestionably,  be  more  convenient  for  the  appellant 
to  pass  over  the  land  of  the  respondent,  and  thus,  by  flank- 
ing the  slou^  and  the  ditch,  get  into  the  county  road,  than 
for  the  appellant  or  the  county  to  repair  the  road.  But  a 
right  of  way  does  not  originate  in  mere  convenience.  It  must 
spring  from  an  express  grant,  or  from  an  implied  reservation, 
or  from  a  user  for  a  length  of  time  sufficient  to  create  a 
prescription,  or  a  bar  under  the  Statute  of  limitations,  either 
of  which  is  presumptive  evidence  of  a  grant 

The  record,  however,  of  this  case  disdoees  nothing  from 
which  it  might  be  inferred  that  there  ever  was  a  right  of  way 
appurtenant  to  the  parcel  of  land  allotted  to  the  appellant,  or 
that  he  or  any  other  of  the  former  tenants  in  common  of  the 
ranch  had  ever,  by  grant,  stipulation,  or  otherwise,  created  or 
reserved  such  an  easement  in  the  ranch  or  any  part  of  it,  and, 
certainly,  there  is  nothing  in  the  circumstances  of  the  estates 
as  ultimately  partitioned  among  them  from  which  sudi  a  right 
might  be  inferred.  If  the  appellant  has  any  right  whatever 
to  burden  the  respondent's  land,  it  originates  <mly  in  the  ne* 
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cessity  of  the  circumstances  in  which  he  is  placed,  and  not  in 
grant  Those  circumstances  show  that  he  has  a  way,  which 
needs  repair,  and  that  until  repaired  it  is  impassable.  But 
the  impassabilily  of  the  road  gives  to  a  party  no  right  to  an 
easement  It  may  confer  a  personal  temporary  right  which 
he  has,  in  common  with  the  traveling  public,  to  pass  over  the 
land  of  another  where  an  established  road  is  impassable;  but 
that  is  not  a  right  whidi  is  incident  or  appurtenant  to  his  es^ 
tate.  If  the  established  road  were  passable  there  would  be  no 
pretense  or  claim  of  a  right  of  way  by  necessity  over  the  land 
of  another. 

As  we  have  seen,  there  is  nothing  in  the  record  to  show  that 
the  appellant  ever  had  such  a  right  before  partition  of  the 
ranch;  but  if  he  ever  had  such  a  right,  it  ceased  to  exist 
when  he  acquired,  by  the  judgment  in  partition,  a  new  way. 
Having  acquired  such  a  way,  the  necessity  to  pass  over  the  land 
of  the  respondent  has  ceased,  and  the  right^  if  it  ever  ex- 
isted, has  become  extinguished.  {Hwnjcoch  v.  Werdwortli,  5 
Mete.  Mass.  446;  Abbott  v.  StewoHstown,  47  K.  H.  230;  Qar- 
land  V.  JekyU,  2  Bing.  276;  iV'.  F.  Ins.  and  Trad  Co.  v. 
Minor,  1  Barb.  Ch,  363.)  And  the  judgment  of  partition  by 
which  this  way  was  established  for  the  benefit  of  the  owners 
of  the  ranch  is  binding  and  conclusive  on  all  parties  to  it,  and 
their  legal  representatives,  and  on  all  persons  claiming  from 
them.  It  is  not  the  subject  of  collateral  impeachment 
766,  1908,  Code  Civ.  Proc) 

Judgment  afBrmed. 

Boss,  J.,  and  MoKii^stby,  J.,  concurred. 


[Ko.  7,520. —  Department  Out.] 

THOMAS  MORAN  v  DANIEL  ABBEY  jrr  At.» 

DaMUBBnt — WAim  —  Pbssumption. —  Where  the  defendantit  after  a  de- 
marrer  to  the  oomplalnt  —  which  does  not  appear  from  the  record  to  have 
heen  disposed  of  —  answer  to  the  merits,  the  presumption  is  that  the  de- 
murrer has  heen  waived  or  OTermled. 

PB0KI88OBY  NoTB — pATHKiT  —  Byidbncb. —  A.  and  H.  made  their  promissory 
note  —  of  data  Decemher  20th,  1875  —  payable  to  the  ordtr  of  the  pajsa 
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MIA  year  after  date  at  the  banking  honee  of  B.  B.  A  Co.  After  the  ma- 
tarity  of  the  note  —  apon  the  suggestion  of  A.  that  the  note  was  bearing 
good  Interest,  and  that  the  plaintiff  should  take  It  out  of  bank  and  hold 
It  for  himself  —  the  plaintiff,  without  suing  the  owner  of  the  note  or  hay- 
taig  any  negotiations  with  him,  went  to  the  bank  where  the  note  had  been 
left  for  collection,  paid  to  the  agent  the  amount,  and  recovered  from  him 
the  note  unindorsed;  but  more  than  two  years  afterwards,  upon  being 
adylsed  by  his  lawyer  that  an  Indorsement  was  necessary,  procured  the 
Indorsement  of  the  payee  **  without  recourse,**  and  brought  this  action. 
Upon  the  trial  —  the  plaintiff  being  on  the  stand  —  the  defendant  offered 
to  show  by  the  witness,  **  that,  through  a  large  course  of  dealings  between 
M..  the  plaintiff,  and  A.,  M.,  without  having  consulted  with  U.  (the 
payee),  takes  A.'s  money  to  the  bank  and  pays  the  note;  and  that  he 
held  at  that  time  ail  the  property  of  A.  In  his  hand,  and  that  the  pay- 
ment on  that  occasion,  though  nominally  made  by  M.,  was  In  fact  made 
by  A.,  growing  out  of  the  nature  of  the  transactions  of  the  parties ;"  and 
the  offer  was  r^ected  on  the  ground  that  the  OTldence  was  Irrelevant  and 
Immaterial. 
Beld:  The  circumstances  offered  to  be  proved.  In  connection  with  the  dreum- 
stances  attending  the  transaction  with  the  bank,  would  have  tended  to  prove 
payment  of  the  not  a  by  the  plaintiff  for  A.,  and  at  his  request,  and  the  coart 
erred  In  rejecting  the  evidence. 
BriDCNCB  —  Bklbvant  —  DnriNiTiON. —  The  meaning  of  the  word  relevant,  as 
applied  to  testimony,  is  that  it  directly  touches  upon  the  Issue  which  the 
parties  have  made  by  their  pleadings,  so  as  to  assist  In  getting  at  the  truth 
of  It 

Appeal  from  a  judgment  for  the  plaintiff,  and  an  order  de- 
nying a  new  trial,  in  the  Superior  Court  of  Butte  Oounty. 

HUNDLKT,  J. 

Burt  &  HamiUon,  for  Appellant 
Cfray  <&  Oale,  for  Respondent. 

McKee,  J.: 

Action  upon  a  promissory  note.  On  December  80th,  1875, 
Daniel  Abbey  and  Phillip  Heffner  made  and  delivered  to 
George  Hancock  their  joint  and  several  promissory  note  for 
the  sum  of  nine  hundred  dollars,  payable  one  year  after  date 
to  the  order  of  George  Hancock,  at  the  banking  house  of 
Hideout,  Smith  &  Co.,  in  Oroville,  with  interest  thereon  at 
the  rate  of  one  and  a  half  per  cent,  per  month  from  date  until 
paid.  The  note  was  left  in  the  banking  house  of  Bideout| 
Smith  k  Co.  for  collection. 

In  November^  1879^  the  payee  indorsed  it  ^without  le* 
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course/'  and  immediately  thereafter,  the  plaintiflF  oommehoed 
this  action  upon  it  To  the  complaint  in  the  action  the  de- 
fendants filed  a  demurrer,  which  does  not  appear  by  the  record 
before  us  to  have  beon  disposed  of,  but  the  presumption  is 
that  it  was  waived  by  the  defendants,  or  overruled  by  the 
Court,  as  the  defendants,  after  demurring,  answered  sepa- 
rately to  the  merits  —  Abbey  pleading  payment  by  a  discharge 
in  bankruptcy,  and  HefFncr  the  general  denial  and  payment. 
Upon  ^'lese  issues  the  case  was  tried  by  the  Court  with  a  jury. 
Plaintiff  had  verdict  and  judgment  against  Hefiner  alone  for 
one  thousand  jeven  hundred  and  thirty-eight  dollars  and  forty- 
two  cents,  from  which,  and  the  order  denying  his  motion  for  a 
new  trial,  \e  appeals. 

In  the  course  of  the  trial  of  the  case,  after  the  plaintiff  had 
testified  to  the  circumstances  of  getting  the  note  from  the 
bank,  and  of  its  subsequent  indorsement  by  the  payee,  counsel 
for  the  defendant,  in  cross-examination  of  the  plaintiff,  asked 
him  the  following  question,  viz. :  "  Now,  during  these  years, 
from  1876  up  to  this  time,  have  you  been  holding  all  Abbey's 
property  ?  What  property  has  Abbey  owned  that  you  did  not 
hold?"  This  was  objected  to  on  the  ground  that  it  was 
irrelevant  and  immaterial.  Upon  which  counsel  for  defend- 
ant arose  and  made  the  following  offer :  "  We  offer  to  show  that 
through  a  large  course  of  dealings  between  Moran  and  Abbey, 
Moran,  without  having  consulted  with  Hancock,  takes  Abbey's 
money  to  the  bank  and  pays  the  note;  and  that  he  held  at 
that  time  all  the  property  of  Abbey  in  his  hands,  and  that 
the  payment  on  that  occasion,  though  nominally  made  by 
Moran,  was,  in  fact,  made  by  Abbey,  growing  out  of  the  na- 
ture of  the  transactions  of  the  parties."  The  same  objection 
was  made  to  tlie  offer,  and  the  Court  sustained  the  objection, 
to  which  the  defendants  excepted,  and  the  same  is  assigned 
as  error. 

The  fact  in  the  issue  made  by  the  defendant  Heffner,  was 
payment  That  fact  was  provable  not  only  by  the  circum- 
stances attending  the  taking  up  of  the  note  from  the  bank,  but 
by  those  of  the  relation  existing  between  Abbey  and  the 
plaintiff,  and  their  course  of  dealing  with  each  other  in  their 
business  and  with  reference  to  the  property  of  Abbey. 

It  appeared  by  the  testimony  of  the  plaintiff  in  his  exam- 
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ination  in  chief,  that  he  had  got  poesession  of  the  note  in 
1877,  under  very  suspicions  circumstances.  As  a  money- 
lender he  was  intimately  acquainted  with  all  of  Abbey's  busi- 
ness affairs ;  he  knew  that  the  note  had  been  given  by  Abbey  to 
secure  payment  of  money  borrowed  by  him,  and  that  Heff- 
ner  was,  in  fact,  only  the  surety  of  Abbey,  although  he  had 
signed  the  note  with  him  as  a  principal.  He  also  knew  that, 
before  the  maturity  of  the  note,  Abbey  had  become  insolvent, 
and  had  been  declared  and  adjudged  a  bankrupt,  by  the  judg- 
ment of  the  United  States  District  Court  for  the  District  of 
California ;  and  he  had  a  "  crop  mortgage  upon  all  of  Abbey's 
crops."  It  was  under  those  circumstances  that  Abbey,  one 
day,  informed  the  plaintiff  he  had  heard  that  Heffner  was 
trying  to  borrow  money  to  take  up  the  note  in  question,  and 
suggested  to  him  ^'  if  he  had  the  money  he  could  take  the 
note  out  of  the  bank  and  hold  it  himself,  as  it  was  drawing 
good  interest"  Solely  upon  that  suggestion,  the  plaintiff, 
without  seeing  the  owner  of  the  note,  or  having  any  nego- 
tiations with  him  or  any  one  else,  for  purchasing  it,  went  to 
the  bank,  wheve  the  note  had  been  left  for  collection,  told  the 
managing  agent  of  the  bank  to  figure  up  the  principal  and 
interest  due  upon  it,  and  when  the  amount  was  ascertained, 
he  counted  it  out  on  the  counter.  The  agent  took  the  money 
and  passed  the  note  unindorsed  to  the  plaintiff,  who  made  no 
request  for  a  transfer  of  the  note  by  indorsement  or  other- 
wise. But  he  took  it  and  *^  put  it  away  in  his  safe  among 
the  balance  of  his  papers,"  where  it  lay  for  over  two  years, 
when  he  took  it  out  to  bring  suit  upon  it.  On  taking  it  to 
his  lawyer,  he  was  advised  that  it  ought  to  be  indorsed  by 
the  payee.  For  that  purpose  he  took  the  note  to  Hancock,  to 
whom  it  had  been  given,  who,  after  many  objections  and 
much  reluctance,  finally  consented  to  indorse  it  *^  without  re- 
course." 

And  not  only  did  the  plaintiff  obtain  possession  and  indorse- 
ment of  the  note  under  suspicious  circumstances,  but  his  testi- 
mony as  to  the  nature  of  the  transaction  itself  was  equivocal, 
as  is  apparent  from  his  answers  to  the  following  questions, 
asked  him  by  his  own  counsel : 

^^  Q.  Did  you  pay  the  note  at  the  request  of  Abbey! 

^^  A.  I  paid  it  at  the  request  of  Mr.  Abbey. 
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"  Q.  Did  you  pay  it  or  buy  the  note  I 

'^  A«  I  bought  it  out  of  the  bank. 

"  Q.  Did  you  satisfy  or  buy  the  note! 

'^  A«  I  bought  the  note  right  out  of  the  bank'' 

But  from  whom  did  he  buy!  Not  from  the  owner  or  any 
one  authorized  to  sell;  not  even  from  the  agent  of  the  bank. 
In  his  examination  in  chief  he  declared:  *^  I  took  the  note  up 
at  Abbey's  request,  without  seeing  the  owner  or  making  any 
trade  with  him  at  all.  I  knew  Hancock,  to  whom  the  note 
was  given.  I  never  spoke  to  him  about  buying  the  note. 
*  *  *  I  never  had  a  conversation  with  him  about  it  until 
I  was  going  to  commence  suit  upon  if 

After  such  evidence  from  the  plaintiff,  the  defendant,  cer- 
tainly, had  the  right,  in  cross-examination  of  the  plaintiff,  to 
show  that,  before  and  after  the  bankruptcy  of  Abbey,  and  at 
the  time  of  the  transaction  with  the  bank,  by  which  the  plain- 
tiff got  possession  of  the  note,  the  plaintiff  had  the  charge  and 
control  of  all  the  property  of  Abbey,  and  that,  by  the  course 
of  dealings  between  them,  he  had  held  and  used  the  property 
by  the  sanction  of  Abbey,  as  security  or  otherwise,  for  his 
assumption  of  payment,  or  payment  of  Abbey's  debts  or  bills. 
These  circumstances,  in  connection  with  the  circumstances  at- 
tending the  transaction  with  the  bank,  would  have 
tended  to  establish  the  truth  of  the  fact,  which  was  already 
rendered  probable  by  the  testimony  of  the  plaintiff  in  his  ex- 
amination in  chief,  viz. :  payment  of  the  note  by  the  plaintiff 
for  Abbey,  and  at  his  request  If  the  note  was  then  paid  it 
could  not  have  been  revived  two  years  afterwards  by  indorse- 
ment A  transaction  which  amounts  to  payment  of  a  note 
can  not  be  transformed  into  a  transfer  of  it  by  a  subsequent 
indorsement  Such  an  attempt  would  be  a  fraud  upon 
the  makers  of  a  note,  and  as  defendants  to  an  action 
upon  it  they  should  be  allowed  great  latitude  in  proving  their 
defense.  When,  therefore,  the  plaintiff  in  testifying  as 
a  witness,  admitted  that  he  received  the  note  in  controversy 
after  maturity,  and  under  circumstances  of  suspicion, 
great  latitude  should  have  been  allowed  the  defendant  in  cross- 
examining  him  as  to  all  the  circumstances  or  collateral  facts 
which  were  capable  at  all  of  affording  any  reasonable  pre- 
sumption or  inference  of  the  fact  of  payment    If  the  &cti 
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offered  tended  in  any  way  to  oonstitute  a  link  in  the  chain  of 
proof  which  the  plaintiff  himself  had  forged,  they  were  ad- 
missible,  although  alone  they  might  not  have  been  persuasive 
of  the  truth  of  the  fact  in  issue.  But,  even  alone,  and  as  affirma- 
tive evidence  by  the  defendant,  we  think  they  were  relevant, 
because  they  tended  to  prove  the  issue.  The  meaning  of  the 
word  relevant,  says  the  Supreme  Court  of  New  York,  as  ap- 
plied to  testimony,  is  that  it  directly  touches  upon  the  issue 
which  the  parties  have  made  by  their  pleadings,  so  as  to  assist 
in  getting  at  the  truth  of  it  It  comes  from  the  French  reliever. 
which  means  to  assist  Whatever  testimony  was  offered  which 
would  assist  in  knowing  which  party  spoke  the  truth  of  the 
issue,  was  relevant,  and  when  to  admit  it  did  not  override  other 
formal  rules  of  evidence,  it  ought  to  have  been  taken.  (Platner 
V.  Platner,  78  K  Y.  96.) 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial 

Bo88y  J.,  and  McEinstby,  J.,  concurred. 


[No.  7,5S6. —  Department  Two.] 

HUNGARIAN  HILL  GRAVEL  MINING  CO.  v.  THOMAS 

S.  MOSES  BT  AL. 
WATBR       BlOBT  —  MOSTGAOB — iMPBOVllfBNTS       OF       MOBTOAOBD       PBBM  ISSfl — 

Appubtbnances. —  Q.,  being  the  owner  of  certain  mining  claims  known 
as  the  *'  Kelly  A  Co.  Claims,**  and  of  certain  ditches  aand  water  rights 
appnrtenant,  mortgaged  the  same  to  the  defendants.  At  the  date  of  the 
mortgage,  G.  owned  a  ditch  known  as  the  "  Kelly  Ditch/*  hy  which  the 
waters  of  Oansner  Creek  were  conducted  to  his  land,  but  he  afterwards 
constructed  a  new  ditch  on  a  higher  level,  and  also  a  reservoir  on  his  claim, 
to  be  used  In  connection  therewith,  and  abandoned  the  old  ditch  and  suf- 
fered It  to  fall  out  of  reiMilr.  Afterwards  he  conreyed  to  the  plalntltff  hit 
dalms  —  with  an  adjoining  one  that  he  had  purchased  —  together  with  the 
new  ditch  and  all  water  rights  appnrtenant:  the  deed  providing  that  the 
conveyance  was  made  subject  to  the  mortgage  of  O.  to  the  defendants. 
The  defendants  snbseqnently  purchased  the  mortgaged  premises  at  tho 
foreclosure  sale  in  an  action  brought  against  O.  and  the  plalntlir  to 
foreclose  the  mortgage.  In  an  action  by  the  plaintiff  to  quiet  Its  title  to 
the  new  ditch  and  reservoir,  and  the  water  rights  used  and  ooniifctsd  witk 
tbo 
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BtU:  TlM  eonttrnetloii  of  the  new  dlteh  and  reMirolr  was  for  the  parpose 
of  employing  to  better  adyantafe  the  nse  of  the  water  rights  covered  by  the 
mortgage,  and  they  paaeed  by  the  forecloeore  eaJe  to  the  defendant 
Acnoif  TO  Quwr  Tztlb  —  Amwn  ^-  Plbadino  —  Judom bht. —  In  an  action  to 
qolet  title,  where  the  anawer  conalata  of  denials  of  the  plalntUTs  allegsr 
tlons,  and  contains  none  of  the  elements  of  a  cross-complaint,  as  dlstln- 
galshed  from  a  defense  to  the  plalntUTs  action,  and  contains  no  prayer  for 
alllrmatlTe  relief,  it  la  error  for  the  decree  to  award  aillrmatlTe  relief. 

Appeal  from  a  judgment  for  the  defendants  in  the  Su- 
perior Court  of  Plumas  County.    Hundley,  J. 

The  answer  contains  a  series  of  denials  of  various  allega- 
tions in  the  complaint,  and  then  proceeds  as  follows : 

**  Defendants  deny  that  their  claim  to  and  estate  in  the  said 
property  is  void  or  without  right;  but  on  the  contrary,  they 
allege  that  defendants  are  the  owners  of,  and  in  possession  of, 
and  entitled  to  the  possession,  use,  and  enjoyment  of  all  the 
real  estate  described  in  plaintiff's  complaint,  and  every  part 
and  parcel  thereof.  Wherefore,  defendants  pray  that  plain- 
tiff take  nothing  by  its  action  herein,  and  that  diey  go  hence 
unharmed,  with  their  costs. 

The  following  are  the  findings  of  fact  in  the  court  below: 

1.  That  on  the  27th  day  of  April,  1872,  and  for  a  long  time 
prior  thereto,  the  defendants  were  in  the  possession  of  a  set 
of  mining  claims  situate  on  Hungarian  Hill,  Plumas  Town- 
ship, Plumas  County,  State  of  California,  consisting  of  one 
hundred  and  thirteen  and  one  tenth  acres,  known  as  the  Kelly 
&  Co.  Claims,  and  were  engaged  in  working  the  same  by  hy- 
draulic pressure. 

2.  That  to  work  said  claims  the  defendants  owned  and  used 
a  ditch  conveying  all  of  the  waters  of  Gansner  Creek  and  in- 
termediate streams,  except  for  a  few  days  at  times  of  high 
freshets,  to  said  claims,  called  the  Old  Kelly  Ditch;  also  a 
small  ditch  conveying  the  waters  of  the  Harthey  Fork  of  Slate 
Creek  to  said  claims,  called  the  Slate  Creek  Ditch. 

That  the  Kelly  Ditch  delivered  the  waters  of  Gansnor  Creek 
into  a  small  reservoir  situated  upon  said  claims,  and  that  the 
Slate  Creek  Ditch  had  no  reservoir  connected  with  it,  and 
that  neither  of  said  ditches  was  high  enough  to  enable  the 
defendants  to  work  all  portions  of  said  claims  from  said  ditcbea 
or  from  said  reservoirs. 
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8.  That  by  means  of  said  Kelly  Ditch  the  defendants  then 
possessed  and  used,  and  for  a  long  time  prior  to  said  date,  to 
wit,  since  the  year  1859,  had  possessed  and  used  all  of  the 
waters  of  said  Gansner  Creek,  and  the  streams  intermediate 
said  creek  and  said  claims,  in  so  mining  thereon. 

4.  That  on  the  28th  day  of  April,  1872,  the  defendants  con- 
veyed all  of  said  claims,  ditches,  and  water  rights  to  one  J.  D. 
Goodwin. 

6.  That  on  the  28th  day  of  June,  1872,  said  Goodwin  con- 
veyed all  of  said  property  to  one  Clinton  Gumee,  and  said 
Gumee  at  the  same  time  executed  to  these  defendants  a  mort- 
gage, by  which  he  did  grant,  bargain,  sell,  and  convey  to  the 
defendants  all  of  said  property,  to  secure  llie  sum  of  ten  thou- 
sand dollars  thereafter  to  become  due  from  the  said  Gumee 
to  these  defendants. 

6.  That  on  the  said  28th  day  of  June,  1872,  Gumee  posted 
notices  on  the  several  branches  of  Mill  Creek,  a  stream  be- 
yond Gansner  Creek,  and  some  three  miles  further  from  said 
claim  than  the  last  named  creek,  claiming  a  large  amount  of 
the  waters  of  said  Mill  Creek  for  his  mining  purposes. 

7.  That  upon  the  conveyance  to  Gumee  of  said  claims, 
ditches,  and  water  rights,  he  entered  into  the  possession  of 
the  same,  and  immediately  located  a  line  of  ditch,  commenc- 
ing at  the  lower  end  on  a  ridge  making  down  between  the 
head  of  the  Slate  Creek  Ditch  and  the  old  Kelly  Ditch,  and 
from  sixty  to  one  hundred  feet  higher  than  said  ditches,  and 
high  enough  to  cover  all  portions  of  said  nuning  claims,  and 
running  along  in  the  direction  of  Gansner  Creek,  at  a  less 
grade  than  the  old  Kelly  Ditch,  until  it  intersected  and  crossed 
the  latter  some  half  mile  below  its  head. 

Continuing  the  location  of  the  new  line  of  ditch  to  Quincy 
Bavine,  and  to  the  west  branch  of  said -Mill  Creek. 

8.  That  at  the  time  of  locating  this  new  line  of  ditch  Gumee 
located  three  new  reservoir  sites,  one  at  the  head  of  the  Slate 
Creek  Ditch,  so  that  the  water  from  the  new  ditch  might  be 
dropped  into  it,  called  Eeservoir  No.  4 ;  one  on  the  line  of  the 
Slate  Creek  Ditch  called  No.  1;  and  one  some  twenty-five 
feet  below  the  lower  end  of  the  line  of  ditch  so  located  and 
between  that  and  the  old  reservoir,  called  No.  3,  and  claimed 
by  the  plaintiff  in  its  complaint,  and  he  immediately  com- 
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iDenced  the  constructioii  of  all  of  these  reservoirs,  and  also  to 
enlarge  the  old  resenroir,  which  he  called  Beservoir  No.  2. 

He  caused  to  he  constructed  a  ditch  leading  from  Beservoir 
No-  8  to  a  point  near  Beservoir  No.  2,  and  some  twenty-five 
feet  above  the  same,  so  that  all  the  water  from  Na  3  could 
be  discharged  into  No.  2. 

9.  That  at  the  time  Gumee  took  possession  of  the  property 
the  Slate  Creek  Ditch  consisted  mainly  of  a  small  flume,  some 
sixteen  inches  in  width,  which  he  inmiediately  removed,  and 
constructed  a  ditch  on  the  line  of  said  flume  from  Beservoir 
No.  4  to  Beservoir  No.  1  of  sufficient  size  to  convey  seven 
hundred  and  fifty  inches  of  water;  and  also  a  ditdi  from 
Beservoir  No.  ly  of  the  same  capacity,  to  a  point  on  said 
claims  just  below  Beservoir  No.  2;  and  also  constructed  a 
ditch  from  the  latter  reservoir  into  the  Slate  Creek  Ditch, 
and  from  said  junction  the  Slate  Creek  Ditch  was  extended 
to  a  point  nearly  opposite  the  lower  end  of  that  portion  of  the 
mining  claims  situated  on  what  is  called  the  Quigley  Channel, 
and  from  said  junction  to  this  lower  end  of  the  Slate  Creek 
Ditch  it  had  a  capacity  of  some  one  thousand  seven  hundred 
inches. 

10.  That  he  commenced  and  during  that  fall  completed  the 
ditch  newly  located  by  him  to  Quinoy  Bavine,  some  half  mile 
beyond  Gkinsner  Credc,  and  of  a  capacity  of  one  thousand 
seven  hundred  inches,  and  before  the  first  of  November  of 
that  year  turned  all  of  the  waters  of  said  Ghmsner  Creek,  and 
of  aU  other  streams  on  the  line  thereof  between  said  creek 
and  the  mining  claims,  into  the  new  ditch  thus  constructed, 
and  that  the  three  new  reservoirs,  the  enlargement  of  the  old 
one,  and  the  ditches  for  the  distribution  of  the  waters  upon 
said  claims,  were  completed  at  the  time  of  or  before  the  com- 
pletion of  the  above  new  ditch  to  the  Quinc^  Bavine. 

11.  That  immediately  after  taking  possession  of  said  mining 
claims,  Gumee  purchased  a  large  lot  of  twenty-two  and  twenty- 
one  inch  iron  pipe,  caused  the  same  to  be  placed  on  said  mining 
claims  in  two  lines,  one  connected  by  means  of  a  bulkhead  with 
the  end  of  the  ditch  leading  the  water  from  Beservoir  No.  3  to 
the  point  above  Reservoir  No.  2,  and  at  an  elevation  above 
the  latter  reservoir,  and  leading  thence  on  to  that  portion  of 
said  claims  known  as  and  called  the  Arkansas  Tract;  and  the 
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other  line  connected  by  means  of  a  bulkhead  with  the  lower 
end  of  the  Slate  Creek  Ditch,  and  leading  thence  to  the  lower 
end  of  that  portion  of  said  claims  known  as  the  Safe  or  Kelly 
Tracty  on  the  Qnigley  Channel;  and  that  these  lines  of  pipe 
were  so  placed  for  the  purpose  of  working  said  mining  daims, 
and  were  completed  in  the  fall  of  1872. 

12.  That  in  April,  1873,  Qumee  constructed  the  ditch  from 
the  Quincy  Ravine  to  the  west  branch  of  Mill  Creek,  with  a 
capacity  of  seven  hundred  and  fifty  inches,  and  succeeded  in 
getting  about  one  hundred  inches  of  water  through  from  said 
Mill  Creek  to  Gansner^s  Creek,  for  three  or  four  weeks,  when 
the  farmers  compelled  him  to  turn  the  water  of  Mill  Creek 
down  the  stream.  The  Quincy  Bavine  furnished  no  water 
for  the  use  of  said  ditch,  and  no  greater  amount  than  the  one 
hundred  inches  of  water  has  been  obtained  by  reason  of  the 
extension  of  the  ditch  beyond  Qansner's  Creet 

18.  That  from  the  time  of  the  construction  of  the  new  ditch 
the  old  Eelly  Ditch  has  been  unused,  and  has  become  so  much 
out  of  repair  that  it  would  require  some  two  thousand  dollars 
to  fit  it  for  conveying  the  Gansner  Creek  water  to  the  mining 
claims. 

14.  That  by  means  of  the  new  ditches,  the  said  reservoirs, 
and  the  two  lines  of  pipes,  Oumee  used  all  of  said  waters 
upon  these  mining  claims  until  in  1874,  when  he  sold  and  con- 
veyed all  of  said  property  to  the  plaintiff. 

15.  That  at  the  time  Gumee  located  the  said  Mill  Creek  and 
Quincy  Ravine  water  privileges,  bought  and  placed  said  iron 
pipe,  constructed  said  main  ditch  to  Quincy  Ravine,  and  en- 
larged and  built  said  reservoirs  and  the  ditches  connected  there- 
Avith,  he  owned  no  other  mining  claims  than  those  purchased  of 
defendants  as  aforesaid,  but  on  the  21st  of  November,  1872,  he 
purchased  a  claim  on  the  said  Quigley  Channel  below  and  ad- 
joining which  portion  of  his  said  claims  called  the  Safe  or  Kelly 
Tract,  that  portion  so  purchased  is  known  as  the  Hersey  Claim. 

16.  That  the  deed  from  Gumee  conveying  the  above-de- 
scribed water  ditches,  reservoirs,  water  rights,  and  mining 
claims  to  plaintiff,  after  particularly  describing  each  and  all 
of  said  lots  of  property,  provides  that  the  whole  thereof  is 
conveyed  subject  to  the  mortgage  which  Gumee  executed  to 
these  defendants  as  aforesaid,  and  that  plaintiff  should  fully 
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discharge  and  pay  the  same,  and  hold  Ghirnee  entirely  free  and 
harmless  on  aocxmnt  thereof. 

17.  That  in  the  winter  of  1874-6,  the  plaintiff  having 
worked  that  portion  of  the  original  Eelly  &  Ca  daims^  called 
the  Arkansas  Tract,  as  far  as  the  tunnel  outlet  therefrom 
would  permit^  moved  the  line  of  large  pipe  situate  thereon, 
as  aforesaid,  to  the  lower  end  of  said  Hersey  Claim,  with  thQ 
view  of  working  up  said  channel  to  the  Kelly  &  Co.  Claims, 
thereby  enabling  it  to  work  said  claims  to  better  advantage, 
and  in  1875  and  1876  did  so  work  upon  tlie  said  Hersey 
claim  in  the  direction  of  the  original  Claims,  leaving  the  other 
line  of  pipe  in  position,  as  aforesaid,  to  be  used  in  working 
the  Kelly  &  Co.  Claims  as  soon  as  that  point  should  be  reached. 

18.  That  for  the  purpose  of  so  working  the  Hersey  Claim, 
the  plaintiff  concentrated  the  said  waters  of  Mill  and  Gansner 
creeks  ^n  said  reservoirs,  and  by  means  of  the  Slate  Creek 
Ditch  from  the  point  where  it  connects  with  the  ditch  from 
Eeservoir  No.  2  conveyed  said  water  to  the  lower  end  of 
said  ditch,  then  dropped  it  into  a  ravine  called  Pipe  Bavine, 
from  which  it  was  taken  by  means  of  ditch  to  the  Hersey 
Claim. 

19.  That  no  use  was  made  of  said  ditches  and  water  rights 
in  1877,  and  the  plaintiff  never  has  used  the  said  Mill  Creek 
Ditch,  nor  the  said  Beservoir  No.  3,  at  any  point  or  in  any 
manner  than  through  the  other  reservoirs  and  the  Slate  Creek 
Ditch,  as  aforesaid. 

20.  That  on  the  6th  day  of  February,  1877,  defendants 
commenced  an  action  in  the  District  Court  in  and  for  said 
Plumas  County  against  said  Gumee  and  the  plaintiff,  to  fore- 
close said  mortgage.  That  the  plaintiff  was  duly  served  with 
summons  therein,  and  made  default,  and  on  the  18th  day  of 
April,  1878,  these  defendants  obtained  a  decree  of  said  CV>urt 
foreclosing  said  mortgage,  and  directing  the  sale  of  the  said 
Kelly  &  Co.  Mining  Claims,  and  all  water  ditches  con- 
veying water  thereon,  including  the  Slate  Creek  Ditch, 
with  all  the  water,  water  rights  and  privileges  belonpr- 
ing  to  the  said  water  ditches,  and  each  of  them,  and  all 
reservoirs  used,  had,  and  belonging  to  said  mining  claims, 
and  every  part  and  portion  thereof,  to  satisfy  the  sum  due  on 
•aid  mortgage,  amounting  to  twelve  thousand  nine  hundred 
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and  eighteen  dollars,  besides  costs;  and  that  said  property 
was  duly  sold  by  the  Sheriff  of  Plumas  County,  at  public  auc- 
tion, on  the  19th  day  of  September,  1878,  to  these  defendants, 
for  sufficient  to  satisfy  the  said  decree.  That  no  redemption 
of  said  property  was  made,  and  (m  the  27th  day  of  March, 

1879,  the  said  Sheriff  executed  to  the  defendants  his  deed 
ccmveying  all  of  said  last  described  property  to  them,  and  im- 
mediately thereafter  these  defendants  entered  into  the  pos- 
session of  the  whole  of  said  property,  including  the  Mill 
Creek  Ditdi  and  Beservoir  No.  3,  and  of  all  water  rights  per- 
taining thereto,  and  have  continuously  held,  used,  and  en- 
joyed the  same^  without  objection,  until  the  conunenoement  of 
this  action. 

And  as  conclusions  of  law  from  the  foregoing  facts,  it  is  con- 
sidered that  the  defendants  are  the  owners  of  and  entitled  to 
the  property  described  in  the  plaintiff's  complaint,  and  known 
as  and  called  the  Mill  Creek  Ditch,  together  with  ^'  Reservoir 
No.  3,"  situated  on  the  line  thereof,  and  all  water  rights  con- 
nected therewith  and  appurtenant  thereto. 

The  annexed  is  a  copy  of  the  map  referred  to  in  the  find- 
ings. 

R.  H.  Variel,  W.  W.  Kellogg,  and  Creed  Hajftnond,  for 
Appellant 

J.  D.  Ooodwin,  for  Bespondents. 

Mybick,  J.: 

1.  This  case  comes  to  us  on  appeal  from  the  judgment 
rendered  in  favor  of  defendants  against  the  plaintiff.  A 
bill  of  exceptions  appears  in  the  transcript  The  case  was 
tried  by  the  Court,  and  the  findings  were  filed  and  judgment 
entered  August  17th,  1880;  the  plaintiff  served  and  filed  a 
notice  of  appeal  August  25th,  1880,  and  filed  an  undertaking 
on  appeal  August  27th,  1880.  No  order  was  made  extending 
the  time  for  preparing  a  draft  of  bill  of  exceptions.  On  the 
14th  of  September,  1880,  plaintiff's  proposed  bill  of  excep- 
tions was  served  on   defendant's   attorney;   Novemb^  lOUi, 

1880,  defendant's  attorney  admitted  service  of  an  amended 
bill  of  exceptions;  November  12th,  1880,  the  Judge  settled 
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and  oertified  the  bill,  and  on  the  15th  of  December  the  clerk 
certified  the  transcript  When  the  proposed  bill  and  the 
amended  bill  were  served,  no  objection  was  made  that  they 
were  not,  respectively,  in  time. 

Objection  is  made  by  the  respondents,  that  the  bill  was  not 
in  time,  and  should  be  disregarded,  and  the  case  considered 
only  on  the  judgment  roll. 

2.  The  bill  of  exceptions  is  a  statement  of  the  evidence  in 
the  case,  and  contains  but  one  note  of  exception,  and  that  is 
to  the  admitting  in  evidence  of  a  certificate  of  sale  and  the 
Sheriffs  deed.  No  error  appears  in  the  ruling  of  the  Court 
admitting  them  in  evidence.  At  the  foot  of  the  bill  of  excep- 
tions are  eighteen  assignments  of  error,  all  relating  to  the 
findings  —  some  specifying  certain  findings  as  not  supported 
by  the  evidence,  others  specifying  findings  as  contrary  to  the 
evidence,  others  stating  that  the  findings  embrace  matters  not 
in  issue,  and  others  that  some  of  the  issues  are  not  covered  by 
the  findings. 

Objection  is  made,  that  all  the  matters  above  referred  to, 
except  the  exception  noted,  are  matters  to  be  considered  only 
on  motion  for  new  trial,  and  cppeal  from  the  ruling  thereon, 
and  should  be  thus  brought  here  by  statement,  and  not  by 
bill  of  exceptions;  that  insufiiciency  of  the  evidence  to  sus- 
tain the  decision,  and  other  defects  in  the  findings,  not  espe- 
cially excepted  to  at  the  time,  can  not  be  the  subject  of  a  bill 
of  exceptions,  under  §§  646  and  657,  Code  of  Civil  Procedure. 

3.  We  have  examined  the  case  as  presented  by  the  plead- 
ings and  findings  and  by  the  bill  of  exceptions,  and  see  no 
error  other  than  that  hereinafter  noted.  The  evidence  is  con- 
sistent with  the  theory  that  plaintiff,  in  constructing  the 
Oumee  Mill  Creek  Ditch  and  the  reservoirs  connected  there- 
with, and  in  using  the  same  for  conveying  water,  did  not  ac- 
quire any  water  rights  other  than  those  embraced  in  tlie  mort- 
gage, by  the  foreclosure  of  which  the  defendants  acquired 
their  title;  that  the  construction  of  said  ditch  was  for  the 
purpose  of  employing  to  better  advantage  the  use  of  the 
water  rights  covered  by  the  mortgage;  and  the  findings  are 
based  upon  that  theory.  Either  that  theory  is  correct,  or  the 
transaction  was  an  attempt  to  divert  the  waters  from  the 
ditch  covered  by  the  mortgage  and  leave  the  ditch  without 
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water  or  a  water  right.  We  think  the  more  innocent  inten- 
tion was  the  controlling  motive,  especially  as  the  deed  under 
which  plaintiff  claims  any  title  contains  the  statement  that 
the  "property  is  conveyed  subject  to  a  certain  mortgage 
thereon,"  describing  the  mortgage  referred  to,  and  "  that  the 
party  of  the  second  part  (plaintiff  here  )  is  to  fully  pay  and 
discharge  the  balance  remaining  due  on  said  mortgage,  and 
hold  the  parties  of  the  first  part  (including,  with  others,  the 
mortgagor)  and  each  of  them  entirely  free  and  harmless  on 
account  thereof." 

The  error  to  which  we  refei:  appears  from  the  pleadings 
and  judgment,  and  is  this:  The  action  is  brought  to  quiet 
title,  and  the  complaint  contains  various  allegations  relating 
to  the  title  and  the  claims  of  title  of  the  parties,  and  £rays 
that  defendants  may  be  enjoined  from  asserting  any  claim 
or  right  to  the  property  claimed  by  plaintiff.  The  answer 
contains  specific  denials  of  plaintiff's  allegations  of  title,  and 
alleges  that  defendants  are  the  owners  of  the  property  in 
dispute;  and  prays  that  plaintiff  take  nothing  by  its  action 
herein,  and  that  defendants  go  hence  unharmed,  with  their 
costs.  The  Court,  after  judgment  that  plaintiff  was  not  the 
owner  of  the  property,  and  that  defendants  were  the  owners^ 
decreed  that  the  plaintiff's  claims  to  the  property  were 
groundless,  and  that  the  defendants  were  the  true  and  lawful 
owners  of  the  water  ditches,  reservoirs,  and  water  rights  de- 
scribed in  the  complaint,  "  and  that  said  defendants'  title 
thereto  is  adjudged  to  be  quieted  against  all  claims,  demands^ 
and  pretensions  of  the  said  Hungarian  Hill  Gravel  Mining 
Company,  a  corporation,  plaintiff,  which  said  corporation, 
plaintiff,  is  hereby  estopped  perpetually  from  setting  up  any 
claims  thereto,  or  any  part  thereof." 

The  answer  of  the  defendants  contained  none  of  the  ele> 
ments  of  a  cross-complaint,  as  distinguished  from  a  defense 
to  plaintiff's  action,  and  contained  no  prayer  for  affirmative 
relief.  That  part  of  the  decree  awarding  affirmative  relief 
should  be  stricken  out. 

It  is  not  necessary  for  us,  therefore,  to  pass  upon  the  first 
and  second  points   above   suggested,   because,   even   granting 
that  the  bill  of  exceptions  is  i^roperly  here,  and  is  as  effica- 
cious in  presenting  the  case  as  would  have  been  a  formal 
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statement  on  motion  for  new  trial,  the  appellant  would  not 
be  entitled  to  the  relief  sought  by  ita  appeaL 

The  cause  is  remanded  to  the  Ckmrt  below,  with  instruo- 
tions  to  strike  out  of  the  decree  the  affirmative  relief,  being 
the  clause  above  marked  with  quotations,  and  in  all  other  re- 
spects the  judgment  is  affirmed. 

Shabpstsin,  J.f  Thornton^  J.,  and  Mobbison^  C.  J.,  oon* 
ourred. 


(No.  7,491.—  In  Bank.] 

WILLIAM  COKER  v.   THE  SUPERIOR  COURT  OF 
COLUSA  COUNTY. 

Appeal  fsom  Justicb'b  Coubt. —  To  effectuate  an  appeal  from  the  judgment 
^  of  a  Justice  of  the  Peace  three  things  are  necessary,  vis.,  the  filing  of  a 
notice  of  appeal  with  the  Justice,  the  service  of  a  copy  of  the  notice  upon 
the  adverse  party,  and  the  filing  of  an  undertaking ;  and  all  these  things  must 
be  done  within  thirty  days  after  the  rendition  of  the  judgment,  and  are 
jurisdictional  prerequisites.  But  the  mere  order  In  which  they  are  done 
within  that  time  is  not  material.  Accordingly,  where  a  judgment  was  ren- 
dered in  a  Justice's  Court  on  June  12th,  and  a  notice  of  appeal  served  oo 
June  16th,  and  filed  on  June  17th,  and  the  undertaking  on  appeal  filed  July 
Tth,  held,  the  appeal  was  well  taken. 

Application  for  a  writ  of  prohibition* 
Ko  briefs  on  file. 

McEeb,  J.: 

By  the  return  to  the  writ  issued  in  this  case  it  appears  that 
the  relator,  as  respondent  in  an  action  pending  in  the  Superior 
Court  of  Colusa  County,  on  appeal  from  the  judgment  of 
a  Justice  of  the  Peace,  had  made  three  motions  in  the  case, 
viz. :  one  to  dismiss  the  appeal  on  the  ground  that  the  under- 
taking, on  appeal  was  not  filed  in  the  Justice's  Court,  until 
several  days  had  elapsed  after  service  and  filing  of  the  notice 
of  appeal;  another  to  amend  his  notice  of  motion  by  insert- 
ing in  it,  as  an  additional  ground,  that  the  notice  of  appeal 
was  not  served  on  the  same  day  it  was  filed  ;*and  the  third 
to  dismiss  the  appeal  on  the  same  ground. 

^  Dotoell  T.  BupeHor  Ot.,  07  CaL  4M. 
Vol.  LVIII  — is 
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By  the  petition  of  the  relator,  it  appears  that  the  judgment 
appealed  from  -was  rendered  June  12th,  1880;  that  service  of 
the  notice  of  appeal  was  acknowledged  by  the  attorney  for 
the  plaintiff  June  16th,  1880 ;  that  the  notice  of  appeal,  with 
the  indorsement  of  acknowledgment  of  service  thereon,  was 
filed  with  the  Justice  June  17th,  1880;  and  that  the  under- 
taking on  appeal  was  filed  July  7th,  1880. 

Before  the  argument  and  submission  of  the  first  motion  to 
dismiss  the  appeal,  appellant's  attorney  made  and  filed  an 
affidavit,  upon  which  he  asked  leave  to  file  a  new  undertak- 
ing on  appeal  On  that  application,  time  was  granted  the 
respondent  to  file  a  counter-affidavit  He  did  not  avail  him- 
self of  the  privilege;  and  it  does  not  appear,  by  suggestion 
or  otherwise,  in  the  petition  of  the  relator,  that  the  Court  has 
acted,  or  is  about  to  act,  upon  the  application.  A  writ  of  pro- 
hibition never  issues  to  review  what  has  already  been  done, 
nor  to  prevent  the  doing  of  an  act  which  is  not  threatened  to 
be  done. 

The  Court  denied  each  of  the  motions  made  to  dismiss  the 
appeal,  and,  after  it  had  so  decided,  set  the  case  down  for  trial, 
on  a  day  certain,  by  consent  of  counsel  Whether  or  not  the 
Court  erred  in  its  decisions  upon  those  questions  can  not  be 
inquired  into  on  this  application.  A  writ  of  prohibition  is  a 
preventive,  not  a  remedial  process.  It  can  not  be  used  to 
take  the  place  of  an  appeal,  or  writ  of  eerHoturi,  or  other 
mode  of  review.  Whenever  any  of  these  remedies  is  avail- 
able prohibition  can  not  be  resorted  to.  (Ex  parte  Rowndiree, 
51  Ala.  51.)  Having  decided  the  motions,  and  set  the  cascr 
for  trial  on  a  certain  day,  the  only  question  presented  is, 
whether  the  Court  in  undertaking  to  try  the  case  is  acting 
without  or  within  its  jurisdiction,  and  that  depends  upon 
whether  the  appeal  as  taken  was  sufficient  to  give  the  Court 
jurisdiction  over  the  case. 

To  effectuate  an  appeal  from  the  judgment  of  a  Justice  of 
the  Peace,  three  things  are  necessary,  viz. :  The  filing  of  a  no- 
tice of  appeal  with  the  Justice,  the  service  of  a  copy  of  the 
notice  upon  the  adverse  party,  and  the  filing  of  a  written  un- 
dertaking; and  all  these  things  must  be  done  within  thirty 
days  after  the  rendition  of  the  judgment.  (§§  974,  978, 
Code  Civ.  Proc)     AU  of  them  are  jurisdictional  prerequiaitet; 
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none  of  them  can  be  dispensed  with;  nor  can  any  one  of 
them,  if  not  done,  be  supplied,  or  if  fatally  defective,  be  rem- 
edied, after  the  time  limited  by  the  statute;  for,  imtil  all  the 
prerequisites  are  completed,  the  appeal  is  not  effectual  for  any 
purpose. 

Here,  the  notice  of  appeal  was  served  and  filed,  and  the 
undertaking  on  appeal  was  filed,  within  the  time  prescribed 
by  the  statute.  But  the  one  was  not  filed  and  served  in  the 
order  named  in  the  statute.  The  language  of  the  statute  is 
that  an  appeal  shall  be  taken  by  filing  a  notice  of  appeal  with 
the  Justice,  and  serving  a  copy  on  the  adverse  party.  It  is 
not  required  that  the  copy  of  the  notice  served  upon  the  ad- 
verse party  shall  contain  a  copy  of  the  indorsement  of  filing 
by  the  Justice;  nor  is  it  required  that  the  several  prerequi- 
sites shall  be  done  contemporaneously,  or  on  the  same  day. 
It  is  only  required  that  all  of  them  must  be  done  within 
thirty  days  after  the  rendition  of  the  judgment  The  mere 
order  in  which  they  are  done  within  that  time  is  not  material. 
Until  they  are  done,  the  plaintiff  has  the  right  to  enforce  his 
judgment  by  execution;  but  when  done  within  the  time  lim- 
ited for  doing  them,  the  appeal  is  completed;  and  although 
some  of  the  papers,  which  make  up  the  appeal,  may  be  de- 
fective, or  may  not  have  been  served  or  filed  in  the  order 
named  in  the  statute,  or  an  execution  may  have  been  issued 
on  the  judgment  and  levied,  yet  they  are,  unless  fatally  de- 
fective, sufficient  to  confer  jurisdiction  upon  the  appellate 
court,  and  to  stay  proceedings  on  execution,  according  to 
§  979,  Code  Civil  Procedure. 

Although,  then,  the  notice  of  appeal  in  the  case  was  served 
the  day  before  it  was  filed  with  the  Justice,  and  the  imder- 
taking  on  appeal  was  not  filed  until  several  days  after  the  no- 
tice had  been  served  and  filed,  yet  they  were  all  served  and 
filed  within  statutory  time.  "No  attack  is  made  upon  any  of 
them  as  defective,  and,  as  they  were  not  fatally  defective,  they 
were  sufficient  to  give  the  appellate  court  jurisdiction.  Juris- 
diction having  been  acquired,  the  Court  had  power  to  hear 
and  determine  any  question  arising  within  its  jurisdiction, 
whether  it  affected  the  validity  or  sufficiency  of  any  of  the 
papers,  or  of  the  proceedings  in  the  case,  or  to  try  the  case; 
and  its  decisions  thereon,  even  if  erroneous^  are  not  the  sub- 
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ject  of  review  by  prohibition.  Such  a  writ  is  only  to  be  al- 
lowed to  prevent  the  exercise  of  any  nnanthorized  power  in 
a  cause  or  proceeding  of  which  the  subordinate  tribunal  has 
jurisdiction,  or  when  the  entire  cause  is  without  its  jurisdic- 
tion. (Maurer  v.  Mitchell,  53  CaL  292 ;  Appo  v.  The  People, 
20  K  Y.  542.) 
Application  denied. 

Shabfstein,  J.,  MoBBisoN,  C.  J.,  and  Thobntok,  J.,  con- 
curred. 

MgKinstbt,  J.|  concurred  in  the  judgment. 


[No.  7,080. —  Department  Two.1 

R.  S.  CAREY  t).  W.  W.  BROWN  bt  at. 

Complaint  —  Demurbkb  —  Plbadino  —  Pabtibs  —  Action  bt  Onb  in  Ba- 
HALF  OP  Numerous  Parties. —  If  a  plaintiff  attempts  to  sne  In  bebalt  of 
others  as  well  as  himself,  and  does  not  allege  the  facts  necessary  to  en- 
title them  to  participate  in  the  action,  his  allegations  In  this  behalf  are 
redundant,  and  may  on  motion  be  stricken  out,  or  their  Insufficiency  may 
constitute  a  good  ground  of  objection  to  any  participation  in  the  action 
by  such  third  parties;  but  the  complaint.  If  otherwise  sufficient.  Is  not 
open  to  demurrer  on  this  account 

Id. —  Parties  —  Intebtbntion  — Action  to  Quibt  Titlb. —  In  an  action  to 
quiet  title,  the  only  question  Involved  Is  one  of  title  to  the  land  claimed 
by  the  plaintiff  and  the  defendants  adversely;  and  the  fact  that  the  de- 
fendants claim  an  interest  or  estate  in  a  larger  tract,  including  the  land 
claimed  by  the  plaintiff,  which.  If  valid,  would  be  equally  valid  as  to 
land  claimed  by  many  other  persons,  does  not  constitute  a  question  of 
such  common  or  general  interest  to  many  as  will  enable  one  to  sue  for  the 
benefit  of  all. 

Id. —  Id. —  Id. —  The  code  permits  one  to  sue  or  defend  for  the  benefit  of  many 

1  persons,  only  in  cases  where  they  are  so  united  in  Interest  With  the  person 
who  brings  the  action,  or  defends  against  It,  as  to  make  them  necessary 
parties  under  the  first  clause  of  9  882,  Code  Civ.  Proe. 
Id. —  Id. —  Id. —  Even  where  the  complaint  is  sufficient  to  show  the  plaintiff 
Is  entitled  to  sue  on  behalf  of  others,  and  such  others  might  intervene 
at  some  stage  of  the  proceedings,  It  Is  too  late  for  them  to  do  so  after 
final  judgment  In  favor  of  the  actual  plaintiff. 
Id  —  Id. —  Id.— >  Where  the  recovery  Is  of  something  In  which  persons  other 
than  the  plaintiff  are  interested  with  him,  the  case  is  different :  and  In 
such  case  a  Court  of  equity  has  the  power  to  provide  for  a  distrlbutloD 
of  the  property  recovered  among  those  who  are  entitled  to  share  In  It 
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the  ftllegations  of  the  complaint  are  true,  and  all  the  allegations  of  the 
answer  untrue,  la  snffldent;  nor  can  the  objection  be  sustained  —  that  It 
la  contradictory  —  because  some  of  the  allegations  of  the  complaint  are  re- 
peated In  the  answer.  The  findings  are  upon  the  Issues  of  fact,  and  must 
be  limited  to  the  conflicting  allegations  of  the  pleadings. 

Patbkt  —  MBZxcAir  Gbant. —  The  patentees  of  a  Mexican  grant  can  not  be 
permitted  white  the  patent  stands,  to  ayer  that  the  complaint  comprised 
other  or  dliferent  lands  from  those  mentioned  In  the  patent 

4ifPXAi<  —  Stipulation  —  Sdpbbmb  Coubt  —  Practicb. — A  stipulation  that  an 
appeal  has  been  duly  perfected  Is  condnslye  on  this  Court,  and  can  not 
be  BTolded  ftere  on  the  ground  that  It  waa  entered  Into  under  a  mistake 
of  fact 

Appeat.  from  a  judgment  for  the  plaintiff  and  intervenors, 
and  against  the  defendants^  in  the  Sixdi  District  Court,  CSounty 

of  Yolo.      i>EN80V,  J. 

After  the  decision  the  appellants  applied  for  a  rehearing  in 
Bank,  and  the  application  was  denied. 

7.  B.  Wise  and  J.  B.  Mhoon,  for  Appellants. 

A.  P.  Catlin  and  /•  H.  McKune,  for  Bespondent. 

Shabpstxiv^  J.: 

The  plaintiff  alleges  that  he  is  the  owner  and  in  the  pos- 
session of  certain  lots,  pieces,  and  parcels  of  land,  in  the 
County  of  Yolo,  which  are  described  in  the  first  paragraph  of 
the  complaint.  In  the  next  paragraph  he  states  that  the  de- 
fendants claim  to  be  the  owners  of  an  undivided  interest  of 
seven  eighths  of  a  tract  comprising  about  thirty  thousand 
acres,  which  includes  the  land  described  in  the  first  paragraph, 
besides  the  lands  of  a  large  number  of  other  persons  who  de- 
rive their  titles  from  the  same  source  that  the  plaintiff  de- 
rives his.  He  states  that  he  brings  this  action  ^^  in  behalf  of 
himself,  and  all  other  persons  interested  in  common  with 
plaintiff,  in  the  subject-matter,  and  question  hereinafter  men- 
tioned, who  shall  in  due  time  come  into  Court  and  seek  relief 
by  and  contribute  to  the  expense  of  this  action.^'  He  prays, 
that  the  claims  of  the  defendants  to  the  lands  owned  by  the 
plaintiff  and  others  in  whose  behalf  he  sues,  be  determined  and 
adjudged  to  be  invalid. 

The  complaint  was  demurred  to  on  several  grounds  whioh^ 
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with  one  exception,  are  based  upon  the  attempt  of  the  plaintiff 
to  sue  on  behalf  of  persons  not  named  in  the  complaint  The 
exception  is  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  In  our  opinion  it  does.  If 
everything  relating  to  persons  other  than  the  plaintiff  and  de- 
fendants named  in  the  complaint  should  be  stricken  out,  enough 
would  remain  to  constitute  a  cause  of  action  as  between  the 
parties  named.  And  it  seems  to  us  that  if  the  plaintiff  at- 
tempted to  sue  on  behalf  of  others  as  well  as  on  his  own,  and 
did  not  allege  the  facts  necessary  to  entitle  them  to  participate 
in  the  action,  his  allegations  in  that  behalf  were  redundant, 
and  might,  on  motion  of  the  defendants,  have  been  stricken  out. 
Or  the  insufficiency  of  the  allegations  in  that  respect  would 
constitute  a  good  ground  of  objection  to  any  participation  in 
the  action  by  persons  not  named  in  the  pleadings. 

The  demurrer  was  overruled,  the  defendants  filed  an  an- 
swer to  the  complaint,  and  a  trial  was  had  which  resulted  in 
a  judgment  in  favor  of  the  plaintiff  named  in  the  complaint 
against  the  defendants.  Afterwards  several  persons  presented 
petitions  to  the  Court  in  which  they  stated  in  effect  that  they 
severally  owned  land  in  said  thirty  thousand  acre  tract,  and 
that  they  derived  their  several  titles  from  the  same  source  as 
the  plaintiff  derived  his,  and  that  the  defendants  claimed  ad- 
versely to  them  as  well  as  to  the  plaintiff,  and  prayed  that  a 
decree  similar  to  that  entered  in  favor  of  the  plaintiff  might 
be  entered  in  their  favor.  The  Court  thereupon  ordered  that 
the  defendants  show  cause  why  said  prayer  should  not  be 
granted.  In  response  to  that  order  the  defendants  appeared 
before  the  Court  and  objected  to  any  further  proceedings  un- 
der it  upon  several  grounds,  which  it  seems  to  us  may  be  re- 
duced to  these  two,  viz. :  That  the  allegations  of  the  complaint 
were  not  sufficient  to  entitle  the  petitioners  to  become  parties 
to  the  action;  and  that  if  they  were  the  application  came  too 
late. 

In  this  State  any  two  or  more  persons  claiming  any  estate 
or  interest  in  lands  under  a  common  source  of  title,  in  sever- 
alty, may  unite  in  an  action  against  any  person  claiming  an 
adverse  estate  or  interest  therein  for  the  purpose  of  determin- 
ing such  adverse  claim.  (Code  Civ.  Proc,  §  881.)  "And 
when  the  question  is  one  of  a  common  or  general  interest  of 
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many  persons,  or  when  the  parties  are  numerous,  and  it  i^ 
impracticable  to  bring  them  all  before  the  Court,  one  or  more 
may  sue  or  defend  for  the  benefit  of  all."  (Id.  §  882.)  But 
a  party  who  seeks  to  avail  himself  of  this  provision  must  allego 
facts  which  bring  his  case  within  it  He  must  show  that  **  the 
question  is  one  of  common  or  general  interest  of  many  persons  " 
or  that  ''the  parties  are  numerous  and  it  is  impracticable  to 
bring  them  all  before  the  Court" 

According  to  the  allegations  of  the  complaint  the  claim  of 
the  defendants  to  an  interest  or  estate  in  tiie  land  claimed  by 
the  plaintiff,  if  valid,  would  be  equally  valid  as  to  lands  claimed 
by  many  other  persons;  and  it  is  contended  that  this  constitutes 
a  question  of  such  common  or  general  interest  to  many,  as  will 
enable  one  to  sue  for  the  benefit  of  alL  It  is  conceded  that  their 
interests  in  the  land  are  severaL  There  is  no  privity  of  estate 
between  them.  Is  the  question  in  which  they  are  all  alleged  to 
be  interested  one  of  common  or  general  interest  to  many  persons 
within  the  meaning  of  the  code  t 

The  only  question  involved  in  this  action  is  one  of  title  to 
the  land  claimed  by  the  plaintiff  and  the  defendants  adversely. 
It  does  not  appear  that  any  one  had  a  common  or  general  in- 
terest with  the  plaintiff  in  that  question.  A  judgment  in  his 
favor  would  simply  quiet  his  title  to  land  in  which  no  one  else 
had  any  interest 

This  case  is  distinguishable  from  one  in  which  a  creditor  sues 
on  behalf  of  himself  and  all  other  creditors  to  enforce  the  terms 
of  an  assignment  for  the  benefit  of  creditors;  or  to 
set  aside  such  an  assignment  on  the  ground  that  it  is  illegal 
and  void;  or  in  which  one  judgment  creditor  sues  on  behalf 
of  all  other  similar  creditors  to  reach  the  equitable  assets,  and 
to  set  aside  fraudulent  transfers  of  the  debtor.  It  is  nearly 
or  quite  analogous  to  a  case  in  which  one  taxpayer  attempts 
to  sue  on  his  own  behalf  and  that  of  all  others  in  a  local  dis- 
trict to  prevent  the  enforcement  of  a  tax  which  would  be  a 
lien  upon  all  the  land  within  the  district  In  such  a  case  it 
has  been  held  that  the  question  is  not  one  of  a  common  or 
general  interest  of  all  the  persons  affected  by  the  tax.  (New- 
comb  V.  Harton,  18  Wise.  666.)  It  seems  to  us  that  the  code 
permits  one  to  sue  or  defend  for  the  benefit  of  many  persons, 
only  in  cases  where  they  are  so  united  in  interest  with  the 
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person  who  brings  the  action  or  defends  against  it,  as  to  make 
them  necessary  parties,  under  the  first  clause  of  §  382,  Code 
Civ.  Proc,  which  precedes  the  clause  that  authorizes  one  to 
sue  or  defend  for  many. 

But  even  were  the  complaint  sufficient  in  this  respect,  the 
judgment  entered  in  favor  of  parties  other  than  the  actual 
plaintiff  could  not  be  sustained.  If  the  persons  referred  to, 
but  not  named  in  the  complaint,  might  have  intervened  in 
the  action  at  some  stage  of  the  proceedings,  it  is  quite  clear 
that  they  could  not  do  so  after  a  final  judgment  had  been  en- 
tered in  favor  of  the  actual  plaintiff  against  the  defendants. 
Under  the  practice  which  prevailed  in  courts  of  equity  prior 
to  the  code,  the  parties  represented  might  come  in  after  an  in- 
terlocutory decree  had  been  rendered.  But  those  were  cases 
in  which  such  parties  were  entitled  to  share  in  the  relief 
granted  to  the  actual  plaintiff.  It  is  quite  clear  in  this  case 
that  the  parties  who  might  have  united  with  the  plaintiff  in 
bringing  the  action,  but  did  not,  could  only  come  in,  as  inter- 
veners are  permitted  to,  before  the  trial.  After  a  trial  had 
been  had  between  the  actual  parties,  and  a  final  judgment  en- 
tered in  favor  of  one  of  them,  it  was  too  late  for  other  par- 
ties to  intervene  in  the  action.  They  did  not  ask  to  share  in 
the  relief  granted  to  the  plaintiff,  but  that  similar  relief  might 
be  granted  to  them.  If  the  recovery  had  been  of  something 
in  which  persons  other  than  the  plaintiff  were  interested  with 
him,  the  case  would  be  different.  In  that  case  a  court  of  equity 
would  doubtless  have  the  power  to  provide  for  a  distribution 
of  the  propeii;y  recovered  among  those  who  were  entitled  to 
share  in  it 

The  judgment  entered  in  favor  of  the  actual  plaintiff,  and 
an  order  denying  the  defendants'  motion  for  a  new  trial,  are 
also  appealed  from.  It  is  urged  that  the  findings,  '^  that  all 
the  allegations  of  the  complaint  are  true,  and  all  the  allega- 
tions of  the  answer  untrue,"  are  too  general  On  the  authority 
of  Prdlu8  V.  Pac.  0.  &  8.  M.  Co..,  35  Cal.  30,  this  objection 
must  be  overruled.  The  other  objection,  that  they  are  contra- 
dictory because  some  of  the  allegations  of  the  complaint  are 
repeated  in  the  answer,  can  not  be  sustained.  The  findings  are 
upon  the  issues  of  fact,  and  in  this  case  must  be  limited  to  the 
conflicting  allegations  of  the  pleadings. 
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It  is  further  urged  that  the  findings  are  not  supported  by 
the  evidence.  The  principal  question  in  the  case  is  whether 
the  land  in  controversy  is  within  a  Mexican  grant  known  as 
Los  Putos,  of  which  the  defendants  are  the  owners. 

The  patent  issued  to  the  confirmees  of  that  grant  does  not 
include  the  land  claimed  by  the  plaintiff.  Claimants  under 
the  grant  can  not  be  pennitted,  while  the  patent  stands,  to 
aver  that  the  claim  comprised  other  or  different  lands  from 
those  mentioned  in  the  patent  (Chipley  v.  Farris,  45  Oal. 
539.)  The  evidence  does  not  show  tjiat  the  relation  of  ten- 
ants in  common  existed  between  the  plaintiff  and  defendants; 
and  the  title  which  the  plaintiff  acquired  from  the  State  is 
not,  as  we  construe  the  evidence,  impeached. 

The  motion  to  dismiss  the  appeals  on  the  ground  that  no' 
notice  of  appeal  was  filed  with  the  Clerk  must  be  denied. 
The  transcript  contains  a  copy  of  a  notice  of  appeal  from  the 
judgment  entered  November  18th,  1878,  in  favor  of  the 
plaintiff  and  against  the  defendants;  also  from  the  judgment 
entered  March  12th,  1879,  in  favor  of  Strong  et  ah  against 
the  defendants;  also  from  an  order  entered  October  29th, 
1879,  denying  the  defendants'  motion  for  a  new  trial.  The 
notice  is  addressed  to  the  Clerk  of  the  Court  and  to  the  at- 
torneys for  the  plaintiff  and  petitioners.  Following  the 
address  are  the  words,  "  Due  service  accepted."  To  which  a 
stipulation  signed  by  the  attorneys  of  the  respective  parties 
is  appended,  which  reads  as  follows: 

"  It  is  hereby  agreed  that  the  foregoing  transcript  contains 
a  full,  true,  and  correct  copy  of  the  judgment  roll,  the  bill  of 
exceptions  in  this  cause,  and  of  all  papers  necessary  to  bo 
used  on  this  appeal;  that  the  appeal  was  duly  perfected,  and 
the  requisite  imdertaking  on  appeal  was  given  and  filed 
within  the  time  prescribed  by  law;  and  that  the  foregoing  is 
a  full,  true,  and  correct  transcript,  and  tlhat  this  appeal  may 
be  heard  thereon." 

It  must  be  admitted,  we  think,  that  an  appeal  could  not 
be  duly  perfected  without  filing  a  notice  thereof  within  the 
time  and  in  the  manner  prescribed  by  Ifiw.  This  being  ad- 
mitted, it  would  seem  to  follow  that  a  stipulation  that  an 
appeal  had  been  duly  perfected  would  comprehend  the  due 
filing  of  a  notice  of  appeal.     And  as  to  all  matters  embraced 
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in  that  stipulation  it  is  oondnsive  in  this  Oourt  It  can  not 
be  avoided  here  on  the  ground  that  it  was  Altered  into  under 
a  mistake  of  fact  (Bonds  v.  Hickman,  29  Cal.  460.)  The 
suggestion  that  the  stipulation  relates  exdusively  to  the  ap- 
peal from  the  judgment  first  entered,  is  based  upon  a  nar- 
rower view  of  the  scope  of  the  stipulation  than  its  language 
justifies. 

The  judgment  entered  November  18ih,  1878,  in  favor  of 
the  plaintiff  named  in  the  complaint  against  the  defendants 
is  affirmed.  The  judgment  entered  March  12th,  1879,  in  favor 
of  Strang  et  oZ.  against  the  defendants  is  reversed.  The  order 
denying  a  motion  for  a  new  trial  is  affirmed. 

T&OBNTOir,  J.,  Mtbiok,  J.,  and  Mobbisok,  0.  J.^  concurred. 


[No.  7,208. —  Department  Two.] 

0.  O.  LTBEOKER  m  ai.  p.  EDWARD  MTJERAT. 

Stbikino  out  AK8W1IB — Bham  and  iBBBUDYAifT  AN8WBB. — ^An  ftDSwer  thoagh 
t       unverified,  containing  denials  of  material  allegations  of  tho  eomplaint,  can 

not  be  stricken  out  as  sham  and  irrelevant 
Id. —  Id. —  Bebyicb  of  Answeb  —  Discrbtion  of  Coubt. —  Under  no  circum- 
stances is  the  discretion  of  the  Court  to  be  exercised  arbitrarily,  but  it  it 
a  discretion  governed  by  legal  rules  to  do  Justice  according  to  law  or  to 
the  analogies  of  the  law,  as  near  as  may  be.  It  must  be  exercised  within 
the  limitations  above  stated  to  promote  substantial  Justice  in  the  case. 
Beld,  accordingly,  that  It  was  error  In  the  Court  to  strike  oat  an  answer 
filed  In  time,  but  not  served  until  two  days  afterwards. 

Appeal  from  a  judgment  for  the  plaintiff  and  an  order  re- 
fusing to  vacate  the  judgment^  in  the  Superior  Court  of  Sutter 
County.     Keysbb,  J, 

Creed  Raymond,  for  Appellants. 

The  answer  contained  specific  denials  of  material  allegations 
in  the  complaint,  and  can  not  be  treated  as  sham.  (Fajf  t* 
Cobb,  61  Cal.  315.) 

/.  H.  Craddoch,  for  Respondent 

It  was  within  the  power  and  discretion  of  the  Oourt  Mow 

>  BmR  t.  B9ebwith^  60  Cal.  4SQL 
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to  strike  out,  or  disregard  the  defendant's  answer  upon  the 
ground  that  the  answer  had  not  been  served  (Code  Civ.  Proc., 
§§  466,  1010,  1011;  Bowers  v.  Dickerson,  18  Cal.  420;  Oli- 
phani  y.  Whitney,  84  id.  25) ;  and  upon  the  groimd  that  it  was 
sham  and  irrelevant. 

Thoxntok,  J.! 

This  was  an  action  brought  in  the  Superior  Court  for  the 
County  of  Sutter,  to  recover  damages  for  the  conversion  of  a 
quantity  of  wooL 

When  the  cause  came  on  to  be  heard  the  plaintiffs  moved  the 
Court  to  strike  out  the  paper  on  file  purporting  to  be  the  an- 
swer of  the  defendant,  which  motion  was  granted.  The 
Court  then  ordered  judgment  in  favor  of  plaintiffs  for  the 
amount  demanded  in  the  complaint. 

The  motion  above  mentioned  was  made  and  granted  on  the 
10th  day  of  April,  1880.  No  one  appeared  to  oppose  this 
Clerk  of  the  Superior  Court  for  Sutter  County,  with  a  request 
by  law. 

On  the  22d  day  of  the  same  month,  the  defendant  moved 
the  Court,  after  due  notice,  to  set  aside  the  default  and  judg- 
ment against  him  on  the  ground  that  the  same  was  taken 
against  him  through  his  inadvertence,  surprise,  and  excusable 
neglect  This  motion  was  made  on  the  papers  on  file  in  the 
cause,  on  the  answer  stricken  out,  and  on  an  affidavit  of  de- 
fendant's attorney.  The  motion  was  denied.  The  defendant 
prosecuted  this  appeal  from  the  judgment  and  from  the  order 
refusing  to  set  it  aside. 

It  appears  from  the  bill  of  exceptions  that  the  complaint 
was  served  on  the  defendant  on  the  28th  day  of  January, 
1880,  in  the  Coimty  of  Sacramento,  that  thereafter  defend- 
ant's attorney  prepared  an  answer  and  forwarded  it  to  the 
Clerk  of  the  Superior  Court  for  Sutter  County,  with  a  request 
that  the  Clerk  would  file  it,  and  serve  a  copy  of  it  on  the 
attorney  for  the  plaintiffs,  that  the  answer  was  received  by 
the  Clerk  after  6  o'clock  on  the  evening  of  the  8th  day  of 
March,  1880,  and  on  the  same  eveiiing  he  filed  it,  that  on  the 
next  day  the  Clerk  served  the  answer  on  plaintiff's  attorney 
by  leaving  a  copy  thereof  at  his  residence  in  Yuba  City,  witli 
his  minor  daughter,  aged  ten  years,  the  attorney  not  being 
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personally  foiindy  and  having  no  office  in  the  County  of  Snt- 
ter;  that  this  was  the  only  service  made  or  attempted  to  be 
made,  and  plaintiffs'  attorney  did  not  receive  or  know  of  the 
existence  of  the  answer  imtil  the  next  day^  and  at  no  time 
had  the  attorney  for  plaintiffs  been  absent  from  his  office  or 
residence  so  that  service  of  papers  could  not  have  been  made 
upon  him  in  any  of  the  modes  provided  by  law.  It  appears 
from  the  bill  of  exceptions  that  the  office  of  the  plaintiffs'  at- 
torney was  at  No.  68  D  Street,  Marysville. 

The  answer  which  was  stricken  out  appears  in  the  bill  of 
exceptions,  and  by  it  the  defendant  denies  that  at  any  time 
the  plaintiffs  or  either  of  them  were  the  owners  or  entitled  to 
the  possession  of  the  wool  described  in  the  complaint,  or  that 
the  same  was  of  any  greater  value  than  three  hundred  dol- 
lars, and  also  denies  that  he  unlawfully  or  against  the  will  of 
plaintiffs,  ever  converted  or  disposed  of  the  said  wool  or  of 
any  part  thereof,  to  the  damage  of  the  plaintiffs  or  of  either 
of  them,  in  any  sum  whatever. 

The  defendant  then  proceeds  to  aver  as  a  defense,  that  in  a 
former  action  brought  by  him  against  plaintiffs  in  the  District 
Court  of  Tehama  County,  the  same  matters  had  been  litigated 
and  determined  against  him  and  in  favor  of  defendants  therein, 
and  that  the  judgment  in  that  action  had  been  fully  satisfied. 

The  motion  to  strike  out,  as  appears  from  the  notice,  was 
made  on  the  grounds:  First,  that  the  denials  and  averments 
contained  in  the  paper,  purporting  to  be  an  answer,  are  sham 
and  irrelevant;  and,  secondly,  that  the  said  paper  was  not 
served  within  the  time  or  in  the  manner  prescribed  by  law  or 
at  all,  upon  either  the  plaintiffs  or  their  attorney. 

The  first  ground  is  disposed  of  by  the  case  of  Oreeiibaum 
V.  Turrill,  57  CaL  285.  The  answer  imder  any  view 
that  can  be  taken  of  it,  denies  a  most  material  averment  of 
the  complaint,  that  the  plaintiffs  were  the  owners  and  en- 
titled to  the  possession  of  the  wool,  for  the  conversion  of 
which  the  action  is  brought,  and  also  denies  a  further  ma- 
terial averment  as  to  the  value  of  the  wool,  which  was  alleged 
by  the  complaint  to  be  of  the  value  of  two  thousand  five 
hundred  dollars.  This  is  denied  to  be  of  any  greater  value 
than  three  himdred  dollars.  We  say  nothing  as  to  the  other 
portions  of  the  answer,  but  the  issues  joined  l^  the  deniak 
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above  mentioned  could  not  be  tried  on  affidavits,  but  only 
in  the  regular  mode.  (See  opinion  in  case  above  cited.) 
The  answer  should  not  have  been  stricken  out  on  this 
ground  within  the  decision  referred  to,  which  we  approve. 

As  to  the  other  ground,  the  answer  was  on  file  within  the 
proper  time.  The  defendant  had  forty  days  to  appear  and 
answer  in  this  cause  under  the  Code  of  Civil  Procedure,  as  it 
then  stood.  (§  407.)  The  answer  was  filed  on  the  fortieth 
day  —  the  year  1880  being  leap  year.  The  answer  was  not 
served  in  time,  nor  does  it  appear  that  the  attempted  service 
was  made  in  the  mode  prescribed  by  the  statute.  (Code  Civ. 
Proa,  §  1011.)  But  it  actually  came  to  the  possession  of  the 
attorney  for  plaintiffs  on  the  10th  day  of  March,  1880,  the 
forty-second  day  after  the  complaint  was  served,  and  it  was 
left  at  his  residence  on  the  previous  day,  with  a  member  of 
his  family. 

The  question  then  is,  was  it  within  the  exercise  of  a  proper 
discretion  by  the  Court  to  strike  out  an  answer  under  the 
circumstances  above  stated?  Under  no  circumstances  is  the 
discretion  of  the  Court  to  be  exercised  arbitrarily,  but  it  is  a 
discretion,  governed  by  legal  rules,  to  do  justice  according  to 
law  or  to  the  analogies  of  the  law,  as  near  as  may  be.  This  is 
the  rule  as  laid  down  and  well  stated  in  Ex  parte  Hoge,  48  Cal. 
5,  as  also  in  Ex  parte  Marks,  49  id.  681.  It  must  be  exercised 
within  the  limitations  above  stated  to  promote  substantial 
justice  in  the  case.  How  can  it  be  said  that  where  an  answer 
otherwise  unobjectionable  is  filed  in  time,  though  not  served 
until  two  days  after  the  time,  that  it  is  promotive  of  justice 
within  any  rule  or  analogy  of  the  law,  to  strike  it  out  and 
order  judgment  by  default?  We  can  not  perceive  that  it  is. 
It  does  not  appear  that  any  one  was  harmed  by  a  failure  to 
serve  within  the  time  fixed  by  law,  especially  when  it  ap- 
pears, as  it  does  here,  that  the  plaintiffs'  attorney  bad  the 
copy  of  the  answer  in  his  possession  one  month  before  the 
motion  to  strike  out  was  made.  We  think  the  Court  erred  in 
striking  out  the  answer,  and  for  this  the  judgment  must  be 
reversed  and  the  cause  remanded,  to  be  proceeded  with  ac- 
cording to  law. 

In  the  brief  filed  by  the  attorney  for  respondents,  the  fur- 
ther point  IB  made  that  the  answer  was  not  verified.     But  as 


Digitized  by  VjOOQIC 


190  Hendricks  v.  S.  V.  M.  &  L  Co.       [May,  1881. 

the  motion  to  strike  out  was  not  made  on  this  gronnd,  nor  is 
it  within  either  of  the  grounds  stated  in  the  notice  of  motion^ 
we  do  not  think  that  the  point  is  before  ns  for  decision. 
We  therefore  say  nothing  further  than  this,  that  if  it  was 
before  ns,  we  should  pause  long  ere  we  held  the  point  well 
taken. 

Some  stress  seems  to  be  laid  by  the  attorney  for  plaintiffs 
on  the  fact  that  defendant's  attorney  did  not  appear  to  resist 
llie  motion  to  strike  out  the  answer.  We  can  not  see  that 
this  warranted  the  course  pursued  in  striking  out  the  answer 
and  rendering  judgment  by  default.  An  answer  was  in  by 
which  issues  were  joined.  The  cause  being  in  this  condition, 
the  Court  might  have  proceeded  to  try  the  cause  in  the  reg- 
ular mode,  in  the  absence  of  the  defendant,  or  any  one  to 
represent  him.  The  judgment  must  in  such  case  have  been 
rendered  after  trial,  on  the  merits.  (Code  Civ.  Proc,  §§  581, 
682.)  And  of  course,  if  the  merits  were  with  the  defendant, 
judgment  must  have  passed  in  his  favor.  The  error  is  none 
the  less  an  error,  because  the  defendant  was  not  present  when 
it  was  committed. 

As  the  foregoing  brings  us  to  the  conclusion  that  the  cause 
must  go  back  for  a  new  trial,  it  is  unneoessaiy  to  say  any- 
thing on  the  other  points  discussed* 

Judgment  and  order  reversed. 

Shabpbtxin^  J.y  Mtbiox,  J.,  and  Mosbisok^  0.  J.,  concurred. 


[No.  7,669. —  Department  One.] 

W.  0.  HENDRICKS  v.  SPRING  VALLEY  MINING  AND 
IRRIGATION  COMPANY. 

[jLTUtAL  SuFFon  —  MiwiNQ  CLAIM  —  DAMAon. —  The  plaintiff  and  defend- 
ant being  the  owners  of  adjoining  mining  claims,  of  the  kind  known  as 
'^deep  diggings,"  and  which  are  worked  hj  the  hydraulic  process — the 
latter  in  mining  its  own  ground  washed  away  the  grayel,  so  that  the  bank 
cayed,  and  a  portion  of  the  plaintiff's  claim  fell  npon  the  ground  of  the 
defendant,  and  was  washed  away  and  the  gold  extracted  by  it;  but  the 
^Ine  of  the  gold  estracted  was  much  less  than  the  necessary  cost  of  ez- 
.    tractinf  It 
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ireM  (In  an  action  for  damages) :  The  doctrine  of  lateral  snpport  does  not 
apply  to  caaea  Ilka  tha  present,  where  the  yery  purpoaa  of  locating  tha 
ground,  both  on  the  part  of  the  plaintiff  and  the  defendant,  waa  to  tear 
It  down  and  waah  it  away,  and  therefore  the  defendant  was  not  liable. 

Tha  dafeodant  would  ha  llabla  for  tha  anoimt  o<  gold  taken  from  tha  grayal 
that  fell  from  the  plaintlff*s  claim,  but  for  tha  fact  that  ita  value  waa  leaa 
than  the  neceasary  coat  of  extracting  it. 

Apptcat.  from  a  judgment  for  the  defendant  and  an  order 
denying  a  new  trial  in  the  Superior  Court  of  Butte  County. 
Httnbuby^  J. 

This  is  an  action  to  recover  damages  for  trespass  upon  the 
lands  of  the  plaintiff,  and  to  obtain  an  injimction  against  fu- 
ture trespass. 

Jo  Hamilton  and  Oray  £  Gale,  for  Appellant 

The  following  are  some  of  the  more  important  cases  in  which 
the  rule  providing  for  lateral  support,  is  either  asserted  or  as- 
sumed to  be  the  law:  Humphreys  v.  Brogden,  12  Q.  B.  738; 
Rowbotham  v,  WiUon,  8  E.  &  B.  123 ;  S,  C,  E.  C.  L.  92 ; 
Brown  v.  Robins,  4  H.  &  N.  185;  Btroyan  v.  Knowles,  6  id. 
454;  Farrand  v.  MarshdU,  19  Barb.  880;  Foley  v.  Wyeth,  2 
Allen,  181;  McOuire  v.  Orant,  25  K  J.  L.  R  356;  Clark  v. 
Willett,  35  CaL  634;  ColemM  v.  Ohadvnch,  80  Fa.  St  81; 
Gregory  v.  Nelson,  41  CaL  278. 

Belcher  £  Belcher,  for  Respondent 

The  miner  who  selects  a  piece  of  ground  to  work  must  take 
it  as  he  finds  it,  subject  to  prior  rights  which  have  an  equal 
equity.  (Irwin  v.  Phillips,  5  CaL  147;  Logan  v.  Driscoll,  19 
id.  625 ;  Stone  v.  Bumpus,  46  idL  218.) 

The  rule  of  lateral  support  invoked  by  the  plaintiff  has  no 
application  to  cases  like  this.  The  general  rule  that  a  party 
in  possession  of  the  surface  of  land  is  entitled  to  the  lateral 
support  which  the  adjacent  soil  affords,  was  adopted  and  has 
been  used  for  the  protection  of  land  which  is  held  and  cher- 
ished by  the  owner  for  itself,  and  not  merely  put  to  use  for 
an  ulterior  object.  The  ground  in  question  here  is  mining 
ground.  It  was  taken  up  for  mining  purposes.  Its  only  value 
is  found  in  the  gold  it  contains.  It  was  located  that  it 
might  be  torn  down  and  washed  away.    If  the  rule  of  lateral 
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support  should  be  applied  to  mining  olaimBy  adjaceoat  claims, 
made  up  of  deep  banks  of  eaith,  could  never  be  worked  out, 
for  neither  owner  could  work  to  the  line  without  causing  the 
other's  claim  to  cave.  If  applied  here  it  must  effectually  pre- 
vent the  ground  being  mined  by  either  party.  The  true  rule, 
when  applied  to  the  working  of  mining  claims,  is  foimd  in 
Esmond  v.  Chew,  15  CaL  148,  and  Clark  v.  WiUett,  36  id. 
£49. 

Boss,  J.: 

Plaintiff  and  defendant  owned  adjoining  mining  claims. 
Which  was  the  prior  location  does  not  appear.  The  claims 
were  what  are  imowix  as  ''  deep  diggings,"  and  such  as  are 
worked  by  the  hydraulic  process.  In  mining  its  own  ground 
the  defendant  washed  away  the  gravel  to  a  point  distant,  in 
one  place,  seventy  feet,  and  at  other  places  from  one  hundred 
to  one  hundred  and  fifty  feet  from  the  plaintiff's  claim.  At 
these  points  the  bank  was  deep,  and  the  result  was  that  it 
caved;  and  in  doing  so,  a  portion  of  the  surface  of  the  plain- 
tiff's claim  gave  wi^  and  fell  on  the  ground  of  the  defendant. 
This  portion  contained  a  small  amount  of  gold-bearing  gravel, 
a  part  of  which  the  defendant  washed  away,  but  the  value  of 
the  gold  extracted  therefrom  was  much  less  than  the  necessary 
cost  of  extracting  it. 

Some  time  after  the  defendant  ceased  to  work  its  ground 
near  the  plaintiff's  Une,  large  portions  of  the  surface  of  the 
plaintiff's  claim  caved  and  fell  upon  the  adjoining  ground  of 
the  defendant,  where  it  still  remains.  All  of  the  caving  was 
caused  by  the  mining  done  by  the  defendant,  but  it  is  not 
claimed  that  the  defendant's  work  was  performed  in  a  care- 
less or  improper  manner.  The  question  in  the  case  is,  whether 
the  doctrine  of  lateral  support  applies  to  cases  like  the  present 
We  think  not.  The  very  purpose  of  locating  the 
ground,  both  on  the  part  of  the  plaintiff  and  the  defendant,  was 
to  tear  it  down  and  wash  it  away.  Its  only  value  consisted  in 
the  gold  it  contained.  To  apply  the  doctrine  contended  for  by 
the  appellant  to  ground  of  this  character,  would,  therefore, 
to  a  great  extent  defeat  the  very  purpose  for  which  it  was 
located. 

Defendant  would  be  liable  for  the  amount  of  gold  taken 
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from  the  gravel  that  fell  from  the  plaintiff's  claim,  but  for  the 
fact  that  its  value  was  less  than  the  necessary  cost  of  extract- 
ing it  (Maye  v.  Tappan,  23  CaL  306;  OoUer  v.  Fett,  30  id. 
481.) 

Judgment  and  order  affirmed. 

McKiNSTBY,  J.,  and  MoKxb,  J.,  concurred. 


[No.  7,590. —  Department  Two.1 

WILLIAM  M.  STEPHENS  v.  P.  L.  HALLSTEAD. 

Action  to  Recover  Pebsonal  Propbbtt  —  Justification  —  Fraud  —  AH- 
swER  —  Plbadino  —  Burden  of  Proof  —  Btidbnce. —  In  an  action  for  the 
recovery  of  personal  property,  the  defendant  in  his  answer,  after  denying 
plaintiff's  ownership.  Justified  the  talcing  under  an  attachment  (followed 
hy  a  Judgment  and  execution)  against  one  F.,  the  plaintiff's  vendor,  who, 
it  was  alleged,  was  at  the  time  of  the  taking  the  owner  and  in  possession 
of  the  property;  and  further  alleged  that  the  claim  of  the  plaintiff  was 
hased  upon  a  pretended  transfer  of  the  property  to  him  by  F.,  and  that 
this  transfer  —  as  was  known  to  the  plaintiff  —  was  made  for  the  purpose 
of  hindering,  delaying,  and  defrauding  the  creditors  of  F.  The  Court 
did  not  find  upon  this  last  allegation ;  but,  besides  finding  the  other  facta 
alleged  in  the  answer,  found  that  the  sale  from  F.  to  the  plaintiff  was 
not  followed  by  an  immediate  delivery,  or  by  an  actual  and  continued 
change  of  possession ;  and  on  appeal  it  was  contended  that  the  issue  of 
fraud  tendered  by  the  defense  was  one  of  actual  and  not  of  conatructlva 
fraud;  and  that  there  was  no  finding  upon  the  issue  actually  tendered, 
but  a  finding  of  a  constructive  fraud  only. 
Held,  that  the  finding  was  within  the  issue  ma<le  by  the  plea  of  jnstificatioii. 
When  plaintiff  showed  a  bill  of  sale  from  F.,  the  defendant,  by  show* 
Ing  the  matters  pleaded  in  Justification,  put  upon  the  plaintiff  the  bur- 
den of  showing  an  actual  delivery  and  continued  change  of  possession; 
that  he  was  not  required  in  this  defense  to  plead  anything  as  to  the  naturt 
or  origin  of  the  title  of  the  plaintiff ;  and  that  his  allegation  on  this  point 
might  be  disregarded  as  sarplnsage. 

Appeal  from  a  judgment  for  the  defendant  in  the  Superior 
Court  of  Plumas  County.    Clouoh^  J. 

B.  E.  F.  Variel  and  W.  W.  Kellogg,  for  Appellant 

/•  D.  Ooodwin  and  D.  W.  Jenks,  for  BespondeuL 

Tab  LVIII  — It 
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Thobntow,  J.: 

This  is  an  action  to  recover  possession  of  twenty-six  milcb 
oows,  eighteen  calves,  a  bull,  etc,  and  damages  for  their  de- 
tention, alleged  by  the  plaintiff  to  have  been  owned  and  pos- 
sessed by  him  on  the  18th  of  June,  1880,  on  which  day,  it  is 
averred,  they  were  taken  from  his  possession  by  the  defend- 
ant, and  have  since  that  day  been,  by  the  defendant,  detained 
from  him. 

The  defendant  answered  the  complaint,  and  denied  each 
and  every  allegation  thereof,  except  that  "he  took  possession 
of  the  cattle  described  in  the  plaintiff's  complaint,  and  still 
retains  possession  of  said  cattle."  And  for  a  defense  defend- 
ant averred  that  he  was  on  the  day  last  named,  and  since  has 
been,  and  still  is,  the  duly  elected  and  acting  Sheriff  of  the 
County  of  Plumas ;  that  on  that  day,  and  for  a  long  time  prior 
thereto,  John  Fagniani  was  the  owner  and  in  possession  and 
entitled  to  the  possession  of  the  cattle  described  in  the  com- 
plaint; that  on  the  day  above  named  he,  as  Sheriff  of  the 
County  of  Plumas,  levied  on,  seized,  and  took  into  his  posses- 
sion, and  from  the  possession  of  Fagniani,  the  cattle  above 
mentioned,  by  virtue  of  a  writ  of  attachment  issued  out  of 
the  Superior  Court  of  the  County  of  Plumas,  in  a  case  therein 
pending,  wherein  one  H.  B.  Abbott  was  plaintiff  and  Fagniani 
was  defendant,  in  obedience  to  the  mandate  of  said  writ;  that 
thereafter,  on  the  18th  day  of  July,  1880,  judgment  was  ren- 
dered in  said  case  in  favor  of  Abbott  and  against  Fagniani; 
that  execution  was  duly  issued  thereon  against  the  property 
of  Fagniani,  which  execution  was  directed  to  him  as  Sheriff 
aforesaid,  and  that  he  now  holds  said  cattle  by  virtue  of  this 
execution.  So  far  this  is  a  justification  by  the  defendant  of 
his  acts  as  Sheriff.  Then  followed  the  additional  averments  — 
that  the  claim  which  plaintiff  pretends  to  have  upon  the 
cattle  is  based  upon  a  pretended  or  attempted  transfer  of 
them  from  Fagniani  to  the  plaintiff;  that  said  transfer  was 
done  with  a  view  to  hinder,  delay,  and  defraud  the  creditors 
of  Fagniani;  and  that  when  the  transfer  was  pretended  and 
attempted  to  be  made,  plaintiff  knew  that  it  was  solely  for 
the  purpose  of  hindering,  delaying,  and  defrauding  the  credit- 
ors of  Fas:niani,  and  was  not  made  in  good  faith,  and  was 
wholly  void. 


Digitized  by  VjOOQIC 


May,  1881.]  Stephens  v.  Haixsteaix  195 

The  cause  was  tried  by  the  Court,  a  jury  having  been 
waived,  and  judgment  was  rendered  for  the  defendant.  From 
this  judgment  plaintiff  appealed. 

The  decision  of  the  Court  was  as  follows: 

"  1.  That  on  the  18th  day  of  June,  1880,  the  defendant,  P. 
L.  Hallstead,  was,  and  ever  since  has  been,  and  still  is,  the 
duly  elected,  qualified,  and  acting  Sheriff  of  the  County  of 
Plumas,  in  and  for  the  State  of  California. 

"  2.  That  on  or  about  October  1,  1878,  one  John  Fagniani 
was  the  owner  of,  in  possession  of,  and  entitled  to  the  posses- 
sion and  control  of  the  twenty-six  milch  cows,  and  one  bull, 
mentioned  in  plaintiff's  complaint,  and  had  been  the  owner 
of,  and  in  possession  and  control  of  said  cattle  for  more  than 
one  year  prior  thereto. 

"  3.  That  on  or  about  the  said  1st  day  of  October,  1878, 
said  John  Fagniani  made  and  executed  to  William  M.  Steph- 
ens, the  plaintiff  in  this  action,  a  bill  of  sale,  which  said  bill 
of  sale  purported  to  convey  to  said  Stephens,  among  other 
things,  the  said  twenty-six  cows  and  one  bull,  described  in 
plaintiff's  complaint. 

"  4.  That  the  execution  of  said  bill  of  sale  was  not  followed 
by  an  immediate  delivery  of  said  cattle,  and  was  not  followed 
by  an  actual  and  continued  change  of  possession  of  said 
cattle,  and  no  actual  nor  continued  change  of  possession  of 
such  cattle  had  occurred  at  the  time  of  the  levy  of  the  attach- 
ment hereinafter  spoken  of. 

"  6.  That  the  eighteen  calves,  described  in  plaintiff's  com- 
plaint, are  a  portion  of  the  incfrease  or  issue  of  the  said 
twenty-six  cows  above  mentioned,  subsequent  to  the  execu- 
tion of  said  bill  of  sale. 

"  6.  That  on  the  18th  day  of  June,  1880,  one  H.  B.  Abbott 
commenced  an  action  in  the  Superior  Court  of  Plumas  County 
against  said  John  Fagniani,  to  recover  certain  moneys  due  to 
him  from  said  John  Fagniani;  that,  thereupon,  a  writ  of 
attachment  issued  out  of  said  Court,  which  said  writ  com- 
manded said  defendant  P.  L.  Hallstead,  as  Sheriff  aforesaid, 
to  attach  and  safely  keep  any  personal  property  of  said  John 
Fagniani  that  could  be  found;  and  that  said  defendant,  Sheriff, 
seized  and  took  from  the  possession  of  said  John  Fagniani 
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the  cattle  described  in  plaintiffs  complaint^  under  and  by  vir- 
tue of  said  writ  of  attachment. 

*'  7.  That  on  the  Ist  day  of  June,  1880,  said  H.  B-  Abbott 
recovered  judgment  in  said  Court  against  said  John  Fagniani 
in  the  action  aforesaid,  and  that  execution  was  thereon  duly 
issued  against  the  property  of  said  John  Fagniani,  which 
said  execution  was  directed  to  this  defendant,  as  Sheriff  afore- 
said, and  that  said  defendant  now  holds  said  cattle  under,  and 
by  virtue  of  said  execution. 

'^  As  conclusions  of  law  from  the  foregoing  facts,  the  Court 
finds: 

'^  That  at  the  time  of  the  commencement  of  this  action 
plaintiff  was  not  the  owner  of  nor  in  the  possession  of,  the 
cattle  described  in  his  complaint  as  against  an  attaching  cred- 
itor of  said  Fagniani,  and  that  said  bill  of  sale  executed  by 
Fagniani  to  Stephens  was  fraudulent,  and  void  against  the 
creditors  of  said  Fagniani. 

'^  That  the  complaint  should  be  dismissed,  and  that  the  de- 
fendant have  and  recover  from  the  plaintiff  his  costs  herein 
expended.     Let  judgment  be  entered  accordingly." 

The  appellant  contends  that  the  findings  are  defective  in 
not  passing  on  the  issues  made  by  the  pleadings:  that  the 
issue  of  fraud  tendered  by  the  defense  specially  set  up,  was 
one  of  adtuil  fraud,  and  not  of  constructive  fraud;  that  the 
findings  (see  fourth  finding  of  fact)  are  only  of  a  constructive 
fraud,  which  is  entirely  outside  of  the  issues  in  the  case,  and 
that  there  is  no  finding  upon  the  issue  of  fraud  that  was 
made,  viz. :  that  of  actual  fraud. 

If  the  findings  of  fact  above  referred  to  were  not  within 
the  issues  joined  by  the  pleadings  the  position  is  tenable  — 
Bccus,  if  they  were. 

Admitting  that  the  defense  set  up  was  one  of  actual  fraud, 
as  contended  by  counsel  for  appellant,  and  that  a  constructive 
fraud  could  not  be  proved  under  it,  still  the  defense  of  covr 
structive  fraud  (so  styled  by  appellant's  counsel)  could  be 
made  under  the  justification  set  up  by  the  defendant  in  the 
answer.  The  defendant  was  not  bound  to  anticipate  the  case 
made  by  the  plaintiff,  or  to  assume  that  he  claimed  as  a  pur- 
chaser from  Fagniani.  When  plaintiff  showed  a  biU  of  sale 
from  Fagniani,  the  defendant,  by  showing  the  matters  pleaded 
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in  justification,  put  upon  the  plaintiff  the  burden  of  showing 
an  immediate  delivery,  and  that  such  delivery  was  followed 
by  an  actual  and  continued  change  of  possession.  The  de- 
fendant was  not  required  in  this  defense  to  plead  anything  aa 
to  the  nature  or  origin  of  the  title  of  plaintiff.  The  law 
placed  on  him  no  obligation  to  know  what  such  title  was,  and 
therefore  he  was  not  required  to  set  up  in  this  defense  any- 
thing in  regard  to  it,  having  already  denied  any  title  in  him 
in  the  first  paragraph  of  the  answer.  The  above  is  sustained 
by  the  decision  of  this  Court  in  Grum  v.  Barney,  55  Cal. 
256,  which  was  relied  on  and  approved  in  Humphreys  v. 
Harhey,  id.  283.  We  think  the  finding  was  within  the  issue 
joined  on  the  justification  pleaded.  In  our  judgment,  that 
portion  of  the  answer,  styled  a  defense  of  actual  fraud,  may 
be  disregarded  as  surplusage.  It  is  in  the  answer  separated 
from  the  justification  pleaded,  and  constitutes  no  part  of  it. 
The  justification  is  complete  without  it,  and  therefore  the 
part  of  the  answer  referred  to  may  be  rejected  as  no  part  of 
that  defense.     (Gould's  Plead.,  c  3,  §§  170,  171.) 

It  is  contended  that  the  evidence  is  insufficient  to  sustain 
findings  four  and  six. 

We  have  examined  the  evidence  carefully,  and  find  a  sub- 
stantial conflict  therein  in  regard  to  the  facts  found  in  the 
findings  referred  to.  We  cannot,  then,  reverse  the  judgment 
on  the  ground  above  stated,  according  to  the  long-settled  rule. 

The  findings  cover  all  the  issues  in  the  case.  The  decision 
is  not  against  law.  The  defendant  justified  not  only  under 
the  writ  of  attachment,  but  under  a  judgment  and  execution. 
Moreover,  the  property  was  not  taken  under  the  writ  of  at- 
tachment from  the  possession  of  the  plaintiff,  but  from  that 
of  the  judgment  debtor,  Fagniani.  It  was  so  averred  in  the 
answer,  and  so  found  by  the  Court.  (Thornbvrgh  v.  Hand, 
7  Cal.  554 ;  Horn  v.  Cowarvhias,  51  id.  524.) 

Judgment  affirmed. 

Mtsiok,  J.,  Shabpbtxin,  J.y  and  MoBBnoN,  0.  J^  ooncurred. 
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[No.  M12. —  DepArtment  Out.] 

A.  B.  PRESTON  v.  G.  E.  CULBEETSON. 

CoimflT  OF  BuECTZON  —  AionfDSD  OovpLAnrr  ob  8tatki»nt  —  Rslatiok 
—  Limitation  or  Action. —  In  the  contest  of  ui  election  the  "  statement  ** 
or  complaint  (Code  CIt.  Proc  I  1115)  omitted  to  allege  the  date  of  tho 
**  retnm-day  '*  of  the  election,  hut  afterwards  an  amended  complaint  was 
filed  wherein  the  **  return -day**  was  alleged  as  of  a  date  more  than  forty 
days  prior  to  the  filing  of  the  amended  complaint,  hat  less  than  forty  days 
prior  to  the  filing  of  the  original  complaint. 
Held,  that  the  amended  complaint,  as  it  did  not  allege  a  cause  of  action 
against  any  new  party,  related  to  the  commencement  of  the  contest,  and 
was  therefore  not  open  to  the  objection  that  it  was  filed  more  than  forty 
days  after  the  "return  day.** 

Id. —  Complaint  ob  Statbmbnt  —  Plbaoino  —  Jubisdiction  —  Practicb. — 
Held,  further,  that  9  HIS,  Code  of  CUIl  Procedure,  does  not  require 
that  the  written  **  statement "  or  complaint  shall  show  by  averment  that 
it  has  been  filed  within  the  forty  days;  and  that  the  objection  that  the 
complaint  has  not  been  filed  within  the  statutory  time,  is  therefore  a 
matter  of  defense  to  be  made  by  answer  In  the  nature  of  a  plea  to  the 
Jurisdiction,  or  to  be  taken  advantage  of  by  motion  to  dismiss  the  pro- 
ceeding. 

Id. —  Qualification  of  Votbr  —  Naturalizjltion  —  Coubt  of  Rbcobd  — 
Registrt. —  Upon  the  trial  of  the  contest  evidence  was  admitted  by  the 
Court  to  show  that  three  registered  voters  were  not  citizens  of  the  United 
States,  and  the  Court  so  found : 
Beld,  that  the  evidence  was  admissible;  that  with  reference  to  two  of  the 
voters  the  evidence  of  naturalisation  was  suspicions,  and  the  finding  of 
the  Court  should  not  be  disturbed ;  and  in  the  case  of  the  third  —  it  ap- 
pearing from  the  certificate  introduced,  that  he  had  been  naturalized  in 
the  Police  Court  of  New  Bedford,  a  Court  having  a  clerk  and  seal,  and 
for  aught  that  appeared  common  law  jurisdiction  —  that  the  Court  erred 
in  rejecting  his  vote. 

Id. —  Place   of   Voting  —  Ibbbgulabitt. —  The    polls   for   the   J precinct 

were  opened  a  short  distance  from  and  in  plain  view  of  the  place 
appointed  by  the  Supervisors  —  the  owner  of  the  house  selected  having 
objected  to  the  election  proceeding  at  his  house  —  but  it  did  not  appear 
that  any  vo^er  was  misled  or  deprived  of  his  vote  by  reason  of  the  change: 
Held,  that  the  Court  did  not  err  in  refusing  to  reject  the  vote  of  the 
precinct. 

Id. —  iBBEauLABiTT. —  The  important  Question  in  election  cases  is,  Have  the 
qualified  electors  been  deprived  of  a  fair  opportunity  of  expressing  their 
preference?  Mere  Irregularities  which  do  not  affect  the  final  result,  should 
be  disregarded. 

Id. —  UoONDAuv — ViKw    or    Pbbmisbs    bt    thb    Jddgb. —  T.    voted    in    A 

I>reclnct,  and  the  question  was  as  to  the  location  of  the  boundary  between 
that  and  another  precinct  with  reference  to  T.'s  residence,  and  the  ^urt 
Coond  that  be  voted  Illegally. 
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Eeld,  the  record  not  clearly  flhowing  the  location  of  the  line,  and  It  appea:^ 
Ing  that  the  Judge  below,  with  the  conaent  of  the  partlea,  Tlilted  the 
locality,  that  the  finding  ahould  not  be  dlatnrbed. 

CD. —  REsiDBNcn  —  Fbaud  —  HoMBBTBAD. —  The  fiict  that   a  Toter  realdlng  In 

J precinct  had  taken  np  a  homestead  claim  elaewhere  and  left  hla 

real  residence  once  a  week  or  so  to  tIbU  his  homestead  "  In  order  to  com- 
ply with  the  homestead  laws/'  or  to  pretend  compliance  with  them, 
tended  to  show  an  Intended  fraud  upon  the  United  States;  but  did  not 
estop  him  from  claiming  hla  real  residence  for  the  purpose  of  yotlng. 

lo.'— MiSNOMBii  —  NoTicn  OF  Illboal  Votbbs. —  The  names  of  certain  par- 
ties claimed  to  be  Illegal  yoters  —  as  the  same  appeared  in  the  Great  Reg- 
ister—  were  Ellas  Newton  Twist,  Christian  Herr,  Thomas  Pender  Pool, 
Patrick  White,  William  John  Hunt,  Colwell  Owens  Drew,  and  Louis 
Dewart  Gobln,  and  the  names  appearing  in  the  notice  (under  9  1116,  Code 
ClT,  Proc.)  Ferved  upon  the  opposite  party  were  B.  N.  Twist,  Christian 
Herr,  Thomas  P.  Pool,  Pat  White,  W.  J.  Hunt,  C.  O.  Drew,  and  L.  D. 
Gobln.  and  the  Court  found  that  the  latter  were  the  abbreyiated  names 
of  the  former,  and  that  defendant  was  not  surprised  by  the  production 
of  the  witnesses,  but  was  fully  Informed  in  respect  to  the  persons  who 
were  charged  to  have  TOted  Illegally:  Held,  that  the  notice  was  sufll- 
clent.  • 

to. —  Residbncb  —  PiNDiNGB  —  BuFTiciVNCT  OF  Btxdbncb. —  The  findings  of 
the  Court  with  reference  to  the  residence  of  various  voters:  Held,  not  to 
be  unsustalned  by  the  evidence. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  County 
OouiJ  of  Tuolumne  County.    Ejedmond,  J, 

The  bill  of  exceptions  contained,  among  others,  the  follow- 
ing assignments  of  errors  on  the  part  of  the  defendant: 

The  Court  erred  in  the  cases  of  Charles  Mayhew,  Richard 
dlamp,  and  George  Anderson,  who  were  naturalized  citizens 
and  on  the  Great  Register,  wherein  it  decided  that  it  could 
^  behind  the  registration  of  voters,  and  take  evidence  as  to 
when  and  where  they  were  naturalized,  and  to  determine  if 
they  were  properly  on  the  Great  Register.  This  Court  has 
no  jurisdiction  over  the  subject  of  the  registration  of  voters. 
The  restrict  Court  alone  had  jurisdiction  over  that  subject 

The  Court  erred  as  to  damp  in  its  conclusions  of  law,  in 
deciding  that  he  was  not  a  citizen  of  the  United  States  at 
the  time  he  voted  at  said  election;  whereas  the  law  arising 
from  the  facts  proven  by  the  evidence  shows,  that  he  was  a 
•citizen  and  a  legal  voter. 

The  Court  erred  in  deciding  that  George  Anderson  was 
an   illegal   voter,   and   that  his  vote  should   be  taken  from 
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the  other  legal  votes  cast  for  the  defendant  That  the  deci- 
sion is  contrary  to  the  evidence  and  against  law,  and  the  evi- 
dence is  insufficient  to  sustain  or  justify  the  decision  of  the 
Oourt,  in  this:  ^^That  the  evidence  shows  that  the  said  Ander- 
son was  a  naturalized  citizen  and  on  the  Great  Eegister.  That 
he  was  naturalized  in  New  Orleans  about  thirty  years  ago* 
That  after  he  came  to  California,  in  1876,  he  desired  to  pre- 
empt some  United  States  land,  and  had  lost  his  naturalization 
papers.  That  he  was  informed  that  he  could  not  make  proof 
and  payment  without  declaring  his  intention  a  second  time; 
and  for  the  purpose  of  making  proof  and  payment  for  land  in 
the  Land  Office,  he  did  take  out  his  declaration  to  become  a 
citizen  a  second  time  in  1876.  The  Court  decided  that  not 
having  been  naturalized  since  1876,  said  Anderson  was  not  a 
legal  voter.  The  decision  is  contrary  to  the  evidence  and  law, 
and  the  evidence  is  insufficient  to  sustain  or  justify  the  decision,, 
in  this:  That  the  law  arising  from  the  facts  proven  by  the 
evidence  shows,  that  said  Anderson  was  a  legal  voter  and  a 
citizen  of  the  United  States. 

The  Court  erred  in  deciding  that  Patrick  White  was  an 
illegal  voter,  and  that  his  vote  should  be  taken  from  the  other 
legal  votes  cast  for  the  defendant,  and  the  decision  is  con- 
trary to  the  evidence  and  law;  and  that  the  evidence  is  in- 
sufficient to  sustain  or  justify  the  judgment,  in  this :  That  said 
White,  as  shown  by  the  evidence,  at  the  time  of  the  election 
had  no  fixed  home  or  residence.  That  he  temporarily  placed 
his  wife  at  Chinese  Camp  Precinct  until  he  could  provide  a 
home  for  her;  and  that,  during  the  time  his  family  stayed 
there,  he  never  intended  to  make  it  his  permanent  home  or 
residence.  That  he  worked  and  hired  out  wherever  he  could 
get  work,  from  place  to  plaoe^  during  the  time  his  family  were 
at  Chinese  Camp  Precinct  That,  prior  to  the  election,  he 
had  been  working  in  the  Garrote  Precinct  some  forty  or  fifty 
days,  and  that  he  voted  in  said  Garrote  Precinct  The  deci- 
sion is  contrary  to  law,  in  this :  That  he  had  no  residence  in 
the  Chinese  Camp  Precinct  prior  to  the  election;  and  if  he 
had  a  right  to  vote  at  all,  it  was  in  the  Garrote  Precinct, 
where  he  was  at  work  and  where  he  resided  forty  or  fifty  days 
before  the  election. 

The  Court  erred  in  deciding  that  John  Kent  was  a  legal 
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▼oter  and  that  his  rote  should  be  counted  for  plaintiff^  A.  B. 
Preston.  The  decision  is  contrary  to  the  evidence  and  law, 
and  the  evidence  is  insufficient  to  sustain  or  justify  the  deci- 
sion of  the  Court,  in  this:  That  the  evidence  shows,  that  the 
witness,  Kent,  had  been  married  over  two  years  prior  to  the 
•election,  and  that,  at  the  time  of  marriage,  his  wife  had  a 
residence  and  home  of  her  own  at  Poverty  Bill,  in  the  James- 
town Precinct.  That,  prior  to  his  marriage,  he  resided  in  the 
Montezuma  Precinct,  where  he  was  the  owner  of  a  house. 
That,  in  about  two  weeks  after  he  was  married,  he  went  to 
live  with  his  wife  at  Poverty  Hill,  in  the  Jamestown  Precinct; 
snd  that  his  wife  and  family  have  ever  since  resided  in  that 
place.  That  witness  has  never  provided  any  other  place  of 
residence  or  home  for  his  family.  That  he  lived  there  with 
them  until  about  two  or  three  months  before  the  election,  at 
which  time,  leaving  his  wife  and  family  at  Poverty  Hill,  he 
went  to  Montezuma  and  remained  there  until  the  election, 
and  voted  there  at  the  election.  The  evidence  and  the  law 
arising  from  the  facts  proven  by  the  evidence  show,  that  his 
residence  was  at  Poverty  Hill,  in  the  Jamestown  Precinct,  at 
the  time  of  the  election,  and  that  his  vote  was  an  illegal  vote 
and  should  have  been  deducted  from  the  legal  votes  cast  for 
plaintiff. 

The  Court  erred  in  deciding  that  William  Schmedes  was  a 
legal  voter,  and  that  his  vote  should  be  counted  for  A.  B. 
Preston.  The  decision  is  contrary  to  the  law  and  the  evi- 
•dence,  and  the  evidence  is  insufficient  to  sustain  or  justify  the 
judgment  of  the  Court,  in  this:  That  the  evidence  shows,  that 
the  said  Schmedes  was  living  near  Ward's  Ferry,  with  his 
family,  on  some  public  land  of  the  United  States,  which  had 
been  improved  by  a  former  husband  of  said  Schmedes*  wife, 
and  which  the  wife  of  the  said  Schmedes  desired  to  pre-empt 
for  the  benefit  of  herself  and  children  by  a  former  husband. 
That  the  said  Schmedes  and  his  family  had  been  living  there 
three  months  prior  to  the  election,  which  place  is  not  in  the 
Jamestown  Precinct.  That  prior  to  going  to  live  at  Ward's 
Perry,  he  lived  in  the  Jamestown  Precinct;  had  a  house  and 
a  home  there.  That  he  went  to  Ward's  Ferry,  with  his  family, 
to  hold  their  pre-emption  claim  good  until  he  could  prove  up 
on  it,  and  while  he  was  living  there  he  ocmsidered  that  Uf 
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residence.  The  evidence  and  the  law  arising  from  the  fact 
proven  by  the  evidence  show,  that  the  residence  of  the  said 
Schmedes  was  at  Ward's  Ferry,  which  was  not  in  the  James- 
town Precinct,  where  Schmedes  voted,  and  shows  the  vote  of 
said  Schmedes  was  an  illegal  vote,  and  should  have  been  do- 
ducted  from  the  other  legal  votes  cast  for  plaintiff. 

The  Court  erred  in  deciding  that  James  Le  Fevre  was  a  legal 
voter  and  that  his  vote  should  be  counted  for  A.  B.  Preston. 
The  decision  is  contrary  to  the  evidence  and  the  law,  and  the 
evidence  is  insufficient  to  sustain  or  justify  the  decision  of  the 
Court,  in  this,  That  the  evidence  shows,  that,  prior  to  coming 
to  Tuolumne  County,  Le  Fevre  resided  in  San  Francisco, 
and  was  on  the  Great  Register  in  San  Francisco,  and  was 
not  on  the  Great  Register  in  Tuolumne  County.  That  he 
voted  in  the  Jamestown  Precinct  for  Supervisor,  but  had 
been  in  Tuolumne  County  but  twenty-eight  or  twenty-nine 
days  prior  to  the  election,  and  that  his  registration  in  San 
Francisco  had  never  been  canceled.  The  evidence  and  the 
law  arising  from  the  facts  as  proven  by  the  evidence  show,. 
that  the  vote  of  the  said  Le  Fevre  was  an  illegal  vote,  and 
should  have  been  deducted  from  the  other  legal  votes  cast  for 
the  plaintiff. 

The  Court  erred  in  refusing  to  admit  in  evidence  the  certi- 
ficate of  the  Registrar  of  Voters  of  the  City  and  County  of 
San  Francisco,  showing  that  said  Le  Fevre  was  a  registered 
voter  in  said  city  and  county,  and  that  said  registration  had 
not  been  canceled. 

That  the  Court  erred  in  deciding  that  Manuel  Francis  was 
a  legal  voter  and  that  his  vote  should  not  be  deducted  from^ 
the  other  legal  votes  cast  for  plaintiff.  The  decision  is  con- 
trary to  the  evidence  and  the  law,  and  the  evidence  is  insuffii- 
cient  to  sustain  or  justify  the  decision  of  the  Court  in  this: 
The  evidence  shows,  that,  prior  to  the  election  the  witness  had 
preempted  some  land,  under  the  United  States  law,  outside  of 
the  Jamestown  Precinct;  and  that,  at  the  time  of  the  election 
he  was  still  keeping  up  his  .preemption,  but  had  not  made 
proof  and  payment.  The  evidence  also  shows,  that  he  voted 
in  Jamestown  Precinct  The  evidence  and  the  law  arising 
from  the  facts  proven  by  the  evidence  show,  that  the  resi- 
dence of  said  Francis,  at  the  time  of  the  election,  was  oa 
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said  preemption  daim,  and  that  his  vote  was  an  illegal  vote, 
and  that  his  name  is  not  on  the  Great  Register. 

The  Court  erred  in  deciding  that  Thomas  Porrin  Woodruff 
was  a  legal  voter  and  that  his  vote  should  be  counted  for  A. 
B.  Preston,  The  decision  is  contrary  to  the  evidence  and  the 
law,  and  the  evidence  is  insufficient  to  sustain  or  justify  the 
decision  of  the  Court,  in  this,  That  the  evidence  shows,  that, 
at  the  time  of  the  election,  he  had  preempted  some  land  under 
the  United  States  law,  and  was  holding  said  preemption  at 
the  time  of  the  election,  but  had  not  made  proof  aud  pay- 
ment; and  that  said  land  was  not  in  the  Jamestown  Precinct 
where  he  voted.  The  evidence  and  the  law  arising  from  the 
facts  proven  by  the  evidence  show,  that  this  witness'  resi- 
dence was  at  his  preemption  claim ;  and  not  in  the  Jamestown 
Precinct  where  he  voted ;  and  that  his  vote  was  an  illegal  vote, 
and  should  have  been  deducted  from  the  other  legal  votes  cast 
for  the  plaintiff. 

The  Court  erred  in  deciding  that  the  vote  of  Vincent  Wooters 
was  a  legal  vote,  and  that  said  vote  should  be  counted  for  A. 
B.  Preston.  That  the  decision  is  contrary  to  the  evidence  and 
law,  and  the  evidence  is  insufficient  to  sustain  or  justify  the 
decision  of  the  Court,  in  this:  That  the  evidence  shows  that 
the  said  Wooters  was  a  single  man,  and  that  since  1856  he 
had  a  home  in  the  Jamestown  Precinct,  consisting  of  a  house 
and  garden.  That  about  twenty  months  prior  to  the  election 
he  took  a  position  as  Superintendent  of  a  mine  in  the  Garrote 
Precinct,  and  remained  there  about  twenty  months.  That,  at 
the  time  he  took  said  position  as  Superintendent  of  the  mine, 
he  leased  his  house  and  garden  in  the  Jamestown  Precinct. 
That  on  the  8th  of  August,  1878,  he  returned  to  the  ranch  in 
the  Jamestown  Precinct,  which  was  still  under  lease;  that  he 
voted  in  the  said  Jamestown  Precinct,  and  had  not  been  in  the 
Jamestown  Precinct  for  thirty  days  prior  to  the  election. 
The  evidence  and  the  law  arising  from  the  facts  pro^-en  by 
the  evidence  show,  that  during  the  time  that  said  Wooters  re- 
sided at  Garrote,  his  residence  was  in  the  Garrote  Precinct, 
and  that  when  he  returned  to  the  Jamestown  Precinct  he  had 
not  been  in  the  said  Jamestown  Precinct  thirty  days  prior  to 
the  election,  and  that  the  vote  of  said  Wooters  was  an  illegal 
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rote,  and  should  have  been  deducted  from  the  other  legal 
votes  cast  for  the  plaintiflF. 

The  Court  erred  in  deciding  that  James  Smith  was  a  legal 
voter,  and  that  his  vote  should  be  counted  for  plaintifF.  That 
the  decision  is  contrary  to  the  evidence  and  the  law,  and  the 
evidence  is  insufficient  to  sustain  or  justify  the  decision  of 
the  Court  That  the  evidence  shows,  that  at  the  time  of  the 
election,  this  witness  had  preempted  land  under  the  United 
States  laws,  outside  of  the  Jamestown  Precinct  where  he 
voted.  •  That,  at  the  time  of  the  election,  he  was  keeping  up 
said  preemption  claim,  and  had  not  made  proof  and  payment. 
That,  at  the  same  time,  he  claimed  to  reside  at  Jamestown,  in 
the  Jamestown  Precinct;  and  that  his  vote  was  an  illegal  vote, 
and  should  have  been  deducted  from  the  other  legal  votes  cast 
for  plaintiff. 

The  Court  erred  in  deciding  that  the  vote  of  William  Sam- 
mon  was  a  legal  vote  and  that  it  should  be  counted  for  plain- 
tiff. The  decision  is  against  the  evidence  and  law,  and  the 
evidence  is  insufficient  to  sustain  or  justify  the  decision  of  the 
Court,  in  this.  That  the  evidence  showed,  that  the  witness 
had  homesteaded,  under  the  United  States  law,  land  outside  of 
the  Jamestown  Precinct  where  he  voted,  and  that  at  the  time 
of  the  election,  he  was  keeping  up  said  homestead;  and  that, 
if  he  ever  finally  obtained  a  patent  from  the  United  States 
for  the  land,  he  intended  to  make  it  his  permanent  home. 
That,  some  time  prior  to  the  election,  he  had  been  stopping  in 
the  Jamestown  Precinct  where  he  voted.  The  evidence  and 
the  law  arising  from  the  facts  proven  by  the  evidence  show, 
that  at  the  time  of  the  election,  the  residence  of  the  witness 
was  at  the  homestead  and  not  at  the  Jamestown  Precinct 
where  he  voted ;  and  his  vote  should  have  been  deducted  from 
the  other  legal  votes  cast  for  plaintiff. 

The  Court  erred  in  deciding  that  the  vote  of  Everard  Shar- 
rock  was  a  legal  vote  and  in  counting  said  vote  for  plaintiff. 
The  decision  is  contrary  to  the  evidence  and  the  law,  and  the 
evidence  is  insufficient  to  sustain  or  justify  the  decision  of  the 
Court,  in  this,  That  the  evidence  shows  that  the  said  Shar- 
rock  was  employed  as  the  keeper  of  the  Shawmut  Mine,  which 
is  not  in  the  Jamestown  Precinct  where  he  voted.  That  he 
resided  for  three  years  prior  to  the  election,  and  at  the  time 
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of  the  election,  at  the  Shawmut  Mine.  That  prior  to  going  to 
the  Shawmut  Mine,  he  resided  at  the  Jamestown  Precinct  at 
Campo  Seco;  had  a  house  there  that  he  called  his  own;  that 
he  is  a  widower;  that  at  one  time,  when  he  was  absent  from 
his  house  at  Campo  Seco,  another  party  had  taken  said  house 
and  converted  it  into  a  wagon-shed,  but  gave  him  the  use  of 
another  house  instead,  near  the  same  place.  The  evidence 
and  law  arising  from  the  facts  proven  by  the  evidence  show, 
that  the  witness,  at  the  time  of  election,  was  a  resident  of  the 
Shawmut  Mine,  which  is  in  the  Chinese  Camp  Precinct,  and 
not  in  the  Jamestown  Precinct  and  that  the  said  Sharrock 
was  an  illegal  voter,  and  his  vote  should  have  been  deducted 
from   the  other  legal  votes   cast  for  plaintiff. 

The  Court  erred  in  deciding  that  Thomas  Jefferson  Nation 
was  a  legal  voter  and  that  his  vote  should  be  counted  for  plain- 
tiff. That  the  decisiouk  is  contrary  to  the  law  and  evidence, 
and  that  the  evidence  is  insufficient  to  sustain  or  justify  the 
decision  of  the  Court,  in  this:  That  the  evidence  shows  that 
the  witness  voted  at  the  Algerine  Precinct,  and  that  he  is  a 
single  man,  and  that  for  thirty-five  days  before  the  election, 
and  at  the  time  of  the  election,  he  resided  in  Sonora  Precinct, 
and  that  he  claimed  his  home  in  Algerine  Precinct.  That 
he  owned  no  house  or  home  there,  but  he  had  control  of  a 
house  in  which  he  had  lived  the  greater  portion  of  three  winters. 
That  he  left  the  house  in  April  last,  and  has  resided  in  different 
places  where  he  could  get  work  since  that  time.  The  evidence 
and  the  law  arising  from  the  facts  proven  by  the  evidence  shows, 
that  the  said  Nation  was  a  resident  of  Sonora  at  the  time 
of  the  election,  and  not  of  Algerine  Precinct  —  the  place  where 
he  vot«4  —  and  that  his  vote  was  an  illegal  vote  and  should 
have  been  deducted  from  the  other  legal  votes  cast  for 
plaintiff. 

The  Court  erred  in  deciding  that  Elias  Newton  Twist  was 
an  illegal  voter  and  that  his  vote  should  be  deducted  from  the 
number  of  the  legal  votes  cast  for  defendant  The  decision 
is  contrary  to  the  law  and  the  evidence,  and  the  evidence  is 
insufficient  to  sustain  or  justify  the  decision  of  the  Court,  in 
this;  The  Court  decided  that  the  question  of  which  precinct 
the  house  of  Twist  is  in,  can  only  be  decided  by  drawing  a 
straight  line  from  the  north-west  corner  of  his  ranch,  where  it 
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is  intersected  by  Long  Gulch,  to  the  nearest  point  on  the 
Jacksonville  road,  which  line  will  then  become  the  dividing 
line  between  the  Chinese  Camp  and  the  Algerine  Precincts 
respectively.  This  line  is  not  the  line  established  by  the 
Board  of  Supervisors  as  the  dividing  line  between  the  two 
precincts.  According  to  the  description  of  the  Chinese  Camp 
Precinct,  as  described  by  the  Board  of  Supervisors,  the  divid- 
ing line  between  the  two  precincts  is  the  Jacksonville  road 
leading  from  Latimer's  ranch  to  the  west  side  of  Twist's  ranch; 
and  that,  according  to  this  line,  Twist  would  be  in  the  Algerine 
Precinct;  and  that  he  would  also  be  in  the  Algerine  Precinct 
according  to  the  description  of  Chinese  Camp  as  made  by  the 
Board  of  Supervisors  of  said  precinct,  which  description  also 
makes  the  line  running  from  the  west  side  of  Twdst's  ranch 
to  the  Jacksonville  road  the  dividing  line  of  the  two  precincts. 
The  evidence  and  the  law  arising  from .  the  facts  proven  by 
the  evidence  shows,  that  the  said  Twist,  at  the  time  of  the 
election,  was  a  resident  of  Algerine  Precinct  and  was  a  legal 
voter,  and  that  his  vote  should  have  been  counted  for  the  de- 
fendant The  Court  further  erred  in  deciding  that  the  said 
vote  was  an  illegal  vote,  in  this,  That  the  Court  seems  to 
have  decided  that  the  description  of  the  precinct  lines  by  the 
Board  of  Supervisors  was  so  indefinite  that  they  could  not  be 
traced,  and  that  it  was  necessary  to  establish  an  arbitrary  line 
in  order  to  determine  in  which  precinct  the  said  Twist  resided. 
This  was  an  error;  for  if  it  could  not  be  ascertained  by  the 
description  of  the  precinct  line  of  the  Board  of  Supervisors  in 
what  precinct  Twist  resided,  he  would  have  a  right  to  vot«  m 
either  precinct  in  which  he  thought  he  resided  and  in  which 
he  claimed  his  vote. 

The  Court  erred  in  deciding  that  the  vote  of  John  Simms 
was  an  illegal  vote,  and  that  his  vote  should  be  taken  from 
the  other  legal  votes  cast  tor  the  defendant  That  the  de- 
cision is  contrary  to  the*  evidence  and  the  law,  and  the  evi- 
dence is  insufficient  to  sustain  or  justify  the  decision  of  the 
Court,  in  this:  That  the  evidence  shows,  that  the  boundary 
line  between  Chinese  Camp  and  Montezuma  Precincts,  estab- 
lished by  the  Board  of  Supervisors,  is  the  line  following  down 
a  road  leading  from  Montezuma,  by  Simms'  Ihitch  ranch,  to 
Qoodwin'a.     That  the  commencement  of  said  line  ia  a  point 
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where  the  Chinese  Camp  District  mining  line  intersects 
said  road.  That  if  said  road  be  taken  as  the  dividing  line, 
Simms'  would  be  in  the  Montezuma  Precinct.  That  the 
Court  evidently  decided  that  some  other  line  was  the  line 
between  the  two  precincts.  The  evidence  and  the  law  aris- 
ing from  the  facts  proven  by  the  evidence  show,  that  Simms 
was  a  resident  of  Montezuma  Precinct,  and  that  his  vote  was 
a  legal  vote  and  should  not  have  been  deducted  from  the 
other  legal  votes  cast  for  the  defendant.  It  appears  from  the 
decision  and  findings  of  the  Court,  that  the  descriptions  of 
the  precinct  lines,  as  given  by  the  Board  of  Supervisors,  were 
BO  indefinite  that  they  could  not  be  traced,  and  that  he 
adopted  an  arbitrary  line,  the  same  as  in  the  case  of  Twist, 
which  was  error;  because,  if  the  line  was  so  indefinite  that  it 
could  not  be  ascertained  in  which  precinct  Simms  resided,  he 
had  a  right  to  vote  in  either  precinct  in  which  he  thought  he 
resided  and  in  which  he  claims  his  vote. 

Plaintiff  assigned  as  errors  against  him,  among  others,  the 
following : 

The  ruling  of  the  Court  in  sustaining  the  demurrer  to  the 
complaint. 

The  decision  of  the  Court  in  deciding  that  Christian  Herr 
is  a  legal  voter,  and  in  allowing  and  counting  his  vote  in  favor 
of  defendant  Culbertson. 

Caleb  Dorsey,  for  Appellant 

E.  A.  Rogers,  for  Respondent. 

The  Coubt: 

This  is  a  contested  election,  each  of  the  parties  claiming  to 
have  been  chosen  Supervisor  in  District  No.  3,  Tuolumne 
County. 

Within  forty  days  after  the  votes  were  canvassed,  and  de- 
fendant declared  elected,  plaintiff  filed  with  the  County  Clerk 
his  "statement."  (Code  Civ.  Proc.  §  1115.)  He  omitted 
to  allege  in  it  the  date  of  the  canvass  —  the  "  retum-day." 
Defendant's  general  demurrer  was  sustained.  Plaintiff,  with 
leave  of  the  Court,  filed  an  amended  complaint,  wherein  the 
zetum-day  was  alleged  as  of  a  date  more  than  forty  days  pre- 
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vioiiB  to  the  filing  of  the  amended  complaint,  but  less  than  forty 
days  prior  to  the  filing  of  the  original  complaint  The  de- 
fendant demurred  to  the  amended  complaint  on  the  ground 
that  it  appeared  therefrom  that  it  was  filed  more  than  forty 
days  after  the  "  return-day," 

The  amended  complaint  does  not  allege  a  cause  of  action 
against  any  new  party;  it  relates  to  the  commencement  of  the 
contest  Besides,  §  1116,  Code  Civ.  Proa,  which  provides  for 
the  requisites  of  the  written  statement  or  complaint,  does  not 
require  that  it  shall  show,  by  averment,  that  it  has  been  filed 
within  the  forty  days.  That  the  complainant  has  not  proceeded 
within  the  statutory  tiuie  is,  therefore,  a  matter  of  defense, 
to  be  made  by  answer  in  the  nature  of  a  plea  to  the  juris- 
diction, or  to  be  taken  advantage  of  by  motion  to  dismiss  the 
proceeding. 

As  to  alleged  errors  of  the  Court  below  upon  the  recount: 

First  It  was  not  error  to  receive  evidence  with  respect  to  the 
.question  whether  Clamp,  Mayhew,  and  Anderson  were  citizens 
of  the  United  States.  The  inquiry  was  not  simply  whether 
they  were  registered,  but  whether  they  were,  in  other  respects, 
qualified  voters.  If  their  names  had  not  been  registered  they 
could  not  have  voted;  being  on  the  register,  the  question  of 
citizenship  still  remained.  (Webster  v.  Byrnes,  34:  Cal.  275.) 
The  evidence  as  to  the  naturalization  of  Clamp  was  somewhat 
suspicious.  He  swore  that  he  was  naturalized  in  New  York 
in  1847,  but  left  his  "  papers  "  with  a  friend  in  that  city  when 
he  left  for  California  —  in  1846.  The  fact  that  he  "  declared 
his  intention"  to  become  a  citizen  in  Tuolumne  County  in 
1875  was  a  circumstance  which  certainly  tended  to  disprove 
his  testimony  that  he  had  been  previously  naturalized.  The 
Court  below,  as  was  its  province,  passed  upon  his  credibility 
in  view  of  all  the  surroundings  —  including  his  failure  to 
remember  the  Court  from  which  he  received  his  final  papers  in 
New  York. 

Similar  considerations,  doubtless,  infiuenced  the  decision  of 
the  Court  in  the  case  of  Anderson,  who,  if  his  testimony  is 
to  be  believed,  "was  naturalized  thirty  years  ago"  in  New 
Orleans  —  and  when  he  was  less  than  eighteen  years  of  age. 
He  also  had  since  "  declared  his  intentions  "  in  California. 

In  the  case  of  Mayhew,  however,  the  certificate  introduced 
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proved  that  he  had  been  naturalized  in  the  Police  Court  of 
New  Bedford ;  a  Oourt  having  a  clerk  and  seal,  and  for  aught 
that  appears,  a  common  law  jurisdiction.  (Bev.  Stat  IT.  S. 
§  2165.) 

The  Court  below  erred  in  rejecting  the  vote  of  Mayhew. 

Second.  There  was  evidence  to  sustain  the  finding  that 
Gobin's  residence  was  in  doudman,  and  not  in  the  Santa  Maria 
Precinct^  where  he  voted. 

Third.  There  was  evidence  to  sustain  the  finding  with  re- 
spect to  Drew. 

Fourth.  The  Court  was  justified  in  finding  that  the  resi- 
dence of  White  — his  home  and  that  of  his  family  —  was  at 
Chinese  Camp,  and  not  at  Garrote,  where  he  voted. 

Fifth.  The  Court  did  not  err  in  denying  defendant's  mo- 
tion to  reject  the  vote  of  Jamestown  Precinct.  The  polls 
were  opened  a  short  distance  from  and  in  plain  view  of  the 
place  appointed  —  the  owner  of  the  house  selected  having  ob- 
jected to  the  election  proceeding  at  his  house  —  and  it  does 
not  appear  that  any  voter  was  misled,  or  deprived  of  his  vote, 
by  reason  of  the  change.  In  case  of  an  election  contest: 
"The  investigation  proposed  is  one  in  which  the  public  at 
large  are  deeply  concerned.  It  necessarily  involves  a  ques- 
tion of  broader  import  than  the  mere  individual  claim  of  a 
designated  person  to  enjoy  the  honors  and  emoluments  of  the 
particular  office  brought  directly  in  contest  The  inquiry 
must  be  as  to  whether  or  not  the  popular  will  in  the  selection 
of  officers  to  administer  the  public  affairs  has  been,  in  a  given 
instance,  or  is  about  to  be,  defeated  or  thwarted  by  mistakes 
happened  or  fraud  concocted.  It  is,  therefore,  not  an  ordi- 
nary adversary  proceeding,  for,  as  against  this  high  public 
interest  concerned,  there  can  be  no  recognized  adversary." 
(Minor  v.  Kidder,  43  Cal.  237.)  The  important  question  in 
such  cases  is.  Have  the  qualified  electors  been  deprived  of  a 
fair  opportunity  of  expressing  their  preference?  Mere 
irregularities  which  do  not  affect  the  final  result  should  be 
disregarded.    (Sprague  v.  Norway,  31  CaL  178.) 

Sixth.  The  Court  below  held  that  Twist  voted  illegally  in 
Algerine  Precinct  The  question  was,  where  ran  the  bound- 
ary line  between  Algerine  and  Chinese  PrecLncti  and  in  whioh 
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of  these  precincts  did  Twist  reside?  As  the  case  is  presented 
in  the  transcript  before  ns  we  can  not  reverse  the  decision  of 
the  Court  below  upon  this  question.  The  record  does  not 
clearly  show  the  relative  positions  of  the  natural  objects  re- 
ferred to  in  the  testimony,  so  that  we  can  intelligently  deter- 
mine where  the  line  runs  with  reference  to  the  house  of 
Twist,  or  with  reference  to  his  lands,  or  to  his  inclosure,  as 
the  same  existed  when  the  line  was  established.  The  Judge 
below,  with  the  consent  of  parties,  visited  the  locality,  and 
certainly  had  better  opportunities  for  determining  satisfac- 
torily the  question  in  dispute  than  have  we. 

Seventh.  The  remarks  under  the  last  subdivision  apply  to 
the  case  of  Simms. 

First    There  was  evidence  to  sustain  the  finding  as  to  Kent. 

Second.  The  Oourt  should  not  have  counted  the  vote  of 
Schmedes  for  plaintiff.  The  evidence  shows  his  residence  to 
have  been  at  Ward's  Ferry.  He  and  his  family  were  there 
living  upon  a  pre-emption  claim.  That  he  intended  at  some 
indefinite  time  in  the  future  to  remove  to  Poverty  Hill,  in 
Jamestown  precinct,  did  not  make  the  latter  place  his  res- 
idence. 

Third.  Apparently  the  vote  of  Le  Fevre  should  have  been 
rejected.     He  had  not  been  registered. 

Fourth.  There  was  a  substantial  conflict  in  the  evidence 
with  respect  to  the  residences  of  Francis,  Woodruff,  and  Smith. 
The  finding  as  to  them  can  not  be  disturbed  by  this  Oourt 

Fifth.  The  Oourt  should  have  rejected  the  vote  (for  plaint- 
iff) of  Wooters,  He  had  rented  his  house,  had  removed  to 
Garrote,  had  lived  and  been  employed  there  more  than  twenty 
months,  and  did  not  return  to  reside  at  Jamestown  until  a 
day  less  than  thirty  days  prior  to  the  election. 

Sixth.  We  can  not  set  aside  the  finding  that  Sammon  was 
entitled  to  vote  at  Jamestown.  The  facts  that  he  had  taken 
up  a  homestead  claim  elsewhere,  and  left  his  real  residence, 
once  a  week  or  so,  to  visit  his  homestead  "  in  order  to  comply 
with  the  homestead  laws,"  or  to  pretend  compliance  with 
them,  tended  to  show  an  intended  fraud  upon  the  United 
States.  But  they  did  not  estop  him  from  daiming  his  real 
residence  for  the  purpose  of  voting. 

Seventh.     There  was  evidence  to  sustain  the  finding  that 
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Sharrock  and  Nation  were  legally  entitled  to  vote  at  James- 
town. 

The  result  of  the  canvass  by  the  Board  of  Supervisors  was : 

For  A.  B.  Preston  (plaintiff),  two  hundred  and  fifty-two 
votes. 

For  G.  F.  Culbertson  (defendant),  two  hundred  and  fifty- 
four  votes. 

If  we  deduct  from  the  aggregate  number,  allowed  by  the 
Supervisors  to  defendant,  the  votes  of  Clamp,  Anderson,  Go- 
bin,  Drew,  White,  Twist,  and  Simms — seven — ^there  remains  to 
be  counted  for  defendant,  the  number  two  hundred  and  forty- 
seven. 

And  if  we  subtract  from  the  aggregate  counted  by  the 
Supervisors  for  plaintiff  the  votes  of  Schmedes,  Le  Fevre,  and 
Wooters — ^three — ^there  remains  to  be  credited  to  plaintiff  two 
hundred  and  forty-nine  votes. 

This  result  renders  it  unnecessary  to  inquire  whether  the 
vote  for  "Cubster*'  was  improperly  counted  in  the  Court  be- 
low for  Culbertson,  the  defendant.  It  also  renders  it  imneces- 
sary  to  decide  whether  other  objections  taken  by  plaintiff  to 
the  action  of  the  Court  were  well  founded. 

It  is  insisted  by  appellant  that  the  Court  below  erred  in 
permitting  plaintiff  to  examine,  as  illegal  voters,  Elias  New- 
ton Twist,  Christian  Herr,  Thomas  Pender  Pool,  Patrick  White. 
WiUiam  John  Hunt,  Colwell  Owens  Drew,  and  Louis  Dewart 
Grobin,  on  the  ground  that  their  names  were  not  served  on  de- 
fendant in  advance  of  the  trial.  The  names  served  were  E. 
N.  Twist,  Christian  Herr,  Thomas  P.  Pool,  Pat.  White,  W.  J. 
Hunt,  C.  O.  Drew,  and  L.  D.  Gobin. 

It  would  be  difficult  to  distinguish  between  Christian  Herr 
and  Christian  Herr,  or,  in  view  of  the  general  familiarity 
with  the  abbreviation,  to  believe  that  it  could  have  been  un- 
derstood that  "  Pat."  (with  a  capital  "  P  ")  stood  for  any  other 
word  than  Patrick.  But  §  1116  of  the  Code  of  Civil  Procedure 
only  requires  that  the  contestant  shall  serve  a  notice  contain- 
ing "  the  number  of  illegal  votes,  and  by  whoTn  given."  It 
does  not,  by  fair  construction,  require  that  the  names  of  the 
alleged  illegal  voters  shall  be  written  out  in  full  on  the  list, 
although  such  would  be  the  safer  practice.  The  notice  serves 
the  object  of  the  law  if  by  it  **  three  days  before  the  trial ''  the 
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defendant  is  informed  whose  votes  llie  plaintiff  intends  to 
attack.  The  Court  below  found,  in  effect,  that  defendant  was 
not  surprised  by  the  production  of  the  witnesses,  but  that  he 
was  fully  informed  in  respect  of  the  persons  who  were  charged 
to  have  voted  illegally.  We  cannot  see  how  he  was  injured. 
Judgment  affirmed* 


[No.  10,508.— Department  Two.] 

PEOPLE  V.  WILLIAM  BECK 

IKBTRUCTION  —  CRIMINAL  Law. —  The  Court  Charged  the  Jury  that  before  con- 
ylctloD  the  persuasion  of  guilt  produced  by  the  evidence  ought  to  amount 
to  almost  a  certainty,  or  to  such  a  moral  certainty  as  convinces  the  minds 
of  the  Jury  as  reasonable  men.  Held,  that  the  Instruction,  although  not 
satisfactory,  was  not  erroneous. 

Ektdtatiox  —  Witness  —  Cbiminal  Pbacticb.— If  a  defendant  In  a  criminal 
case  oifers  himself  as  a  witness,  the  prosecution  mcy  Introduce  testimony 
to  show  that  his  general  reputation,  for  truth,  honesty,  and  Integrity,  Is 
bad. 

Appeal  from  a  judgment  of  conviction  and  an  order  refus- 
ing to  vacate  the  judgment  in  the  Superior  Court  of  Shasta 
County.    Bell,  J. 

0.  A.  Oarier  and  Edward  Sweeny,  for  Appellant 

A.  L.  Hart,  Attomey-Gteneral,  for  Respondent 

MoREisoN,  C.  J.: 

The  appellant,  William  Beck,  was  indicted  by  the  Grand 
Jury  of  Shasta  County  for  the  crime  of  grand  larceny.  On 
this  indictment  he  was  tried  and  convicted  and  adjudged  to 
suffer  two  years  and  six  months^  imprisonment  in  the  State 
Prison,  and  from  that  judgment  he  prosecutes  this  appeal. 
The  first  groimd  upon  which  the  appellant  relies  for  a  reversal 
of  the  judgment,  grows  out  of  an  alleged  irregularity  in  en- 
tering or  recording  the  verdict  of  the  jury;  but  as  lie  ques- 
tion here  presented  was  duly  considered  and  passed  upon 
adversely  to  the  appellant,  in  the  case  of  The  People  v.  Oil- 
hert,  57  Cal.  96,  a  further  examination  of  it  is  deemed  mineo- 
easaiy  in  this  case. 
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2.  The  second  objection  is  to  an  instruction  of  the  Court 
upon  the  amount  of  evidence  required  to  justify  a  verdict  of 
guilty  in  a  criminal  case.  The  Court  told  the  jury  that  "  be- 
fore conviction  the  persuasion  of  guilt  produced  by  the  evi- 
dence ought  to  amount  to  almost  a  certainty,  or  sudi  a  moral 
certainty  as  convinces  the  minds  of  the  jury  as  reasonable 
men."  It  is  very  clear  that  the  law  does  not  require  the  guilt 
of  a  party  prosecuted  for  a  crime  to  be  established  by  evi- 
dence which  amounts  to  mathematical  certainty  —  evidence 
which  excludes  all  possible  doubt  —  but  the  rule  is,  that  the 
evidence  shall  be  such  as  to  exclude  all  reasonable  doubt. 
The  portion  of  the  charge  above  referred  to  may  be  considered 
unsatisfactory,  but  it  is  not  erroneous.  In  the  charge  which 
followed,  however,  the  law  was  clearly  and  correctly  given  to 
the  jury  in  the  language  of  Chief  Justice  Shaw  in  the  Web- 
ster  case,  and  that  charge  has  been  adopted  as  a  correct  defi- 
nition of  the  term  "  reasonable  doubt,"  by  the  Supreme  Court 
(People  V.  Ashe,  44  Cal.  288.  See  also  People  v.  Cronin,  34 
id.  191 ;  People  v.  Padilla,  42  id.  535.) 

3.  The  remaining  point  in  the  case  relates  to  the  admission 
of  evidence  which  was  objected  to  on  the  trial.  The  defend- 
ant offered  himself  as  a  witness  on  his  own  behalf,  and,  after 
he  had  testified,  the  District- Attorney  called  one  H.  F.  Koss 
as  a  witness,  and  asked  him  the  following  question :  ^^  Are  you 
acquainted  with  the  general  reputation  of  the  defendant  for 
truth,  honesty,  and  integrity  ? "  To  this  question  the  counsel 
for  the  defendant  objected,  on  the  ground  that  it  is  incompe- 
tent for  the  prosecution  to  attack  the  reputation  of  the  ac- 
cused in  a  criminal  case,  until  the  defense  has  first  introduced 
evidence  to  prove  the  good  character  of  the  defendant.  The 
objection  was  overruled,  and  the  witness  testified  that  he  was 
acquainted  with  the  general  reputation  of  defendant  in  re- 
spect to  the  traits  inquired  of,  and  that  such  general  reputation 
was  bad.  There  is  no  doubt  that  the  rule  contended  for 
by  the  counsel  for  the  defense  is,  generally  speaking,  the  cor- 
rect one,  but  it  has  no  application  when  the  defendant  becomes 
a  witness  in  the  case  and  testifies  in  his  own  behalf. 

This  question  was  before  the  Court  in  the  case  of  OlarJc  v. 
Reese,  35  Cal.  89,  and  it  was  there  held,  that  "  when  the  de- 
fendant became  a  witness  in  his  own  behalf,  he  subjected 
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himself  to  all  the  rules  regulating  the  examination  and  cross- 
examination  of  witnesses.  His  privilege  was  no  greater  than 
that  of  any  other  witness;  he  dropped,  for  the  time  being,  the 
character  of  a  party  and  took  on  that  of  a  witness."  The  rule 
in  the  above  case  was  foUbwed  in  the  criminal  case  of  The 
People  V.  Renhart,  39  Cal.  449,  and  also  in  the  very  receut  case 
of  The  People  v.  Johnson,  67  Cal.  316.  The  Code  of  Civil  Pro- 
cedure, §  2051,  provides  that  a  witness  may  be  impeached  by 
evidence  that  his  general  reputation  for  "  truth,  honesty,  and 
integrity  is  bad;"  and  §  1102  of  the  Penal  Code  declares  that 
"the  rules  of  evidence  in  civil  actions  are  applicable  also  in 
criminal  actions,  except  as  otherwise  provided  in  this  code  " — 
the  Penal  Code.  The  rule  is  manifestly  a  just  one.  The  de- 
fendant is  not  required  to  testify,  and  no  unfavorable  conclu- 
sion can  be  deduced  from  his  silence.  But  the  law  gives  him 
the  privilege  of  testifying  in  his  own  behalf,  and  if  he  choose 
to  exercise  that  privilege,  there  is  no  good  reason  why  his  rep- 
utation, as  a  witness,  should  not  be  subject  to  attack  in  the 
same  manner  that  the  reputation  of  any  other  witness  may 
be  impeached. 

No  error  appearing  in  the  record,  the  judgment  and  order 
are  affirmed. 

Shabpstbin,  J.,  Thobnton,  J.,  and  Mybick,  J.,  concurred. 


[No.   10,612. —  Department  One.1 

PEOPLE  V.  MARKS  BRILLIANT. 

PfBJUitT —  Indictment. —  Where  the  Indictment  for  perjury  contains  an  es* 
press  averment  of  the  materiality  of  the  oath,  the  Indictment  U  anfflclent 
unless  It  afBrmatlvely  appears  from  the  other  averments  that  it  was  im- 
material. 

Appeal  from  a  judgment  in  the  Superior  Court  of  Sierra 
County.     Howe,  J. 

A.  L,  Hart,  Attorney-General,  and  F.  D.  Saward,  District- 
Attorney  for  Sierra  County,  for  Appellant 

D.  H.  Caivden,  for  Respondent. 
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McKlNSTEY,  J.: 

The  information  is  as  follows :  "  Marks  Brilliant  is  accused 
by  the  District- Attorney  of  Sierra  County,  Stat©  of  California, 
by  this  information  of  the  crime  ojf  perjury,  committed  as 
follows : 

"1.  On  the  20th  day  of  November,  a.  d.1880,  at  the  Justice's 
oince  in  the  town  of  Downieville,  Sierra  County,  State  of  Cal- 
ifornia, in  the  Justice's  Court  of  Butte  Township,  Coimty  and 
State  aforesaid,  before  W.  B.  Kimball,  Esq.,  Justice  of  the 
Peace  for  said  township,  the  case  of  The  People^of  the  State 
of  California  v.  Algie  Bomargi,  being  pending,  was  duly  called 
for  hearing,  said  Algie  Bomargi,  the  defendant  in  said  case, 
had  been  duly  charged  with  having  robbed  Marks  Brilliant  in 
Sierra  County;  on  or  about  October  1st,  1880,  of  eighteen  dol- 
lars current  coin  of  the  United  States.  A  Warrant  had  been  duly 
issued,  and  said  Bomargi  arrested  and  brought  before  the  said 
Justice  of  the  Peace  sitting  as  a  magistrate  upon  the  charge 
aforesaid,  and  said  Justice  of  the  Peace  proceeded  to  examine 
witnesses  and  to  take  testimony  in  said  case  at  the  time  and 
the  place  aforesaid. 

'^  2.  At  the  time  and  the  place  aforesaid,  in  the  Court  afore- 
said, and  in  the  said  case  of  The  People  of  the  State  of  Cal- 
if omia  V.  Algie  Bomargi,  said  Marks  Brilliant,  defendant  in 
this  case,  was  duly  sworn  as  a  witness  by  W.  B.  Kimball,  Justice 
of  the  Peace  as  aforesaid.  That  said  W.  B.  Kimball,  Justice  of 
the  Peace,  as  aforesaid,  had  at  said  time  full  power  and  author- 
ity to  administer  oaths,  and  at  the  time  and  place  aforesaid  duly 
administered  an  oath  to  said  Marks  Brilliant,  and  that  imder 
said  oath  to  said  Marks  Brilliant  said  Marks  Brilliant  solemnly 
declared  that  he  would  tell  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  in  the  said  case  of  The  People  of  the  State  of 
California  v-  Algie  Bomargi. 

"  3.  That  said  Marks  Brilliant  at  the  time  and  place  afore- 
said, and  under  the  aforesaid  oath,  proceeded  to  give  testimony 
as  a  witness  in  the  said  case  of  The  People  of  the  State  of  Cal- 
ifornia V.  Algie  Bomargi,  and  among  other  things,  did  unlaw- 
fully, falsely,  knowingly,  willfully,  wickedly,  corruptly,  mali- 
ciously, and  contrary  to  the  aforesaid  oath,  state  as  true  that 
he,  Marks  Brilliant,  had  never  told  any  person  that  he  (Bril- 
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Kant)  knew  who  had  robbed  him  (Brilliant),  and  that  he 
(Brilliant)  had  never  told  any  person  that  the  young  man  at  the 

*  Nigger  Tent  *  (meaning  Algie  Romargi)  had  robbed  him 
(Brilliant),  and  that  he  (Brilliant)  had  never  told  any  person 
that  the  boy  at  the  *  Nigger  Tent '  (meaning  Algie  Romargi) 
had  robbed  him  (Brilliant).  Whereas  in  truth  atid  in  fact 
said  Marks  Brilliant  had  told  W.  A.  Green,  before  the  afore- 
said time  of  giving  testimony,  that  the  young  man  at  the 

*  Nigger  Tent'  (meaning  Algie  Romargi)  had  robbed  him 
(Brilliant),  that  he  (Brilliant)  saw  him  at  the  time  of  the  rob- 
bery before  Be  put  his  mask  on  and  knew  him,  and  whereas 
in  truth  and  in  fact  said  Marks  Brilliant  had  told  Erank 
Wehe,  Charles  Meany,  W.  Miles,  A.  L.  Moore,  and  divers  others 
at  different  times  prior  to  the  aforesaid  date  of  giving  testi- 
mony that  he,  Marks  Brilliant^  knew  who  had  robbed  him, 
and  that  it  was  the  boy  at  the  *  Nigger  Tent '  (meaning  Algie 
Romargi). 

*^  4.  That  the  testimony  given  as  aforesaid  by  the  said  Marks 
Brilliant  was  material  matter  in  the  said  case  of  The  People 
of  the  State  of  California  v.  Algie  Romargi,  contrary  to  the 
form,  force,  and  effect  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  people  of 
the  State  of  California." 

To  the  information  the  defendant  demurred  generally. 
The  demurrer  was  sustained  and  judgment  given  for  defend- 
ant, from  which  the  people  have  appealed. 

The  District- Attorney  in  the  action  of  People  v.  Algie  Ro- 
margi had  the  right  to  impeach  the  prosecuting  witness.  If 
the  defendant  here,  the  prosecuting  witness  there,  had  made 
the  charge  against  Romargi  and  had  informed  the  District- At- 
torney that  he  knew  and  had  recognized  Romargi  as  the 
person  who  committed  the  alleged  robbery,  and  had  then, 
when  placed  on  the  stand,  denied  that  he  had  any  knowledge 
that  Romargi  was  the  guilty  party,  the  District-Attorney  had 
the  right  to  inquire  whether  he  had  made  the  statements 
mentioned  in  his  questions.  (1  Greenleafs  Ev.  444;  2  Phil- 
lips Ev.  981-995.)  It  can  not  be  disputed  that  if  tie  pro- 
secution calls  a  witness  to  establish  a  certain  fact,  and  the 
witness,  instead  of  swearing  to  the  fact,  swears  to  the  direct 
contrary,  the  prosecution  is  not  estopped  from  proving  the 
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fact  by  other  witnesses.  (Roscoe's  Cr.  Ev.  97.)  It  remains  for 
the  jury  to  determine  whether  the  witness  first  called  or  the 
others  "have  told  the  truth.  If  in  such  case  the  first  witness 
has  made  statements  out  of  Court  contrary  to  his  testimony 
and  such  as  sustain  that  of  the  other  witnesses,  it  is  obvious 
that  proof  of  such  statements  is  material,  because  a  question 
having  no  general  bearing  upon  the  matters  in  issue  may  be, 
and,  in  the  case  before  us,  is  made  material  by  its  relation  to 
the  witness'  credit  (Roscoe's  Or.  Ev.  759,  and  cases  cited.) 
A  witness  can  not  be  impeached  by  showing  that  he  has 
made  statements  inconsistent  with  his  present  testimony,  un- 
less his  attention  is  called  to  time,  place,  persons,  etc.  (Code 
Oiv  Proc.  §  2052.)  But  while  a  party  who  inquires  of  a  wit- 
ness whether  he  has  made  a  contradictory  statement,  without 
fixing  time,  place,  and  persons,  must  take  his  admission  for 
the  purpose  of  the  pending  trial,  he  is  entitled  to  the  benefit 
of  the  witness'  testimony  if  he  shall  say  that  he  has  made 
such  contradictory  statements.  In  such  case  the  admission 
of  the  witness  is  material  as  affecting  the  credibility  of  his 
testimony  with  reference  to  the  material  issues  in  the  case. 
If  the  witness  shall  reply  that  he  has  not  made  the  state- 
ments, his  reply  is  certainly  material.  If,  when  the  general 
question  is  put,  the  party  against  whom  the  witness  has  tesf- 
tified  is  not  prepared  to  specify  time  and  place,  and  he  is, 
therefore,  precluded  from  proving  that  contradictory  state- 
ments have  been  made,  the  false  denial  of  the  witness  is  the 
more  effective  toward  making  the  worse  appear  the  better 
cause.  If,  in  fact,  he  has  made  the  statements,  the  question 
whether  he  has  willfully  sworn  falsely  in  denying  the  state- 
ments, is  a  distinct  one  from  the  question  whether  his  denial 
is  material.  At  the  subsequent  trial  for  perjury  the  circum- 
stance that  the  attention  of  the  witness  was  not  called  to 
time,  or  persons,  or  place,  should  be  considered  by  the  jury, 
as  tending  to  show  that  he  did  not  remember  the  statements 
he  had  actually  made.  !N'evertheless,  if  he  had  made  the 
statements  to  a  large  number  of  persons,  or  under  circum- 
stances sudi  as  that  the  jury  trying  the  perjury  are  satisfied 
beyond  all  reasonable  doubt  that  he  must  have  known  when 
he  denied  the  statements  that  he  had  in  fact  made  them,  the 
conviction  for  the  crime  of  perjury  may  follow. 
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The  information  avers  that  the  matter  atated  to  he  true  hy 
the  defendant  as  a  witness  at  the  trial  of  The  People  v.  Bo- 
margi  was  willfully  false,  and  that  it  was  material. 

Whether  false,  or  whether  facts,  which  accord  with  (lie 
averments  of  the  information,  existed  which  made  it  maierial, 
are  questions  to  be  determined  by  the  jury  who  shall  try  the 
present  causa 

It  has  been  said :  "  In  indictments  for  perjury  the  materi- 
ality of  the  oath  must  be  made  to  appear  either  by  direct 
averment  *  *  *  or  by  setting  forth  facts  that  shall  show 
the  materiality  of  the  oath  charged  to  be  false,  for  it  has  been 
held  that  if  the  materiality  of  the  oath  appear  from  the  facts 
set  forth  in  an  indictment,  it  is  sufficient  without  any  express 
allegation  upon  the  subject *'  (State  v.  Marshall,  47  Mob  881.) 
Where  the  indictment  or  information  contains  an  express 
averment  of  the  materiality  of  the  oath,  the  indictment  is 
sufficient  unless  it  affirmatively  appear  from  the  other  aver- 
ments that  it  was  immaterial.  As  against  the  averment  that 
the  testimony  of  defendant  was  to  a  material  matter,  we  can 
not  say  that  it  was  to  a  matter  immaterial,  because  the  other 
averments  of  the  information  do  not  show  it 

Judgment  reversed  and  cause  remanded,  with  direction  to 
overrule  the  demurrer. 

Hoss^  J.,  concurred. 

McEsB^  J.,  concurred  in  the  judgment. 


[No.  10,61S. —  Department  Two.] 

PEOPLE  V.  J.  P.  FEILEK 

BxOAMT  —  Phbsumptxon  —  Byxdbncb  —  Cbiminal  Law- — In  a  trial  for 
*  bigamy,  the  Court  instructed  the  jury  In  substance,  that  In  the  determina- 
tion of  the  issue  as  to  the  continued  life  of  the  first  wife,  they  might  call  to 
their  aid  the  presumption  of  law  in  reference  to  continuance  of  a  fact  once 
shown  to  exist  Ueld^  to  be  erroneous. 
Id. —  Nbw  Tbial  —  Insufficibncy  of  Evidekcb. —  In  a  trial  for  bigamy,  the 
only  evidence  to  show  the  life  of  the  first  wife,  was  testimony  showing 
that  she  was  alive  about  three  years  prior  to  the  Mcond  marriage.  AeM, 
to  be  insufllclent  to  sustain  a  verdict  of  guilty. 
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IxvoBMATiON  —  Dsmubukb  —  CXIMINA.L  Pkacticb. —  The  objection  that  an 
Information  does  not  comply  with  sections  950,  051,  and  052  of  the  Tenal 
Code,  should  he  raised  by  special  demurrer;  it  can  not  he  done  by  gen- 
eral demurrer,  or  by  motion  in  arrest  of  Judgment. 

Appkat.  fTom  a  judgment  of  conviction  in  the  Superior 
Court  of  Santa  Qlara  County.    Beldbht,  J. 

W.  A.  Johnston,  for  Appellant 

A.  L.  Hart,  Attorney-General,  for  Bespondent 

Thobntok,  J.: 

The  defendant  was  convicted  of  bigamy,  moved  for  a  new 
trial,  which  was  denied,  and  judgment  was  rendered  and  en- 
tered upon  the  conviction.  This  appeal  is  prosecuted  from 
the  order  denying  a  new  trial,  and  from  the  judgment. 

On  the  trial,  testimony  of  a  witness  was  offered  and  stated 
that  defendant  had  admitted  to  him  in  1876  or  in  1876  that 
he  had  left  a  wife  with  four  or  five  children  in  Chicago ;  that 
she  was  sick  and  couldn't  stand  a  voyage  to  California.  An- 
other vntness  testified  that  a  person  stated  to  him  in  1875, 
in  a  conversation  had  in  the  presence  of  defendant,  that  he 
(defendant)  had  a  wife  and  five  children  in  Chicago,  and  that 
his  wife  was  sick;  that  the  defendant  said  nothing  in  rela- 
tion to  this  statement  made  in  his  presence;  that  defendant 
told  him  several  times  that  he  had  a  family  in  Chicago;  that 
*'the  last  time  defendant  referred  to  his  family  in  Chicago 
was  —  can't  say  exactly  —  about  two  or  three  years  ago.  Said 
his  wife  was  sickly."  A  third  vntness  testified  that  he  saw 
defendant  in  his  office  in  1875.  This  witness  proceeded  to 
state:  "He  (referring  to  defendant's  statements)  said  times 
were  poor  in  Chicago;  he  had  a  wife  and  four  or  five  chil- 
dren. He  spoke  of  his  family  after  that — showed  me  like- 
nesses of  children.  He  spoke  of  his  family  the  last  time 
about  1878.  I  couldn't  place  the  date  very  well."  This  wit- 
ness also  stated  that  he  introduced  defendant  to  one  Habisch ; 
that  "  defendant  explained  to  Habisch  that  he  had  a  wife  and 
family  in  Chicago,  and  wanted  to  raise  money  and  bring 
them  to  California,  This  was  in  1875."  The  officer  who  ar- 
rested the  defendant  was  called  and  testified  that  defendant 
told  him  after  the  arrest  that  he  had  a  wife  and  four  chil- 
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dien,  but  had  not  heard  of  them  for  four  or  five  yean;  that 
he  was  not  certain,  but  think  he  said  in  Chicago.  Of  this 
last  statement  as  to  the  place  he  was  not  positive;  that  there 
was  no  threat  or  inducement  offered  him  to  make  this  state- 
ment The  above  is  all  the  testimony  bearing  on  the  issue 
as  to  the  wife  of  the  alleged  first  marriage  being  alive  when 
the  second  marriage  occurred. 

As  to  the  second  marriage,  it  wa»  admitted  at  the  trial  that 
it  took  place  in  San  Jos6,  in  this  State,  in  the  month  of  July, 
1880,  with  Dora  Max,  the  person  named  in  the  information, 
and  that  defendant  and  Dora  Max  had  lived  together  as  hus- 
band and  wife  since  the  date  just  above  given  in  San  Jose. 

In  a  trial  on  an  indictment  or  information  for  bigamy,  to 
make  out  a  case  on  the  part  of  the  prosecution  the  first  and 
second  marriages  must  be  proved,  and  it  must  also  be  proved 
that  the  former  husband  or  wife  was  alive  when  the  second 
marriage  was  entered  into.  In  this  case,  it  was  necessary  to 
prove  that  the  former  wife  was  living  in  July,  1880,  when  it 
is  admitted  a  marriage  was  celebrated  between  Dora  Max 
and  the  defendant 

The  Oourt  instructed  the  jury  in  accordance  with  the  law 
as  above  laid  down.  On  the  issue  of  the  first  wife  being 
alive  it  directed  the  jury  in  these  words :  "  It  is  claimed  upon 
the  part  of  the  defendant  in  this  case  that  there  is  no  proof 
before  the  jury  that  this  former  wife,  if  wife  she  were,  or  if 
such  relation  did  exist,  was  in  fact  living  at  the  time  the 
second  marriage  was  contracted.  It  is  for  the  jury  to  deter- 
mine of  that  fact,  as  they  do  of  the  other,  whether  a  marriage 
did  in  fact  exist  The  law  presumes  when  a  fact  is  shown 
once  to  exist,  its  continuance  under  certain  circumstances  and 
for  certain  lengths  of  time;  vnth  reference  to  some  matters  it 
is  made  conclusive,  and  in  cases  of  this  character  the  absence 
of  one  of  the  parties  to  a  marriage,  unheard  from  for  a  period 
of  five  years,  is  a  sufficient  justification  of  the  party  entering 
into  a  new  marriage  relation,  and  will  a^Did  the  consequences 
of  a  criminal  prosecution  for  bigamy.  This  knowledge  and 
this  absence  must  continue  for  this  five  years  before  the 
statute  will  protect  him.  Independent,  however,  of  this  partic- 
ular and  specific  defense  that  the  statute  gives,  it  is  for  the 
jiuy  to  determine  from  aU  the  circumstances  of  the  case. 
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whether  this  woman  alleged  to  be  the  wife  of  the  defendant 
was  in  fact  living  at  the  time  that  he  contracted  the  alleged 
second  marriage.  That  is  a  matter  which  you  have  to  deter- 
mine from  those  presumptions  of  law  and  of  fact  which 
characterize  persons  in  that  condition  and  situation,  which 
you  find  these  parties  to  have  maintained.  It  is  a  question 
of  fact  dependent  upon  the  probabilities  and  presumptions 
that  may  be  before  you  as  to  character,  c(mdition,  and  situa- 
tion of  this  woman." 

By  this  language  the  jury  was  in  effect  directed  that  in 
determining  whether  the  wife  of  the  former  marriage  was  liv- 
ing when  the  second  marriage  took  place,  they  might  act  upon 
the  rule  of  law  that  when  a  fact  is  once  shown  to  have  existed, 
the  law  presumes  its  continuance ;  and  since  it  has  been  shown 
that  the  former  wife  was  alive  two  or  three  or  four  years  prior 
to  the  second  marriage,  the  law  presumes  that  she  continues  to 
live,  upon  which  presumption  of  law  they  were  authorized  to 
act  in  determining  whether  the  former  wife  was  living  at  the 
time  of  the  second  marriage. 

The  portion  of  the  charge  above  quoted  was  excepted  to. 
Did  the  Court  err  in  so  directing  the  jury?  We  proceed  to 
examine  this  question. 

In  a  prosecution  for  bigamy  the  law  presumes  the  inno- 
<;ence  of  the  defendant  until  the  contrary  is  shown.  The  law 
also  presumes  the  existence  of  a  person  once  established  by 
proof  to  continue  until  the  contrary  is  shown,  or  until  a  dif- 
ferent presumption  arises.  ^^  Thus,  where  the  issue  is  upon  the 
life  or  death  of  a  person  once  shown  to  have  been  living,  llie 
burden  of  proof  lies  upon  the  party  who  asserts  the  death. 
But  after  the  lapse  of  seven  years,  without  intelligence  con- 
cerning the  person,  the  presumption  of  life  ceases,  and  the 
burden  of  proof  is  on  the  other  party."    (1  GreenL  Ev.  §  41.) 

Mr.  Greenleaf  states,  in  the  same  section,  that  this  period 
of  seven  years  was  inserted  after  great  deliberation^  in  the 
British  statute  of  bigamy  and  the  statute  of  leases  concern- 
ing lives,  and  has  since  been  adopted  from  analogy  in  other 
rases.  (See  cases  cited  in  note  by  Mr.  Greenleaf.)  The 
period  of  five  years  is  inserted  in  our  statute  of  bigamy,  and 
thus  with  us  in  such  a  prosecution  as  this  the  presumption  of 
life  oeaaet  at  the  end  of  five  years.    The  language  in  which 
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the  rule  as  to  each  presumption  is  stated  shows  that  they  are 
disputahle. 

Now,  assuming  that  it  was  proven  the  first  wife  was  living 
—  five  years  not  having  elapsed  —  there  are  then  two  pre- 
sumptions, the  one  of  innocence  operating  in  favor  of  defend- 
ant, and  the  other  of  the  continuance  of  life  from  the  proof 
of  prior  existence  operating  against  him.  Which  should  ob- 
tain, and  be  adjudged  superior?  Should  one  be  held  superior 
to  the  other?  and,  if  so,  which  one?  The  rule  as  declared  by 
Mr.  Bishop  (see  Bishop  on  Stat.  Grimes,  §  611)  is  that  they 
should  be  held  to  neutralize  each  other,  and  the  issue  as  to 
the  continuance  of  life  from  the  proof  of  prior  existence  should 
be  left  to  the  jury  as  a  naked  matter  of  fact,  divested  of  any 
presumption  of  law. 

The  judgment  in  The  Queen  v.  Lwmley,  1  Law  Eep.  C.  C. 
Res.  196,  sustains  this  rule,  and,  in  fact,  goes  furtiier  and 
holds  that  the  law  makes  no  presumption  that  a  person  con- 
tinues to  live  from  the  proof  of  his  or  her  existence  at  a 
former  date.  In  that  case,  which  was  a  prosecution  for 
bigamy,  the  facts  were  as  follows:  The  prisoner  married  one 
Victor  at  St.  Helier's  in  the  Island  of  Jersey,  in  the  year  1836, 
and  lived  with  him  in  England  imtil  the  middle  of  1843, 
when  they  separated,  and  she  was  taken  by  her  parents  back 
to  Jersey,  where  she  resumed  her  maiden  name.  On  the  9th 
of  July,  1847,  she,  describing  herself  as  a  spinster,  married 
Lumley,  with  whom  she  lived  until  March,  1864.  Noliiing 
was  heard  of  Victor  from  the  time  the  prisoner  left  him  in 
1843.  No  evidence  was  given  of  the  age  of  Victor,  nor  any 
of  the  age  of  the  prisoner,  except  that  a  witness,  who  stated 
she  was  forty-eight  years  old,  said  that  the  prisoner  was  her 
senior.  The  learned  judge  (Lush)  before  whom  the  trial  was 
had,  directed  the  jury  that  there  being  no  circumstances  lead- 
ing to  any  reasonable  inference  that  he  had  died,  "  Victor 
must  be  presumed  to  have  been  living  at  the  date  of  the  sec- 
ond marriage."  The  question  whether  this  direction  was  right 
or  not  was  reserved  for  the  opinion  of  the  Court 

The  case  was  argued  before  a  Court  composed  of  Kelly,  C* 
B.,  Cleasby,  B.,  Byles,  Lush,  and  Brett,  JJ. 

Lush,  J.,  delivered  the  opinion  of  the  Court.  He  said: 
*'We  are  of  opinion  that  the  direction  to  the  jury  in  this  case 
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[stating  it  as  given  above]  was  erroneous.  In  an  indictment 
for  bigamy  it  is  incumbent  on  the  prosecution  to  prove,  to  the 
satisfaction  of  the  jury,  that  the  husband  or  wife,  as  the  case 
may  be,  was  alive  at  the  date  of  the  second  marriage.  That 
is  purely  a  question  of  fact  The  existence  of  the  party  at 
an  antecedent  period  may  or  may  not  afford  a  reasonable  in- 
ference that  he  was  living  at  the  subsequent  date.  If,  for  ex- 
ample, it  were  proved  that  he  was  in  good  health  on  the  day 
preceding  the  second  marriage,  the  inference  would  be  strong, 
almost  irresistible,  that  he  was  living  on  the  latter  day,  and 
the  jury  would  in  all  probability  find  that  he  was  so.  If,  on 
the  other  hand,  it  were  proved  that  he  was  then  in  a  dying 
condition,  and  nothing  further  was  proved,  they  would  prob- 
ably decline  to  draw  that  inference.  Thus  the  question  is  en- 
tirely for  the  jury.  The  law  makes  no  presumption  either 
way.  The  cases  cited  of  Reg.  v.  Twyning,  2  B.  and  Aid.  386 ; 
Reg,  V.  Earbome,  2  A.  and  E.  640,  and  Nepean  v.  Doe  d. 
Knight,  2  M.  &  W.  894,  appear  to  us  to  establish  this  prop- 
osition. 

"  Where  the  only  evidence  is  that  the  party  was  living  at 
a  period  which  is  more  than  .seven  years  prior  to  the  second 
marriage,  there  is  no  question  for  the  jury.  The  proviso  in 
the  act  (24  and  25  Vict  c.  100,  §  67)  then  comes  into  opera- 
tion, and  exonerates  the  prisoner  from  criminal  liability, 
though  the  first  husband  or  wife  be  proved  to  have  been  liv- 
ing at  the  time  when  the  second  marriage  was  contracted. 
The  Legislature,  by  this  proviso,  sanctions  a  presumption  that 
a  person  who  has  not  been  heard  of  for  seven  years  is  dead; 
but  the  proviso  affords  no  ground  for  the  converse  proposition, 
viz. :  that  when  a  party  has  been  seen  or  heard  of  within  seven 
years,  a  presumption  arises  that  he  is  still  living.  That,  as 
we  have  said,  is  always  a  question  of  fact.'' 

Our  statute  is  substantially  the  same,  as  far  as  relates  to 
the  point  under  consideration,  as  the  24  and  26  Victoria  re- 
ferred to  above. 

In  re  Phene's  Trusts,  6  Law  R  Ch.  Ap.  Cas.  139,  the  ques- 
tion whether  there  was  any  presumption  of  law  that  a  per- 
son continued  to  live  arising  upon  proof  of  prior  existence 
was  very  fully  discussed,  and  it  was  held  that  the  law  makes  no 
Fuch  presumption.     This  was  held  to  apply  to  civil  and  crim- 
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inal  cases  alike.  This  question  was  also  discussed  at  length 
by  Field,  J.,  in  a  case  (Montgomery  v,  Bevans,  1  Sawy.  666) 
tried  before  him  in  the  United  States  Circuit  Court  for  Cali- 
fornia. He  reviewed  several  of  the  English  cases  considered  in 
In  re  Phene's  Trusts,  as  well  as  this  case,  and  came  to  the  con- 
clusion that  the  law  as  declared  in  England  in  The  Case  of 
Phene*s  Trusts  was  different  from  the  law  which  obtains  in 
this  country;  stating  at  the  same  time  that  when  this  pre- 
sumption of  the  continuance  of  life  conflicts  with  the  pre- 
sumption of  innocence,  the  latter  prevails.  In  the  opinion 
delivered  in  the  case  referred  to,  the  learned  Justice  says: 
"  But  the  law  as  thus  declared  in  England  is  different  from 
the  law  which  obtains  in  this  country,  so  far  as  it  relates  to 
the  presumption  of  the  continuance  of  life.  Here,  as  in  Eng- 
land, the  law  presumes  that  a  person  who  has  not  been  heard 
of  for  seven  years  is  dead,  but  here  the  law,  differing  in  this 
respect  from  the  law  of  England,  presumes  that  a  party  once 
shown  to  be  alive  continues  alive  until  his  death  is  proved,  or 
the  rule  of  law  applies  by  which  death  is  presumed  to  have 
occurred,  that  is,  at  the  end  of  seven  years.  And  the  pre- 
sumption of  life  is  received,  in  the  absence  of  any  counter- 
vailing testimony,  as  conclusive  of  the  fact,  establishing  it 
for  the  purpose  of  determining  the  rights  of  parties  as  fully 
as  the  most 'Positive  proof.  The  only  exception  to  tlie  opera- 
tion of  this  presumption  is  when  it  conflicts  with  the  pre- 
sumption of  innocence,  in  which  case  the  latter  prevails.** 
(Montgomery  v.  Bevans,  1  Sawy.  C.  C.  R.  666.)  The  rule 
thus  stated  as  to  these  conflicting  presimiptions  by  Field,  J., 
is  sustained  by  Beg.  v.  Twyning,  2  Bam.  &  Aid.  385. 

Whichever  of  the  rules  appearing  from  the  foregoing  is 
adopted,  the  portion  of  the  charge  above  quoted  is  erroneous. 
By  the  portion  of  the  charge  referred  to,  the  jury  were  told 
that  in  the  determination  of  the  issue  as  to  the  continued  life 
of  the  first  wife,  they  might  call  to  their  aid  the  presumption 
of  law  indicated  in  the  words  quoted  from  the  charge.  The 
issue  on  this  point  should  have  been  left  to  the  jury  to  be  de- 
termined, as  a  matter  of  fact,  upon  such  reasonable  inferences 
as  the  evidence  supplied,  free  f vom  any  presumption  of  law. 

It  is  further  contended  by  appellant  that  the  verdict  is  ocm- 
traiy  to  the  evidence.     This  is  one  of  the  grounds  on  whkli 
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the  motion  for  a  new  trial  was  made.  We  do  not  think  that 
a  verdict  of  guilty  on  this  evidence  in  regard  to  the  first  wife 
being  in  existence  when  the  second  marriage  was  had,  should 
stand.  The  evidence,  taking  the  strongest  view  of  it  against 
defendant,  proved  that  the  first  wife  was  living  about  three 
years  prior  to  the  day  of  the  second  marriage.  We  lay  out 
of  view  what  defendant  is  proved  to  have  stated  as  to  "Aw 
-family.*'  This  expression  may  have  referred  only  to  his  chil- 
dren, and  he  may  have  used  this  language  in  regard  to  a 
family  of  children,  surviving  his  wife.  It  can  not  be  fairly 
regarded  as  an  admission  by  him  that  the  first  wife  was  then 
living.  The  word  family  in  common  discourse  is  frequently 
applied  to  children  alone.  There  is  no  testimony  as  to  the 
age  of  the  first  wife,  a  most  material  circumstance  to  be  con- 
sidered in  passing  on  this  point  We  can  not  perceive  that 
this  evidence  furnished  a  reasonable  inference  that  the  first 
wife  was  alive  in  July,  1880,  so  as  to  establish  the  guilt  of 
the  defendant  beyond  a  reasonable  doubt  In  our  judgment, 
the  verdict  is  not  sustained  by  the  evidence,  and  a  new  trial 
should  have  been  granted  on  this  ground.  We  are  also  of 
opinion  that  the  Court  should  have  advised  the  jury  when  the 
prosecution  rested  to  acquit  the  defendant 

We  will  add  here  what  should  have  been  before  said,  that 
the  information  in  this  cause  is  good  on  general  demurrer. 
If  it  had  been  demurred  to  on  the  special  ground  that  it  did 
not  substantially  conform  to  the  requirements  of  §§  950,  951, 
and  952  of  the  Penal  Code,  we  are  not  prepared  to  say  that 
we  should  hold  that  the  objection  was  not  well  taken.  This 
ground  was  taken  on  the  motion  in  arrest  of  judgment.  But 
it  was  then  too  late  to  urge  it  It  had  been  waived  by  a  failure 
to  demur  specially.     (Penal  Code,  §§  1004,  1012,  1185.) 

Judgment  and  order  reversed  and  cause  remanded. 

Shabpstsin,  J.,  MoBSisoN^  C.  J.y  and  Mysiok,  J.,  con- 

(nirred. 

Vou  LVIII  — 15 
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INo.  10,628. —  Dcpftrtment  Two.] 

PEOPLE  V.  EUGENE  DALTON. 

ViOLATiNO  Sbpdi/tubi  —  IWDiCTMaiTT  —  Dbmttbbbh. —  Ab  indictment  aeeoMd 
the  defendant  of  the  crime  of  "  Violatinff  sepal  tore,  committed  as  follows : 
The  said  Eugene  Dal  ton,  on  the  8th  day  of  July,  1879,  at  the  City  and 
County  of  Ban  Francieco,  without  authority  of  law,  disinterred  and  re- 
moved from  Its  place  of  sepulture,  at  Laurel  Hill  Cemetery,  in  said  city 
and  county,  the  dead  body  of  E.  L.,  a  human  being,  the  said  dead  body 
not  being  the  dead  body  of  a  friend  or  relative  of  the  said  Eugene  Dalton, 
removed  for  disinterment,"  etc. 

Beld,  that  the  indictment  sufficiently  designated  and  described  the  ofrens«>, 
and  that  a  demurrer  thereto  was  improperly  sostained. 

Appeal  from  a  judgment  in  the  Superior  Court,  City  and 
County  of  San  Francisco,     Feeelon,  J. 

A.  L.  Hart,  Attorney-General,  and  D.  L.  Smoot,  District- 
Attorney,  for  the  City  and  Coimty  of  San  Francisco,  for 
Appellant, 

W.  A,  Nygh,  for  Respondent 

The  Coubt: 

The  indictment  accuses  the  defendant  of  the  crime  of 
"  Violating  Sepulture,  committed  as  follows :  The  said  Eugene 
Dalton,  on  the  8th  day  of  July  a.  d.  1879,  at  the  said  City 
and  County  of  San  Francisco,  without  authority  of  law,  dis- 
interred and  removed  from  his  place  of  sepulture,  at  Laurel 
Hill  Cemetery,  in  said  City  and  County  of  San  Francisco,  the 
dead  body  of  the  late  Elias  Lipsis,  a  human  being,  the  said 
dead  body  not  being  the  dead  body  of  a  relative  or  friend  of 
the  said  Eugene  Dalton  removed  for  re-interment,  contrary  to 
the  form,  force  and  effect  of  the  statute,"  etc  Defendant 
demurred. 

Chapter  six  of  title  nine  of  part  one  of  the  Penal  Code  is 
headed  —  "  Violating  Sepulture  and  the  Remains  of  the  Dead,'' 

Section  290  of  the  Penal  Code  —  being  the  first  section  of 
ihe  chapter  —  reads:  "Every  person  who  mutilates,  disinters, 
or  removes  from  the  place  of  sepulture  the  dead  body  of  n 
Iniman  being,  without  authority  of  law,  is  guilty  of  a  ielony. 
But  the  provisions  of  this  section  do  not  apply  to  any    per- 
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son  who  removes  the  dead  body  of  a  relative  or  friend  for  re- 
interment'* 

The  act  of  April  1,  1878  (Stats.  1877-78,  1050),  provides 
for  a  different  offense.  It  is  entitled/  "  An  act  to  protect  the 
public  health  from  infection  caused  by  exhumation  and  re- 
moval of  the  remains  of  deceased  persons."  It  makes  it  a 
misdemeanor  to  disinter  or  exhume  the  body  or  remains  of 
any  deceased  person,  unless  a  ''permit  shall  first  be  obtained 
from  the  Board  of  Health,  Health  Officer,  Mayor,  or  other 
head  of  the  municipal  government"  It  applies  as  well  to  the 
relatives  or  friends  of  the  deceased  as  to  all  other  persons. 

If  it  should  appear  at  the  trial  that  defendant  was  a  "  rela- 
tive or  friend  "  of  the  deceased,  Elias  Lipsis,  authorized  by  law 
to  remove  his  remains,  he  can  not  be  found  guilty  of  the 
offense  last  described,  since  the  indictment  fails  to  negative 
the  fact  that  a  permit  may  have  been  obtained.  But  the  act 
of  April  1st,  1878,  does  not  repeal  §  290  of  the  Penal  Code. 
The  act  and  the  section  of  the  code  are  to  be  read  together. 
It  was  not  the  purpose  of  the  former  to  authorize  cmy  person 
to  disinter  or  remove  a  dead  body,  provided  he  should  be  able 
to  satisfy  the  Mayor  or  Board  of  Health  that  it  could  be  done 
without  danger  to  the  health  of  the  living.    • 

The  question  then  is  whether  the  indictment  is  sufficient  to 
charge  the  felony  described  in  §  290  of  the  Penal  Code.  Be- 
fore the  amendments  of  1880,  that  code  provided: 

Section  950.  "  The  indictment  must  contain :  ♦  ♦  ♦  2. 
A  statement  of  the  acts  constituting  the  offense,  in  ordinary 
and  concise  language,"  etc. 

Section  951.  "It  may  be  substantially  in  the  following 
form : 

"  The  people  of  the  State  of  California  against  A.  B.,  in  the 

County  Court  of  the  County  of j  at  its term,  a.  d. 

eighteen : 

"A.  B.  is  accused  by  the  Grand  Jury  of  the  County  of , 

by  this  indictment,  of  the  crime  of  (giving  its  legal  appella- 
tion, such  as  murder,  arson,  or  the  like,  or  designating  it  as  a 
felony  or  misdemeanor),  conmoiitted  as  follows:  The  said  A.  B., 

on  the day  of ,  a.  d.  eighteen ,  at  the  County  of 

(here  set  forth  the  act  or  omission  charged  aa  an  offense).*' 

Section  958.  ^  Words  used  in  a  statute  to  define  a  publio 
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offense  need  not  be  strictly  pursued  in  the  indictment;  but 
other  words  conveying  the  same  meaning  may  be  used/* 

Section  959.  ^^  The  indictment  is  sufScient  if  it  can  be  un- 
derstood therefrom  ♦  '  ♦  ♦  :  6.  That  the  act  or  omission 
charged  as  the  offense  is  clearly  and  distinctly  set  forth  in 
ordinary  and  concise  language,  without  repetition,  and  in  such 
a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended;  7.  That  the  act  or  omission  charged 
as  the  offense  is  stated  with  such  a  degree  of  certainty  as  to 
enable  the  Court  to  pronoimce  judgment  upon  a  conviction, 
according  to  the  right  of  the  case," 

Section  960.  "No  indictment  is  insufficient,  nor  can  the 
trial,  judgment,  or  other  proceeding  thereon  be  affected  by 
reason  of  any  defect  or  imperfection  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  a  substantial  right  of  the 
defendant  upon  its  merits." 

In  the  indictment  before  us  the  "  legal  appellation "  of  the 
offense  is  given  —  "  Violating  S2pulture."  Such  is  the  appella- 
tion given  to  the  offense  described  in  the  indictment  by  the 
code  itself.  The  act  charged  as  the  offense  is  set  forth  in 
ordinary  and  concise  language,  in  such  manner  as  to  enable 
a  person  of  "common  understandins: "  to  know  what  is  in- 
tended, and  to  enable  the  Court  "  to  pronounce  judgment  upon 
a  conviction  according  to  the  right  of  the  case."  The  defend- 
ant is  distinctly  accused  of  having  ^'  disinterred  and  removed  " 
the  dead  body  of  a  human  being  without  authority  of  law, 
and  it  is  charged  in  effect  that  defendant  was  not  a  relative 
or  friend  of  the  deceased  who  removed  the  body  for  re-inter- 
ment. 

This  is  in  substance,  and  almost  in  exact  words,  the  felony 
defined  by  the  statute,  and  is  sufficient.  (People  v.  Oarcia, 
25  Cal.  688;  People  v.  Oirr,  53  id.  629;  People  v.  War,  20 
id.  119;  People  v.  Phibhs,  39  id.  826.) 

Judgment  reversed  and  cause  remanded,  with  direction  to 
the  Court  below  to  disallow  and  overrule  Ae  defendant's  de- 
murrer to  the  indictment. 
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[Mo.  7,480.-^  Department  One.] 

FRANCIS  VEERKAMP  v.  THE  HULBUED  CANNING 
AND  DRYING  CO. 

Contract  for  Salb  of  Fruit  —  Constructxoic  ^  Partial  Dslitbrt  —  Tixs 
OF  Patmsnt. —  The  defendant  agreed  to  take  and  paj  for  all  the  fruit 
tailed  by  the  plaintiff  at  a  onlform  rate  per  pound  for  all  fruit  raised  and 
delivered  at  the  works  of  the  defendant.  As  the  fruit  ripened  the  plain^ 
iff  delivered  and  the  defendant  received  it  nnder  the  contract;  but  the 
latter  refused  to  pay  for  the  fruit  until  all  was  delivered;  and  thereupon 
the  plaintiff  declined  to  deliver  any  more,  and  sued  for  the  value  of  that 
delivered. 

B€ld,  that  according  to  the  true  construction  of  the  contract,  as  each  lot  was 
delivered  and  accepted  by  the  defendant,  there  became  due  and  payablr 
from  it  to  the  plaintiff  the  value  thereof  at  the  rate  per  pound  fixed  ir 
the  contract. 

Appeax  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  El  Dorado  County. 

Oeorge  0.  Blanchard,  for  Appellant. 

This  contract  was  entire.  The  criterion  to  determine  whether 
a  contract  is  entire  or  apportionable  is  found  both  in  its  Ian* 
guage  and  subject-matter.  (Moore  v.  Bonnet,  40  Cal.  251; 
Cox  V.  W.  P.  R.  R.  Co.,  44  id.  18;  Butler  v.  Butler,  33  Amer. 
R.  648,  705.)  Full  performance  was  a  condition  precedent 
to  any  payment  (Cunningham  v.  Jones,  20  N.  Y. 
486.)  The  fact  that  the  price  is  calculated  by  a  certain  article 
or  measure  does  not  affect  the  entirety  of  the  contract  (Story 
on  Contracts,  §  23;  Gavit  v.  Brovm,  48  K  H.  183; 
2  Amer.  210.)  It  is  even  held  that  in  the  case  of  sundry 
articles  purchased  at  the  same  time,  though  for  a  separate 
price  for  each  article,  the  contract  is  entire.  (Brown  on 
Stat  of  Frauds.  §  335;  Baldy  et  al.  v.  Parker,  2  B.  &  C. 
37;  Elliott  v.  Thomas,  3  M.  &  W.  170;  Oilman  et  al  v.  Hill, 
86  N.  H.  311;  Norris  v.  Harris,  16  CaL  226.)  If  this  con- 
tract is  entire,  plaintiff  can  not  recover  upon  a  partial  per- 
formance of  the  same,  where  there  has  been  no  default  of  de- 
fendant (Galvin  v.  Prentice,  45  N.  Y.  162;  Haskell  v.  Jfc- 
Henry,  4  Cal.  411.)  He  can  only  relieve  himself  on  the  ground 
of  a  clear  refusal  of  the  defendant  to  ireceive,  or  becom- 
ing disabled  to  perform  his  part  of  the  contract    (Smoot's  Case, 
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16  Wallace,  U.  S.,  36.)  It  is  shown  that  plaintiff  made  no  ob- 
jection to  delivering  the  fruit  on  the  ground  that  defendant 
was  unable  to  pay  for  the  same;  and  further,  that  defendant 
demanded  of  plaintiff  that  he  should  continue  to  deliver  the 
fruit  Plaintiff  alone  was  in  default  and  can  not  recover. 
(Champlin  v.  Rowley,  18  Wend,  187;  Brown  v.  Weber,  38  N. 
Y.  187;  Hutchinson  v.  Wetmore,  2  CaL  310.) 

C,  J.  Carpenter,  for  Respondent 

The  contract  was  separable  ex  vi  termini,  and  by  nature  of 

the  subject-matter. 

Ross,  J. : 

The  parties  to  this  suit  contracted  with  each  other  in  writ- 
ing as. follows:  ''  The  said  company  engage  to  take  and  pay 
for  all  the  fruit  raised  by  the  said  Francis  Veerkamp  at  the 
uniform  rate  of  five  eighths  (f)  of  a  cent  per  pound  for  all 
fruit  raised  and  delivered  at  the  works  of  the  above  company, 
in  Upper  Placerville  (excepting  Mission  grapes),  and  to  fur- 
nish boxc"  for  picking  and  hauling  the  fruit  The  said  Francis 
Veerkam]),  on  his  part,  engages  to  deliver  the  fruit  in  good  con- 
dition, and  when  in  suitable  ripeness,  and  will  sell  no  fruit  to 
other  parties,  excepting  one  load  early," 

The  parties  could  not  very  well  have  made  their  contract 
more  indefinite.  The  fruit  referred  to  in  the  written  agree- 
ment was  such  as  was  then  growing  on  land  of  the  plaintiff. 
As  the  fruit  ripened,  the  plaintiff  delivered  and  the  defendant 
received  it  under  the  contract.  After  a  part  had  been  thus 
delivered  and  accepted,  the  plaintiff  demanded  of  defendant 
payment  for  that  delivered  at  the  agreed  rate,  but  the  defend- 
ant refused  to  make  such  payment  until  the  plaintiff  should 
first  deliver  all  of  the  fruit  referred  to.  Thereupon  plaintiff 
declined  to  deliver  to  defendant  any  more,  and  sued  for  the 
value  of  that  delivered  and  accepted.  The  defendant  resists 
the  action  on  the  ground  that  the  delivery  of  all  the  fruit  re- 
ferred to  in  the  contract  was  a  condition  precedent  to  the  pay- 
ment for  any.  We  do  not  think  that  the  proper  construction 
of  the  agreement  between  the  parties.  The  contract  must  be 
construed  with  reference  to  the  subject-matter  of  it     It  was 
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executory  in  its  nature.  It  could  not  be  known  in  advance 
how  much  of  any  particular  kind  of  fruit  there  would  be.  In 
the  nature  of  things  it  ripened  at  different  times,  and  had  to 
be  delivered  at  different  times.  The  contract  fixed  the  rate  per 
I>ound  at  which  the  defendant  was  to  pay  for  it,  and,  in  our 
opinion,  according  to  its  true  construction,  as  each  lot  was  de- 
livered to  and  accepted  by  defendant  there  became  due  and  pay- 
able from  it  to  the  plaintiff  the  value  thereof  at  the  rate  per 
pound  fixed  in  the  contract. 
Judgment  affirmed. 

MoEuTSTBT,  J.,  and  McKbe,  J.,  concurred. 


[No.  7,691. —  Department  0ne.1 

MANERVA  nOGABOOM  v.  HENRY  EHRHARDT. 

flWAMP       AKD       OmtFLOWaD       LAKD DBFINITION  —  BYIDSlfCI  —  SUBTBY  —  IH- 

STBUCTIONS. —  In  an  action  of  ejectment — the  plaintiff  deralgnlng  title 
under  a  United  States  patent,  and  the  defendant  under  a  certificate  of 
purchase,  as  swamp  land,  from  the  State  —  the  patent  being  for  the  north- 
east quarter,  and  the  certificate  for  the  sonth-west  Quarter  of  section  6, 
township  5  north,  range  S  east.  Mount  Diablo  meridian;  and  It  being 
admitted  that  the  defendant  was  In  possession  of  twenty  acres  of  the 
land  included  In  the  patent,  the  defendant  offered  to  prove  that  the  land 
In  his  possession,  and  Included  In  the  patent,  was,  on  the  28th  day  of 
September,  1860,  and  ever  since  has  been,  and  still  Is,  swamp  and  over- 
flowed land,  made  thereby  unfit  for  coltlTatfon,  and  was  therefore  granted 
to  the  State  by  virtue  of  the  swamp  land  grant  of  that  date,  but  the 
offer  was  rejected  by  the  Court. 

Held,  that  unless  the  twenty  acres  constituted  the  greater  part  of  a  legal 
subdivision,  according  to  the  Congressional  system  of  surveys,  they  were 
not  swamp  and  overflowed  lands  within  the  terms  and  meaning  of  the 
act;  and  that  the  ruling  of  the  court  was  sustainable  without  consider- 
big  other  points  of  objection,  on  the  ground  that  defendant  did  not  offer 
to  prove  this  fact 

Beld,  further,  that  the  Court  rightly  refused  an  Instruction  that  the  sale  of 
the  land  by  the  State,  the  defendant's  grantor.  If  made  In  good  faith, 
was  confirmed  by  i  1  of  the  Act  of  Congress  of  July  23d,  1866,  **  To  quiet 
land  titles  In  California,**  as  the  certificate  was  for  the  south-east  quarter 
of  section  6,  which  did  not  Include  the  land  In  controversy. 

Appeal  from  a  judgment  for  the  defendant,  and  an  order 
refusing  a  new  trial,  in  the  Superior  Court  of  Sacramento 
County.    DsNSoir,  J. 
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/•  H.  McKune,  for  Appellant. 
Freeman  dc  Bates,  for  Eespondent 
Boss,  J.  I 

The  plaintiff  sned  in  ejectment  to  recover  the  north-east 
quarter  of  section  six,  township  five  north,  range  five  east,  of 
Mount  Diablo  base  and  meridian,  containing  one  hundred  and 
eighty-one  and  thirty  one  hundredths  acres  of  land,  alleging 
herself  to  be  the  owner  in  fee  thereof.  The  answer  of  the 
defendant  consisted  of  a  general  denial  only.  On  the  trial 
the  plaintiff  introduced  a  patent  from  the  United  States  to 
one  Baldwin  for  lots  numbered  1  and  2,  and  the  south  half 
of  the  fractional  north-east  quarter  of  said  section  6,  and  a 
deed  for  the  same  premises  from  Baldwin  to  the  plaintiff. 
Thereupon  the  defendant  admitted  his  possession  of  twenty 
acres  of  the  land  described  in  said  patent  lying  south  of  a 
certain  fence,  for  the  possession  of  which  twenty  acres  the 
plaintiff  recovered  a  verdict  and  judgment.  On  both  sides  it 
is  conceded  that  the  land  in  question  was  originally  public  land 
of  the  United  States  and  it  is  not  denied  on  the  part  of  the  de- 
fendant that  the  patent  issued  by  the  Government  to  the  plaint- 
iff's grantor  was  regular  in  form.  His  contention  is  that  tlie 
twenty  acres  included  in  the  patent,  of  which  he  has  possession^ 
was  swamp  and  overflowed  land,  and,  therefore,  passed  to  the 
State  of  California  by  virtue  of  the  Act  of  Congress  of  Sep- 
tember 28,  1860,  and  that  he,  through  mesne  conveyances,  has 
a  certificate  of  purchase  from  the  Register  of  the  State  Land 
Office  for  the  50wf A-east  quarter  of  the  said  section  6,  the  lines 
of  which  quarter,  he  claims,  were  so  run  by  the  County  Sur- 
veyor of  Sacramento  County  (where  the  lands  are  situate), 
as  to  include  the  twenty  acres  in  dispute;  but  the  lines  were 
so  run,  not  in  conformity,  but  in  confiict  with  the  Unites  States 
surveys. 

The  first  alleged  error  grows  out  of  the  circumstance  that, 
on  the  trial,  the  defendant  offered  to  prove  by  parol  that  the 
twenty  acres  possessed  by  him,  and  included  within  the  plaint- 
iff's patent,  "was,  on  the  28th  day  of  September,  1850, 
ever  since  has  been  and  still  is  swamp  and  overflowed  land, 
made  thereby  unfit  for  cultivation,'^  and  was  therefore  granted 
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to  the  State  by  virtue  of  the  swamp  land  grant  of  the  date 
mentioned.  This  offer  was  rejected  by  the  Conrt  upon  objec- 
tions interposed  by  the  plaintiff.  The  action  of  the  Court  in 
that  respect  is  clearly  sustainable  on  the  ground  that  the  de- 
fendant did  not  offer  to  prove  that  the  greater  part  of  any 
legal  subdivisions  was  wet  and  unfit  for  cultivation,  and  there- 
fore swamp  and  overflowed  land  within  the  terms  and  mean- 
ing of  the  Act  of  Congress,  but  only  that  the  twenty  acres  of 
-which  he  held  possession  was  of  that  character.  Unless  the 
twenty  acres  constituted  the  greater  part  of  a  legal  subdivision, 
according  to  the  Congressional  system  of  surveys,  they  were 
not  swamp  and  overflowed  lands  within  the  terms  and  meaning 
of  the  Act  of  Congress.  (See  the  act,  U.  S.  Stats.,  voL  9,  619 ; 
also,  Robinson  v.  Forrest,  29  Cal.  823.)  It  is  not  necessary, 
therefore,  to  determine  the  other  points  made  by  counsel  respect- 
ing this  ruling  of  the  Court. 

The  only  other  alleged  error  in  the  refusal  of  the  Court  be- 
low to  give  the  following  instruction  to  the  jury,  asked  for  by 
the  defendant : 

"  The  papers  constituting  Swamp  Land  Survey  No.  367  of 
the  County  of  Sacramento  are  in  evidence,  and  the  defendant 
•claims  under  that  survey,  made  on  application  of  Juan  de 
Dios  y  Baseta. 

"  The  State  of  California  by  its  certificate  of  purchase  and 
on  the  receipt  of  the  entire  purchase  price,  sold  the  land  men- 
tioned in  the  certificate  of  purchase,  according  to  the  lines  as 
surveyed  by  the  County  Surveyor  of  said  County.  The  State 
of  California  thereby  selected  the  land  included  within  said 
lines,  in  part  satisfaction  of  the  grant  of  swamp  and  over- 
flowed lands  made  to  the  State  by  the  Act  of  Congress  of 
September  28th,  1850,  and  if  the  State  of  California  sold  said 
land  to  Baseta,  and  he  purchased  the  same  in  good  faith,  prior 
to  July  23d,  1866,  under  and  in  accordance  with  the  laws  of 
eaid  State,  section  one  of  the  Act  of  Congress,  passed  July  2Sdf 
1866,  entitled  an  act  to  quiet  land  titles  in  California,  con- 
firmed  said  land  to  said  State  according  to  the  lines  established 
for  the  State,  and  vested  in  it  an  interest  in  such  land  so  sold 
by  it,  which  would  inure  to  the  benefit  of  the  purchaser, 
whether  the  land  was  swamp  or  overflowed  or  not,  and  the 
interest  so  confirmed  to  the  State  would  be  superior  to  an  in- 
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terest  derived  by  patent  from  the  United  States,  to  one  who 
was  not  on  said  23d  day  of  July,  1866,  an  adverse  claimant." 

The  Conrt  was  right  in  so  refusing.  The  land  described  in 
the  survey  of  the  County  Surveyor  and  in  the  certificate  issued 
by  the  Register  of  the  State  Land  Office  was  the  sauih- 
east  quarter  of  section  6,  whereas  the  land  in  controversy  forms 
part  of  the  norfA-east  quarter  of  that  section.  Nowhere  does 
it  appear  that  the  land  in  question  was  ever  listed  to  the  State, 
or  selected  or  claimed  by  the  State.  Under  such  circum- 
stances the  State  can  not  be  said  to  have  sold  it  in  good  faith 
or  otherwise.  Assuming,  therefore,  without  deciding  or  intimat- 
ing that  the  first  section  of  the  Act  of  Congress,  approved 
July  23d,  1866,  has  any  application  to  swamp  and  overflowed 
lands,  the  appellant  can  derive  no  benefit  from  it  as  his  case 
comes  here. 

Judgment  and  order  affirmed. 

McKiNSTBT^  J.,  and  McKeb^  J.,  concurred. 


[No.  7,466. —  Department  Two.l 

BANK  OF  WOODLAND  v.  G.  W.  HIATT. 

Pbaud  —  Salb  of  Personal  Propbbtt  —  Miskbprbsentatxons  —  Rbsctssiox. 
—  In  an  action  by  the  assignee  of  a  non-negotlable  promissory  note,  given 
to  one  S.  for  the  purchase  money  of  mining  stock,  the  Court  in  effect 
found  that  the  stock  was  of  no  value,  and  that  the  defendant  was  in- 
duced to  purchase  partly  by  misrepresentations  made  by  S.  and  partly  by 
Information  obtained  from  others ;  but  that  the  defendant  by  reasonable 
diligence  and  inquiry  might  have  known  the  representations  to  be  untrue, 
and  that  S.,  though  he  knew  them  to  be  untrue,  did  not  intend  to  de- 
fraud the  defendant,  because  he  believed  the  mine  to  be  rich  and  the  stock 
to  be  worth  the  money. 
Eeld,  that  the  facts  stated  —  in  connection  with  an  offer  to  rescind  made 
within  a  reasonable  time  —  constituted  a  defense  to  the  action. 

Id. —  Id. —  Id. —  Id. —  A  purchaser  has  a  right  to  rely  upon  representations  of 
the  seller  ai  to  facts  not  within  the  purchaser's  knowledge;  and  the  seller 
can  not  escape  responsibility  by  showing  that  the  purchaser  might  hav» 
ascertained  that  such  representations  were  untrue. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  Yolo  County.    Denson,  J. 
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After  the  decision  an  application  for  rehearing  ^as  made 
and  denied. 

W.  B.  TreadweU,  for  Appellant 

Defendant  was  entitled  to  rely  on  the  representations  made 
by  Strong,  and  was  not  required  by  law  to  make  any  further 
inquiry.  (Kerr,  F.  &  M.,  Ist  Am.  ed.,  T8,  79,  80,  81,  82,  255 ; 
Benjamin  on  Sales^  Ist  Am.  ed.,  859,  note  c;  Roseman  v. 
Canovan,  43  Cal.  110 ;  Marston  v.  Simpson,  5  Pac  C.  L.  J.  45.) 
The  finding  that  Strong  did  not  intend  to  cheat  or  defraud 
the  defendant  by  said  representations  is  also  immaterial;  for 
the  Court  found  that  the  representations  were  false,  were 
known  by  Strong  to  be  false,  and  were  made  by  him  for  the 
purpose  of  inducing  defendant  to  enter  into  the  transaction. 
(Story,  Eq.  Jur.  §  193 ;  Grim  v.  Byrd,  9  Reporter,  662 ;  Alvor 
rez  V.  Brannan,  7  Cal.  503;  Webster  v.  Eawarth,  8  id.  21.) 

J.  C.  Ball  and  J.  W.  Armstrong,  for  Respondent 

The  defendant  by  reasonable  diligence  and  inquiry  might 
have  known  whether  the  representations  made  to  him  by 
Strong  were  true,  and  when  such  is  the  case  a  Court  of  equity 
will  not  interfere  to  rescind  the  contract.  (Board  of  Com- 
missioners V.  Younger,  29  Cal.  176;  1  Story's  Equity  Juris. 
§§  191,  195,  203b;  Hotigh  v.  Richardson,  3  Story's  Rep.  690, 
691 ;  Fagan  v.  Newson,  1  Dev.  20 ;  Vernon  v.  Keys,  12  East, 
616 ;  Moore  v.  Turheville,  2  Bibb,  602 ;  S.  C,  5  Am.  Dec.  642 ; 
Saunders  v.  Eutterman,  2  Ired.  82;  Farrar  v.  Alston,  1  Dev. 
69;  2  Parsons  on  Contracts,  4th  ed.  270,  271;  Slaughter  v. 
Oerson,  13  Wall.  879 ;  Clark  v.  Macintosh,  4  Giff.  134 ;  Brovm 
V.  Leach,  107  Mass.  364;  Bacon  v.  Bunsen,  7  John.  Ch.  201.) 

Shabpbtein,  J.: 

The  appellant  purchased  of  one  Strong  one  thousand  shares 
of  mining  stock,  and  gave  him  therefor  his  (appellant's) 
non-negotiable  note  for  eight  hundred  dollars,  payable  twelve 
months  after  date.  It  was  transferred  to  the  respondent,  who 
brought  an  action  and  recovered  upon  it.  This  appeal  is 
from"  the  judgment.  The  defense  to  the  action  was  that  the 
fitock  was  not,  at  the  time  of  appellant's  said  purchase,  ot 
when  this  action  was  commenced,  of  any  value,  and  that  ap- 
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pellant  was  induced  to  purchaae  it  by  the  false  and  fraudulent 
representations  of  Strong.  The  value  of  the  stock  depended 
entirely  upon  the  condition  and  character  of  a  certain  mine 
known  as  the  ''Excelsior  Mine^"  and  the  Court  found  that 
Strong,  for  the  purpose  of  inducing  appellant  to  purchase 
said  stock,  represented  to  him,  among  other  things,  ''  that 
no  work  was  required  to  be  done  on  said  mine,  except  to  put 
in  blasts  and  blow  the  ore  out  and  have  it  miUed,  which  was 
untrue;  and  further  represented  that  there  was  then,  on  the 
dump  of  said  mine,  ore  of  the  value  of  ten  thousand  dollars, 
and  that  one  Jones  and  another  had  taken  ore  from  said 
mine  to  the  value  of  six  thousand  dollars ;  which  latter  two  rep- 
resentations were  also  imtrue,  and  the  defendant,  by  reason- 
able diligence  and  inquiry,  might  have  known  them  to  be 
untrue;  and,  while  the  said  Strong  knew  them  to  be  un- 
true, he  did  not  intend  at  the  time  to  cheat,  wrong,  or 
defraud  the  defendant,  because  he,  at  the  same  time,  believed 
said  mine  to  be  rich,  and  said  stock  to  be  fully  worth  the 
price  paid  therefor.*' 

The  Court  also  found  that  '*  the  defendant  believed  that  the 
Excelsior  Mine  was  of  immense  value,  and  bought  said  stock 
as  a  speculation,  partly  upon  the  representations  made  by 
Strong  and  partly  upon  information  obtained  from  others- 

"  At  the  time  of  said  transaction,  and  for  some  months 
thereafter,  the  said  Excelsior  stock  was  selling  in  this  vicinity 
for  from  seventy-five  cents  to  one  dollar  per  share,  and  was  of 
that  value  for  the  purpose  of  sale;  but  the  said  stock  is  now 
of  no  value  whatever,  and  the  said  Excelsior  Mine  is  of  no 
value. 

"  The  defendant,  on  or  about  the  10th  day  of  December, 
1877,  discovered  that  said  mining  stock  was  worthless,  and 
that  the  representations  upon  which  he  had  relied  were  untrue ; 
and  within  a  reasonable  time  thereafter,  to  wit,  on  December 
20th,  1877,  tendered  the  said  stock  to  said  Strong,  as  averred 
in  his  answer,  and  said  Strong  refused  to  receive  the  same, 
and  has  ever  since  refused  so  to  do.  The  defendant  is  now 
ready  and  willing  to  surrender  said  stock,  and  has  tendered 
and  left  the  same  with  the  clerk   of  said  Court" 

It  appears  from  another  finding  of  the  Court,  that  the  mine 
referred  to  is  located  in  Arizona,  and  it  does  not  appear  that 
appellant  ever  inspected  or  visited  it.    The  Court,  however, 
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finds  that  by  reasonable  diligence  and  inquiry  he  mi^t  have 
known  that  the  representations  of  Strong  were  untrue.  As  to 
what  the  Court  would  consider  ^^  reasonable  diligence  and  in- 
quiry **  we  are  wholly  left  to  conjecture. 

But  as  we  view  tixe  case,  that  finding  is  quite  immaterial. 
Strong  made  misrepresentations,  knowing  them  to  be  such, 
for  the  purpose  of  inducing  the  appellant  to  purchase  stock 
t>f  no  value;  and  the  latter  believing  such  representations  to 
be  true,  purchased  the  stock  and  gave  the  note  sued  on  for  it. 
That,  in  connection  with  the  offer,  within  a  reasonable  time, 
to  rescind  the  contract,  by  tendering  the  stock  to  Strong,  and 
demanding  the  note  from  him,  constituted  a  perfect  defense 
to  the  action  upon  the  note.  Appellant  had  a  right  to  rely 
upon  Strong's  representations  as  to  facts  that  were  not  within 
his  (appellant's)  knowledge,  and  Strong  can  not  escape  respon- 
sibility by  showing  that  appellant  might  have  ascertained  that 
such  representations  were  untrue.  It  is  sufficient  that  Strong 
made  them,  knowing  them  to  be  untrue,  for  the  purpose  of  in- 
ducing the  appellant  to  purchase  worthless  stock,  and  that  he 
accomplished  his  purpose  by  reason  of  appellant's  belief  and 
reliance  in  the  truth  of  them.  It  is  unnecessary  to  cite  au- 
thorities upon  this  question.  The  appellant  was  entitled  to  a 
judgment  in  his  favor  upon  tbe  findings. 

Judgment  reversed,  with  directions  that  a  judgment  be  en- 
tered in  favor  of  the  defendant  upon  the  findings. 

Mtbick,  J.,  MoBBisoN,  C.  J.,  and  Thobnton,  J.,  concurred. 


[No.  7,830. —  Department  One.] 

THOMAS  H.  WILLIAMS  v.  THE  BOARD  OF  SUPER- 
VISORS OF  SACRAMENTO  COUNTY. 

SwAicv  Land  Distbict  —  Wbbk. —  The  proYlilon  of  I  8447,  Political  Code, 
that  the  petition  for  the  formation  of  a  iwamp  land  dlitrict  **  be  pub- 
lished for  four  weeks  next  preceding  the  hearing  thereof,**  etc,  requires 
the  petition  to  be  published  at  least  once  a  week,  or,  in  other  words,  every 
seren  dajs  for  that  period.  Accordingly,  where  the  day  fixed  for  the 
hearing  was  the  17th  day  of  June,  and  the  pablicatlon  was  made  May 
aoth,  May  27th,  Jane  4tfa,  and  Jana  12th: 
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ir«M,  tlist  the  pabllcatloB  wai  Insufflcient  and  that  the  boArd  did  not  acquire 
jnriadictloB  —  there  being  two  Interrale  of  more  than  aeTen  coneecutiye 
daya  la  the  pablieatl<m. 

Appeal  from  a  judgment  in  favor  of  the  defendant  in  the 
Superior  Court  of  Sacramento  County.     Clabk,  J. 

The  action  was  brought  to  obtain  a  writ  of  review,  bring- 
ing up  the  proceeding  of  the  defendant  in  which  it  approved 
a  certain  petition  for  the  formation  of  a  swamp  land  district 
It  appeared  that  the  petition  was  heard  by  the  defendant  on 
the  17th  day  of  June,  18T9,  and  was  afterwards  approved. 
The  findings  showed  that  the  petition  was  published  on  the 
12th,  13th,  16th,  19th,  20th,  22d,  23d,  26th,  27th,  and  28th 
days  of  May,  1879,  and  on  the  4th  and  12th  days  of  June, 
1879.     The  court  below  denied  the  application. 

Oeorge  W.  Gordon,  D.  Bixler,  and  Orove  L.  Johnson,  for 
Appellant 

Cornelius  Cole,  for  Bespondent. 

Ross,  J.: 

By  §  3447  of  the  Political  Code  the  petition  for  the  foiv 
mation  of  the  swamp  land  district  in  question  was  required  to 
"be  published  for  four  weeks  next  preceding  the  hearing 
thereof,"  in  some  newspaper,  etc  And  §  3268  of  the  same 
code  declares :  "  A  week  consists  of  seven  consecutive  days." 

It  is  obvious  that  the  petition  could  not  be  published  for 
four  weeks  next  preceding  its  hearing,  unless  it  was  published 
for  four  consecutive  weeks.  And  inasmuch  as  the  petition 
could  not  be  published  for  four  consecutive  weeks,  unless  it 
was  published  at  least  once  a  week  for  that  period,  and  since 
the  statute  defines  a  week  to  be  seven  consecutive  days,  it 
necessarily  results  that  it  could  not  be  published  for  four 
weeks  next  preceding  its  hearing  unless  it  was  published  at 
least  once  every  seven  days  for  the  period  of  four  weeks  next 
preceding  the  hearing.  Whether  a  publication  once  a  week 
for  the  time  mentioned  when  made  in  a  newspaper  published 
oftener  than  that,  is  sufficient  under  the  statute,  need  not  be 
determined  in  this  case,  since  it  appears  from  the  findings  of 
the  court  below  that  there  were  two  intervals  of  more  than 
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seven  consecutive  days  in  the  four  weeks  next  preceding  the 
day  fixed  for  hearing  the  petition,  in  which  there  was  no  pub- 
lication of  the  petition. 

The  stautory  publication  was  one  of  the  jurisdictional 
steps  in  the  proceedings,  and  as  the  petition  in  question  was 
not  published  in  accordance  with  the  requirement  of  the  stat- 
ute, all  of  the  subsequent  proceedings  were  invalid* 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

McEiNSTRY,  J.,  and  McKtck^  J.,  concurred. 


INo.  7,500. —  Department  Two.l 

ISAAO  OOULTHUEST  v.  MART  JANE  COULTHUBST. 

Cbobs-complaint  —  DiYOBCa  —  Plbadino. —  A  crow-complaint  mast  state  facts 
sufficient  to  entitle  the  pleader  to  afflrmatlye  relief;  and  It  can  not  be 
helped  out  by  the  arerments  of  any  of  the  other  pleadings  in  the  action. 
Like  a  complaint,  It  must  Itself  contain  all  the  requisite  facta. 

Appeai,  from  a  judgment  for  the  defendant  in  the  Superior 
Court  of  Lassen  County.    Hendeick,  J, 

E.  V.  Spencer,  for  Appellant. 

ff.  M.  Barstow  and  John  (7.  Hally  for  Bespondent 

MoBRisoN,  C.  J. : 

*  Plaintiff  brought  suit  against  the  defendant,  in  the  Supe- 
rior Court  of  Lassen  County,  praying  that  the  bonds  of  mar- 
riage existing  between  defendant  and  himself  might  be 
dissolved,  and  the  defendant  filed  her  answer,  denying  the 
existence  of  any  of  the  causes  for  divorce,  set  forti  in  the 
complaint,  and  also,  by  way  of  crossrcomplaint,  averring  ex- 
treme cruelty  on  the  part  of  the  plaintiff,  and  praying  that 
the  Court  might  grant  her  a  decree  of  divorce.  The  case  re- 
sulted in  a  decree  granting  the  defendant's  prayer,  and  from 
that  decree  plaintiff  prosecutes  this  appeal. 

By  §  442,  Code  Civ.  Proc,  it  is  provided  that  "whenever 
the'  defendant  seeks  affirmative  relief  against  any  party,  le- 
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lating  to  or  depending  upon  the  contract  or  transaction  upon 
which  the  action  was  brought,  or  affecting  the  property  to 
which  the  action  relates,  he  may,  in  addition  to  his  answer, 
file  at  the  same  time,  or  by  permission  of  the  Court  subse- 
quently, a  croes-complaint"  The  defendant,  in  this  case,  after 
denying  the  charges  contained  in  the  complaint,  proceeded  as 
follows:  ^^  And  defendant,  as  recriminating  matter  against  said 
plaintiff,  and  in  bar  of  his  cause  of  divorce^  and  as  a  cross- 
complaint  herein,  alleges:  That  on  or  about  the  month  of  No- 
vember, 1872,  plaintiff  treated  defendant  with  extreme  cruelty,'' 
etc.,  proceeding  to  enumerate  the  acts  of  cruelty  complained  of. 

It  is  claimed  on  this  appeal,  that  the  defendant's  cross-com- 
plaint was  totally  defective,  for  the  reason  that  it  contained 
no  averment  of  marriage,  or  residence  for  the  period  of  six 
months  within  the  State.  It  is  well  settled  that  both  of  these 
facts  are  necessary  and  indispensable  in  a  complaint  for  a  di- 
vorce, and  the  only  question  is,  are  they  equally  essential  in 
a  cross-complaint?  In  the  case  of  Collins  v,  Bartlett,  44  Cal. 
381,  the  Court  say:  "In  considering  the  crossrcomplaint,  we 
have  accepted  as  true  all  its  allegations^  but  the  agreed  state- 
ment of  facts  and  the  finding  have  not  been  considered  in 
connection  with  the  crossrcomplaint,  for  they  can  not  be  re- 
garded as  adding  thereto  any  further  fact.  The  cross-com- 
plaint must  fall  unless  it  is  sustainable  on  its  own  allegations 
of  fact"  And  in  the  case  of  Kreichbaum  v.  Melton,  49  Cal. 
65,  the  Court  holds  that  "a  cross-complaint  must  state  facts 
suiBcient  to  entitle  the  pleader  to  affirmative  relief;  and  it 
can  not  be  helped  out  by  the  averments  of  any  of  the  other 
pleadings  in  the  action.  Like  a  complaint,  it  must  itself  con- 
tain all  the  requisite  facts."  See,  also,  Haskell  v.  Haskell,  54 
Cal.  262. 

Applying  the  principles  laid  down  in  the  above  cases  to  the 
defendant's  cross-complaint,  it  is  very  obvious  that  it  was  ma- 
terially defective  as  a  pleading,  and  did  not  entitle  defendant 
to  the  relief  granted  by  the  Court 

It  is  unnecessary  to  examine  the  othejr  questions  presented 
in  the  transcript,  as  the  material  defects  in  the  cross-complaint 
make  it  our  duty  to  reverse  the  judgment 

Judgment  reversed. 

THOBirroaf,  J.,  Mtbiok,  J.,  and  Shabpsisef,  J.,  eoneuvedL 
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[No.  7,86Sw —  Department  One.) 

H.  T.  FAIEBANKS  v.  J.  0.  WILLIAMS. 

CoKTBBSioN  —  Damagbs  —  FINDINGS. —  In  En  action  to  recover  damages  f*r 
the  taking  of  personal  property,  the  Coart  found  as  direct  and  proximatt 
damages  that  the  plaintiff  necessarily  expended  in  the  pursuit  of  tha 
property  certain  sums  as  fees  and  necessary  traveling  expenses  of  his 
counsel,  and  as  wages  and  traveling  expenses  of  an  agent  necessarily  em- 
ployed :    Held,  that  this  finding  was  not  sustained  by  the  evidence. 

Appeal  from  a  judgment  for  the  plaintiff  and  an  order  deny- 
ing a  new  trial  in  the  Superior  Court  of  Amador  County. 

MOOKB,  J. 

Floumoy  £  Mhoon  and  Eagan  &  Phelps,  for  Appellant 
Edward  Lynch  and  J.  M.  Porter,  for  Eespondent. 
The  Coubt: 

This  is  an  action  to  recover  damages  from  defendant  for 
forcibly  taking  and  entering  into  the  possession  of  certain  prop- 
erty of  plaintiff,  and  depriving  plaintiff  of  the  use,  possession, 
and  control  thereof,  from  November  4th,  1879,  until  January 
19th,  1880. 

The  property  is  described  in  the  complaint:  "  One  twenty- 
stamp  quartz-mill,  with  the  engines,  hoisting  works,  tools,  and 
all  other  machinery  connected  with  said  mill  j  also,  three  hun- 
dred and  sixty-eight  cords  of  firewood;  also,  sixty  round  tim- 
bers, each  from  twelve  to  fourteen  feet  long;  also,  twenty-five 
short  timbers,  each  five  to  nine  feet  long;  also,  three  hundred 
bushels,  more  or  less,  of  charcoal ;  also,  a  blacksmith-shop  and 
tools  thereunto  belonging  '* —  all  situated  on  a  certain  tract  of 
land  particularly  described. 

The  Court  below  expressly  found  that  there  was  no  evidence 
of  any  wrongful  design  or  willful  misconduct  tending  to 
aggravate  the  trespass,  and  that  plaintiff  was  not  entitled  to 
recover  exemplary  or  vindictive  damages. 

But  as  direct  and  proximate  damages  the  Court  found: 

7.  "That  the  plaintiff  necessarily  paid,  laid  out,  and  ex- 
pended two  hundred  and  eighty-five  dollars  as  fees  and 
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Bary  traveling  expenses  of  counsel  for  advising  the  plaintiff  in 
the  premises  and  conducting  the  proceedings  necessary  on  the 
part  of  the  plaintiff  in  procuring  the  restoration  of  the  posses- 
sion of  said  property. 

8.  "That  the  plaintiff  necessarily  paid  to  Frank  J.  Fair- 
banks the  sum  of  five  hundred  and  twenty-six  dollars  and 
thirty-eight  cents  as  wages  and  traveling  expenses  in  aiding  the 
plaintiff  in  procuring  the  restoration  of  the  possession  of  said 
property." 

It  may  be  admitted  (but  is  not  here  decided),  that  the 
record  before  us  shows  which  of  the  articles  of  property  alleged 
to  have  been  detained,  were  personal  property;  and  that  such 
articles  were  converted. 

Section  3333  of  the  Civil  Oode  authorizes  a  jury  to  find 
damages  for  the  detriment  proximately  caused,  and  is,  so  far, 
declaratory  of  the  common  law.  It  leaves  the  question  as  to 
what  are  .proximate  damages  where  it  waa  The  seeoond  sub- 
division of  §  3336  of  the  same  code  permits  a  plaintiff  in  an 
action  for  the  wrongful  conversion  of  personal  property  to 
recover  "  a  fair  compensation  for  the  time  and  money  properly 
expended  in  the  pursuit  of  the  property." 

So  far  as  the  case  shows,  the  property  attached  in  Williams  v. 
The  Loyal  Lead  Company  was  released  by  the  plaintiff  in  that 
action  (defendant  in  this)  volimtarily.  The  only  evidence 
bearing  in  any  degree  upon  the  question  of  release  is  found 
in  the  testimony  of  the  present  plaintiff,  who  says :  "  A  few 
days  after  the  present  attachment  I  referred  all  my  evidence 
of  title  to  Mhoon  (attorney  for  plaintiff  in  the  attachment 
suit),  who  seemed  to  be  satisfied,  and  said  he  would  order  the 
attachment  released." 

The  same  witness  further  says:  "  I  forget  how  much  I  paid 
Frank  (Frank  J.  Fairbanks),  and  I  think  I  paid  Lynch  about 
two  hundred  and  seventy  dollars  for  expenses  in  getting  the 
property  released."  It  is  true  he  adds:  *'  The  amounts  stated 
in  the  complaint  are  correct." 

The  complaint  alleges  that  "  Vorgan,  as  agent  of  defendant, 
demanded  that  plaintiff  should  make  due  and  lawful  proof  of 
his  ownership  of  the  property,  and  that  plaintiff  was  com- 
pelled to  retain  counsel  and  pay  said  counse  two  hundred  and 
eighty-five  dollars  as  fees  and  necessary  traveling  expensee 
for  advising  the  plaintiff  in  the  premises  and  conducting  the 
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proceedings  necessary  on  plaintiff's  part  in  proving  his  owner- 
ship and  possession  of  the  property;  and  the  plaintiff  was 
compelled  to  employ  Frank  J.  Fairbanks,  whose  knowledge, 
testimony,  and  services  were  absolutely  necessary  to  plaintiff 
in  procuring  such  restoration,  and  was  obliged  to  pay  said 
Frank  J.  five  hundred  and  twenty-six  dollars  as  wages  and 
traveling  expenses,  and  money  laid  out  in  aiding  plaintiff  as 
aforesaid." 

The  foregoing  averments  of  the  complaint  are  specifically 
denied  by  .the  answer. 

The  Court  below  failed  to  find  on  the  issues  thus  joined. 

The  statement  of  the  plaintiff,  as  a  witness,  that  ^Hhe 
amounts  stated  in  the  complaint  are  correct,"  tsiken.  in  con- 
nection with  what  precedes  it,  is,  giving  the  words  their 
broadest  signification,  only  a  declaration  that  he  had  actually 
paid  such  amounts.  They  do  not  purport  to  be  an  avowal 
that  the  amounts  paid  were  just  and  reasonable  for  the  ser- 
vices performed,  or  that  the  money  was  "  properly  expended." 
(Code  Civ.  Proc.  8336.)  The  witness  could  not  determine 
the  question  of  the  propriety  or  necessity  of  the  expenditure. 
That  was  a  matter  for  the  Court  to  determine. 

The  Court  did  determine  in  findings  seven  and  eight, 
above  quoted.  But  there  is  no  evidence  in  the  transcript 
to  sustain  the  findings,  that  plaintiff  necessarily  paid  two 
hundred  and  eighty-five  dollars  to  counsel  or  five  hundred 
and  twenty-six  dollars  and  thirty-eight  cents  to  Frank  J.  Fair- 
banks. Assuming  for  the  purpose  of  this  appeal,  that  §  3336 
of  the  Civil  Code  is  applicable,  the  plaintiff  could  only  re- 
cover "  a  fair  compensation  for  the  time  and  money  properly 
expended  in  pursuit  of  the  property." 

We  are  of  opinion  that  the  interests  of  justice  will  be 
subserved  by  a  new  trial  of  this  action. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 
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[No.  7,467. —  Department  TwOb] 

JOHN  STEELE  v.  HIS  CREDITORa 

PuBLXC4noK  OF  MoTiCB  TO  CiBDXTOBS  ov  AH  IwsoLTvifT. —  The  Order  for  tb* 
meetlxig  of  the  creditors  of  an  insolyent  made  May  2l8t,  1879,  and  flzinff 
Jnne  28d,  1878,  for  the  meeting,  directed  notice  to  be  published  at  least 
once  a  week  for  four  weeks  in  "  The  Woodland  Democrat  :*'  and  the  notice 
was  published  in  "The  Woodland  Daily  Democrat"  on  the  2Sd  and  30th 
of  May,  and  on  the  6th  and  IStb  of  June.  Held,  that  the  publication 
was  sufficient. 

Id. —  The  statute  does  not  direct  that  the  judge  shall  name  the  paper  in  whlcb 
the  notice  is  to  be  published. 

Appeal  from  an  order  of  the  Superior  Court  of  Yolo 
County.     Bush,  J. 

On  the  2l8t  day  of  August,  1879  —  after  the  notice  referred 
to  in  the  opinion — ^an  order  was  made  discharging  the  insol- 
vent from  his  debts;  and  afterwards — June  22d,  1880 — ^upon 
the  application  for  a  distribution  of  the  assets,  the  Court  made 
the  order  appealed  from,  declaring  all  orders  made  subsequent 
to  June  23d,  1879 — including  the  order  of  discharge — void  and 
of  no  effect 

C.  P.  Sprague,  for  Appellant. 

The  sufficiency  of  the  notice  is  the  only  point  in  the  case, 
and  the  notice  was  sufficient.  (Savings  and  Loan  Society  v. 
Thompson,  32  Cal.  353.)  All  the  presumptions  are  in  favor 
of  the  validity  of  the  decree  of  discharge.  (Barrett  v.  Carey, 
Sa  Cal.  537;  Whitwell  v.  Barhier,  7  id.  54,  63,  64;  Dorente  v. 
Sidlivan,  id.  279 ;  Peck  v.  Strauss,  33  id.  685 ;  In  the  Matter 
of  Martin  Conner,  39  id.  99.) 

Marshall,  Craig  &  Orant,  for  Respondents, 

It  has  been  held  by  the  Supreme  Court  of  the  United 
States,  reported  in  the  case  of  Ronkendorf  v.  Taylor,  4  Pet. 
349,  that  a  week  is  a  definite  period  of  time  commencing  on 
Sunday  and  ending  on  Saturday,  which  has  been  by  our 
Supreme  Court  approved  in  the  case  of  The  8,  F.  S.  &  L. 
Society  v.  Thompson,  reported  in  32  Cal.  863,  which  by  care- 
ful reading  will  be  found  conclusive  against  the  sufficiency  of 
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the  publication  of  notioo  in  this  case.  Ab  will  appear,  there 
was  one  week  of  the  time  in  which  no  notice  of  publication 
was  made  whatever,  aa  will  be  seen  by  computing  the  time 
from  May  28d  to  June  13th,  the  time  during  which  the  notice 
was  published*  It  will  be  seen  by  dividing  the  twenty-eight 
days  into  weeks  (and  the  week  in  which  the  four  weeks  or 
twenty-eight  days  expire),  there  was  no  publication  whatever. 
In  the  case  of  Early  v.  Doe,  reported  in  16  Howard,  U.  S. 
Supreme  Court  Reports,  610,  and  in  the  case  of  8.  F.  8.  A 
L.  Society  v.  Thompson,  32  Cal.  847,  the  point  is  made,  and 
upon  this  ground  only  the  publication  is  held  sufficient,  namely, 
because  one  of  the  publications  is  in  each  and  every  week 
between  the  time  the  notice  began  to  run,  and  the  time  at  which 
the  three  months  would  expire. 

The  Coubt: 

The  order  of  the  court  below,  made  June  22d,  1880,  was 
erroneous,  for  the  following  reasons : 

1,  The  order  fixing  time  for  meeting  of  creditors  and  di- 
recting notice  was  made  May  21st,  1879;  the  time  fixed  for 
the  meeting  was  June  23d,  1879;  the  notice  was  published 
May  23d,  May  30th,  June  6th,  and  June  18th.  This  was 
sufficient 

2.  The  order  directed  the  notice  to  be  published  in  The 
Woodland  Democrat;  the  affidavit  states  that  the  publication 
was  made  in  The  Woodland  Daily  Democrat.  This  was  not 
error.  The  statute  does  not  direct  that  the  Judge  shall  name 
the  paper  in  which  the  notice  is  to  be  published;  the  Judge 
is  to  fix  the  time  and  direct  notice  to  be  given,  and  the  Clerk 
is  to  give  the  notice. 

Order  reversed. 


[No.  10,668.— Department  One.] 

PEOPLE  V.  MICHAEL  FUQUA. 

ftDLT  WiAPoif  —  DEFiif  iTioK  —  iKSTRUCTiov.—  A  deadly  weapoB  te  ona 
likely  to  produce  death  or  great  bodily  harm,  and  It  la  error  for  a  Conrt 
to  refuae  to  Inatruct  the  jury  npon  the  meaning  of  the  worda. 

Appeal  from  a  judgment  of  conviction  and  an  order  deny- 
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xng  a  new  trial  in  the  Superior  Court  of  Napa  County.    Wai^ 

ZAVE,  J. 

W.  F.  Eenning  and  F.  P.  Dann,  for  Appellant 

A.  L.  Hart,  Atton.ey-General,  for  Respondent 

Koss,  J. : 

The  defendant  was  indicted  for  the  crime  of  murder,  and 
convicted  of  murder  in  the  second  degree.  For  the  purposes 
of  our  decision  it  is  not  necessary  to  detail  all  of  the  circum- 
stances of  the  killing.  Suffice  it  to  say  that  immediately 
preceding  the  firing  of  the  fatal  shot  by  defendant,  the  de- 
ceased was  advancing  towards  him  witii  a  pick-handle^  de- 
scribed by  one  of  the  witnesses  as  being  made  of  hard  wood, 
from  twenty-six  to  thirty  inches  in  length,  and  from  one  and 
one  quarter  to  one  and  one  half  inches  in  diameter  at  one 
end,  and  from  two  and  one  quarter  to  two  and  one  half  inches 
in  width  at  the  other  end.  The  Court  instructed  the  jury^ 
among  other  things,  in  substance,  that  if  they  believed  from 
the  evidence  that  the  deceased  assaulted  defendant  with  a 
deadly  weapon,  they  should  consider  the  intent  with  which 
such  assault  was  committed,  and  that  if  they  should  find  that 
there  was  reasonable  ground  for  apprehending  that  he  de- 
signed to  commit  a  felony  or  do  the  defendant  some  great 
bodily  injury,  and  that  there  was  imminent  danger  of  such 
design  being  accomplished,  and  that  the  defendant  acted  alone 
under  fear  that  such  design  would  be  accomplished,  then  they 
should  find  that  defendant  was  justified  in  killing  the 
deceased. 

After  the  jury  had  deliberated  on  the  case  for  severarhours 
they  were  brought  into  Court  at  their  own  request,  when  the 
instructions  were  aerain  read  to  them,  and  then  the  following 
proceedings  occurrea : 

*^  A  Juror.  Will  the  Court  please  instruct  us  as  to  what  is 
termed  by  law  a  deadly  weapon  f 

"  The  Court  That  is  a  fact  the  jury  must  find.  Where 
the  instructions  speak  of  the  commission  of  an  i^ct,  it  is  for 
the  jury  to  determine  whether  the  act  described  was  com- 
mitted or  not;  it  is  not  for  the  Court.  When  the  instructions 
speak  of  the  use  of  a  deadly  weapon,  it  is  for  the  jury  to  de- 
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termine  whether  any  weapon  was  used;  what  its  character 
was  and  whether  deadly  or  otherwise.  That  is  a  duty  which 
belongs  to  the  jury  and  they  can  not  shift  it  on  to  the  Court. 
That  is  a  fact  in  die  case,  and  the  facts  are  for  the  jury  alone. 

"  The  Juror.  I  don't  want  to  shift  anything.  We  thought 
the  law  plainly  stated  what  these  things  are. 

'^  The  Court  I  did  not  mean  to  use  the  term  '  shift  the  re- 
sponsibility'  in  any  offensive  sense,  but  the  law  has  not  in- 
vested the  Court  with  any  such  power;  therefore  the  jury 
must  bear  the  responsibility  which  the  law  places  upon  them." 

There  was  error  in  this  ruling  of  the  Court,  and  —  in  view 
of  the  instruction  the  Court  had  given  upon  the  question  of 
justification,  and  the  inquiry  on  the  part  of  the  jury  —  error 
prejudicial  to  the  defendant.  A  deadly  weapon  is  one  likely  to 
produce  death  or  great  bodily  injury.  And  although  whether 
the  weapon  used  was  such  as  is  described  by  the  witnesses, 
where  it  is  not  produced,  or  if  produced,  whether  it  was  the 
one  used,  are  questions  of  fact  for  the  jury,  still,  these  ascer- 
tained, the  character  of  the  weapon  is  ordinarily  pronounced 
by  the  law.  There  may,  however,  be  cases  in  which  its  char- 
acter, that  is  to  say,  whether  deadly  or  otherwise,  depends  upon 
the  manner  in  which  it  was  used,  and  thus  becomes  a  mixed 
question  of  law  and  fact.  In  cases  of  the  latter  kind  the 
character  of  the  weapon  must  be  left  to  the  determination  of 
the  jury,  under  appropriate  instructions.  See  upon  this  sub- 
ject, 1  Bish.  Cr.  Law,  §  335;  The  State  v.  Jarrott,  1  Ired.  87; 
The  State  v.  Collins,  8  Ired.  407;  Rex  v.  Grice,  7  Car.  &  P. 
803;  State  v.  Dineen,  10  Minn.  407;  State  v.  West,  6  Jones, 
505. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

MoEsE^  J.y  and  MoKinstby,  J.^  conourred. 
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[No.  7^2S.—  Depftrtmcat  Two.) 

0.  HARTSON  V.  J.  W.  SHANKLIN. 

JxjDoumvT  —  Bbtoppbl  —  Stati  LiLHDB.— Upon  an  application  for  a  writ  of 
mandamus  to  the  defendant  as  Re^ster  of  the  State  Land  Office*  dlrect- 
Ini;  him  to  issue  to  the  plainUff  a  certificate  (under  i  8571  of  the  Political 
Code)  for  flftj-one  dollars  and  ten  cents,  money  paid  upon  a  certificate 
of  purchase  for  land,  alleged  not  to  be  the  property  of  the  State,  It 
appeared  that,  in  an  action  by  the  SUte  against  the  then  holder  of  the 
certificate.  Judgment  had  been  rendered  for  closing  the  Interest  of  the 
holder  and  annulling  the  certificate. 
Held,  that  the  matters  luToIyed  in  this  proceeding  were  necessarily  pasMd 
upon  and  adjudicated  In  the  action  referred  to^  and  that  the  holder  of 
the  certificate  and  his  assignees  were  estopped. 

Application  for  the  writ  of  mandate. 

/.  C.  Bates,  for  Plaintiff. 

A.  L.  Hart,  Attorney-General,  for  Defendants 

No  briefs  on  file. 

The  Coubt: 

This  is  an  application  for  a  writ  of  mandate  directing  re- 
spondent to  issue  to  petitioners  a  certificate  for  fifty-one  dollars 
and  ten  cents,  under  §  3571  of  the  Political  Code.  The 
matters  set  up  in  the  answer  are  not  denied,  and  are  in  sub- 
stance that  the  State  of  California  commenced  an  acticKn 
against  the  then  holder  of  the  certificate  of  purchase  No. 
3394  (being  the  same  mentioned  in  the  petition),  in  which 
action  judgment  was  rendered  foreclosing  the  interest  of  the 
holder  and  annulling  the  certificate,  and  for  fifty-three  dollars 
and  eighty-five  cents  costs  of  said  action;  on  which  judg- 
ment execution  was  issued  and  returned  unsatisfied;  and 
thereupon  the  amount  of  fifty-one  dollars  and  ten  cents  of 
the  moneys  paid  on  said  certificate  was  applied  towards  the 
payment  of  said  judgment.  The  petitioners  claim  that  the 
State  had  no  interest  in  the  lands  described  in  the  certificate, 
and  therefore  the  whole  amount  paid  should  be  returned.  It 
is  sufficient  to  say  that  the  matters  substantially  involved  in 
this  proceeding  were  necessarily  passed  upon  and  adjudicated 
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in  the  action  referred  to;  petitioners'  assignor  had  his  day  in 
that  action;  and  by  permitting  his  default  therein  to  be  en- 
tered and  judgment  rendered  without  interposing  the  matters 
involved  herein  as  a  defense,  he  and  his  assignees  are  estopped. 
Application  denied. 


[No.  10,698.— In  Bank.) 

PEOPLE  V.  MICHAEL  FLAHAVB. 

iHsmucnoK  —  SiLr-DSFBifBB  —  Ckimival  Law. —  It  Is  error  to  Inttmct  tfa« 
jorj  In  a  trial  for  marder  that  lo  order  to  jnstlfj  a  person  In  killing  an- 
other in  self-defense.  It  must  appear  that  the  danger  was  so  nrgent  and 
pressing  that  in  order  to  sare  his  own  life,  or  to  present  his  receiving 
great  bodily  harm,  the  killing  of  the  deceased  was  absolutely  necessary. 

Id. —  Id. —  Id.' —  McKlnstry,  J.,  concurring,  was  of  the  opinion  that  it  is 
erroneous  to  instruct  a  Jury  to  the  effect  that  a  homicide  can  never  be 
justified  on  the  ground  of  self-defense  unless  the  person  killed  was  the 
original  assailant 

Id. —  Cbiuinal  PEAcncB. —  McKlnstry,  J.,  concurring,  was  of  the  opinion, 
that  papers  purporting  to  be  Instructions  inserted  by  the  clerk  in  s 
record  in  a  criminal  case,  can  not  be  considered  uAless  suthentlcated  by 
the  Indorsement  of  the  Court. 

Afteb  the  decision  a  petition  for  rehearing  was  filed  and 
denied. 

Appeal  from  a  judgment  of  conviction  and  an  order  deny- 
ing a  new  trial  in  the  Superior  Court  of  Colusa  County. 
Hatch^  J. 

Jackson  Hatch,  for  Appellant 

A.  L.  Hart,  Attomey-Qeneral,  for  Eespondenl 

Shabpstbiw,  J. : 

Conceding  that  the  last  clause  of  the  quotation  which  we 
treated  in  our  former  opinion  as  a  copy  of  one  of  the  instruc- 
tions of  the  Court  is  not  a  true  copy  of  the  instruction  as 
given  by  the  Court,  although  literally  copied  from  the  bill  of 
exceptions,  the  question  arises  whether  the  first  clause,  which 
is  correctly  copied  from  that  instruction,  is  erroneous. 

The  Penal  Code  which  was  in  force  at  the  time  of  the  alleged 
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commission  of  the  homicide  by  the  defendant,  and  which 
has  ever  since  been  in  force,  declares  that  homicide  is  justifi- 
able "when  committed  in  the  lawful  defense"  of  the  person 
committing  it,  "  when  there  is  reasonable  ground  to  apprehend 
a  design  to  commit  felony  or  to  do  some  great  bodily  injury, 
and  imminent  danger  of  such  design  being  accomplished.'' 
.  (Penal  Code,  §  197,  subd.  3.) 

The  first  clause  of  the  instruction  reads  as  follows : 

*'  To  justify  a  person  in  killing  another  in  self-defense,  it 
must  appear  that  the  danger  was  so  urgent  and  pressing  that 
in  order  to  save  his  own  life  or  to  prevent  his  receiving  great 
bodily  harm,  the  killing  of  the  deceased  was  absolutely  neces- 
sary.'* 

The  variance  between  this  and  the  language  of  the  code  is 
apparent.  But  if  not  material,  it  must  be  disregarded.  This 
instruction  is  clearly  based  upon  the  theory  that  it  was  neces- 
sary for  the  defendant  to  establish  on  his  trial  not  only  that 
there  was  reasonable  groimd  to  apprehend  a  design  on  the 
part  of  the  deceased  to  kill  the  defendant,  or  to  do  him  some 
great  bodily  injury,  and  imminent  danger  of  such  design  being 
accomplished,  but  also  that  It  was  absolutely  necessary  to  kill 
the  deceased  in  order  to  prevent  the  accomplishment  of  that 
design. 

The  law  specifies  two  concurrent  conditions  upon  which 
homicide  is  justifiable,  in  self-defense.  To  those  two  the 
Court  added  a  third.  To  constitute  a  justification  the  law  re- 
quired that  the  defendant,  before  commiting  the  homicide,  must 
determine  at  his  peril,  two  things:  1.  That  the  deceased  in- 
tended to  kill  him,  the  defendant,  or  to  do  him  some  great 
bodily  injure;  2.  That  there  was  imminent  danger  of  such 
design  being  accomplished.  As  given  by  the  Court,  the  law 
required  that  the  defendant  must,  in  addition  to  the  two 
things  above  specified,  determine  at  his  peril,  that  it  was  ab- 
Bolutely  necessary  to  kill  the  deceased  in  order  to  save  his 
(defendant's)  life  or  to  prevent  his  receiving  great  bodily 
harm. 

The  design  of  the  deceased  to  kill  the  defendant,  or  to  do 
him  some  great  bodily  injury,  might  have  been  apparent,  and 
there  might  have  been  imminent  danger  of  that  design  being 
accomplished,   and  yet  the  defendant  might  have  saved  his 
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own  Kfe  and  prevented  any  great  bodily  injury  being  inflicted 
upon  himself  by  some  other  means  than  homicide.  But  the 
law  did  not  require  him,  under  such  circumstances,  to  exhaust 
all  other,  or  even  to  resort  to  any  other  means,  before  taking 
life.  Therefore,  it  was* error  to  instruct  the  jury  that  the  de- 
fendant was  not  justified  in  killing  the  deceased,  unless  it  was 
absolutely  necessary  to  kill  him  in  order  to  prevent  him  from 
killing  the  defendant,  or  doing  him  some  great  bodily  harm. 
The  circumstance  of  the  existence  or  non-existence  of  an  ap- 
parent absolute  necessity  of  taking  the  life  of  the  deceased 
in  order  to  prevent  him  from  taking  the  life  of  the  defendant 
or  doing  him  some  great  bodily  injury,  would  be  entitled  to 
great  weight  in  determining  whether  there  was  reasonable 
gi'ound  to  apprehend  such  a  design  and  imminent  danger  of 
its  being  accomplished.  In  determining  whether  the  cir- 
cumstances were  sufficient  to  excite  the  fears  of  a  reason- 
able person,  and  whether  the  defendant  acted  under  the 
influence  of  those  fears  alone,  the  apparent  necessity  of  tak- 
ing life,  or  the  absence  of  such  apparent  necessity  in  order  to 
save  his  own  or  to  prevent  his  receiving  great  bodily  injury, 
should  have  been  carefully  considered  by  the  jury.  But  it 
was  not  necessary  for  the  jury  to  find  that  the  killing  of  the 
deceased  was  absolutely  necessary  to  prevent  him  from  kill- 
ing the  defendant  or  doing  him  some  great  bodily  injury,  in 
order  to  acquit  the  defendant  of  the  charge  of  murder. 

Another  instruction  to  which  our  attention  was  particularly 
directed  on  the  argument  reads  as  follows : 

"The  killing  being  proved,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  excuse  the  homicide, 
will  devolve  on  the  accused,  unless  the  proof  on  the  part  of 
the  prosecution  sufltcierUly  manifests  that  the  crime  commit- 
ted only  amounts  to  manslaughter,  or  that  the  accused  was 
justified  or  excused  in  conmiitting  the  homicide. 

In  this  case  the  defendant  introduced  no  evidence  on  his 
own  behalf,  but  seems  to  have  relied  upon  the  insufficiency  of 
that  of  the  prosecution,  to  justify  his  conviction.  The  vari- 
ance complained  of  between  the  instruction  and  §  11Q5,  Penal 
Code,  consists  of  the  substitution  in  the  charge  of  the  words 
^  sufficiently  manifests  "  for  the  words  "  tends  to  show  "  in  the 
code. 
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We  do  not  think  that  the  variance  between  the  langaage 
of  the  instmction  and  the  words  employed  in  the  section  of 
the  Penal  Cbde  of  sufficient  importance  to  call  for  a  reversal 
of  the  judgment  on  that  ground. 

But  for  the  error  first  discussed  in  Ihis  opinion,  the  judg- 
ment and  the  order  denying  the  motion  of  the  defendant  for 
a  new  trial  must  be  reversed. 

Judgment  and  order  reversed. 

Thornton,  J.,  Mtbioe,  J.,  and  McEjei^  J.,  oonoorzed. 

Koss,  J.,  concurring: 

I  concur  in  the  judgment. 

MoKiNSTBY,  J.,  concurring: 

I  concur  in  the  judgment  By  §  1127  of  Ae  Penal  Oode, 
it  is  provided :  "  In  charging  the  jury,  the  Court  must  state  to 
them  all  matters  of  law  necessary  for  their  information. 
Either  party  may  present  to  the  Court  any  written  charge 
and  request  that  it  be  given.  If  the  Court  thinks  it  correct 
and  pertinent,  it  must  be  given;  if  not,  it  must  be  refused. 
Upon  #ach  charge  presented  and  given  or  refused,  the  Court 
must  indorse  and  sign  its  decision.  If  part  be  given  and  part 
refused,  the  Court  must  distinguish,  showing  by  the  indorse- 
ment what  part  of  the  charge  was  given  and  what  part  re- 
fused." 

And  by  §  1207  of  the  same  code:  "When  judgment  upon  a 
conviction  is  rendered,  the  derk  must  enter  the  same  in  the 
minutes,  stating  briefly  the  offense  for  which  the  conviction 
was  had,  and  the  fact  of  a  prior  conviction  (if  one),  and  must, 
within  five  days,  annex  together  and  file  the  following  papers, 
which  will  constitute  a  record  of  the  action :  1.  The  indictment 
and  a  copy  of  the  minutes  of  the  plea  or  demurrer ;  2.  A  copy 
of  the  minutes  of  the  trial ;  8.  The  charges  given  or  refused, 
and  the  indorsements  thereon;  and  4.  A  copy  of  the  judg- 
ment'* 

The  section  last  cited  requires  that  the  ohargSB  ^  given  or 


Digitized  by  VjOOQIC 


Mbj,  188L]  Fsopu  v.  Flahavk.  253 

ref used,"  which  are  inserted  on  the  '^  reoord^"  or  roll,  shall  be 
identified  and  authenticated  by  the  ^'indorsements''  of  the 
Oourt 

By  §  488  of  the  former  Criminal  Practice  Act^  it  was  pro- 
vided that  ^^when  any  written  charge  has  been  presented 
and  given,  or  refused,  the  question  or  questions  presented  in 
such  charge  need  not  be  excepted  to,  nor  embodied  in  a  bill  of 
exceptions,  but  the  written  charge  itself,  with  the  indorsement 
showing  the  action  of  the  Court,  shall  form  part  of  the 
record,"  etc 

Section  462  of  the  same  act,  which  prescribed  the  constit- 
uent parts  of  the  record  of  the  action,  required  that  it  should 
contain,  amongst  other  things,  ''the  written  charges  asked 
of  the  Oourt  if  there  be  any."  In  People  v.  Haai,  44  Cal. 
598,  it  was  said :  "  It  is  evident  that  both  of  these  provisions 
refer  to  the  written  charges  or  instructions  which  either  party 
may  present  and  request  to  be  given,  and  not  the  charge 
which  the  Oourt  may  give  upon  its  own  motion."  "The 
eharge  given  by  the  Court  of  its  own  motion  forms  no  part 
of  the  judgment  roll." 

The  derk  of  the  Superior  Court  is  not  authorized  to  insert 
in  the  "record"  any  paper  purporting  to  set  forth  instruc- 
tions, whether  headed  "Instructions  for  the  Prosecution" — or 
^'for  Defendant"  —  or  not,  unless  such  instructions  are  shown 
by  the  Courtis  indorsements  to  have  been  given  or  refused,  in 
whole  or  in  part  In  no  other  way  can  that  officer  be  made 
acquainted  with  the  action  of  the  Oourt  with  respect  to  the 
instructions  as  presented  by  oounseL  Indeed,  in  die  case  be- 
fore us,  there  is  nothing  to  show  that  any  of  the  alleged  in- 
structions were  presented  during  the  trial.  The  clerk's 
certificate  is  that  the  transcript  contains  "full,  true,  and  cor- 
rect copies  of  *  *  *  instructions  and  indorsements  thereon 
as  the  same  appears  of  record  and  on  file  in  my  office,"  etc. 
'No  indorsements  appear  in  the  transcript  of  the  record,  and 
there  is  no  presumption  that  the  charges  found  in  such  tran- 
script were  either  given  or  refused.  It  is  sufficiently  mani- 
fest that  we  can  not  look  to  the  '^ record  of  the  action"  to 
ascertain  idiether  the  Oourt  below  erred  in  charging  the  jury. 

It  appears  from  the  bill  of  exceptions  that  the  Court  gave 
4he  jury  the  following  instmetion:  '^To  justify  a  person  in 
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killing  another  in  self-defense  it  must  appear  ^at  the  danger 
was  so  nrgent  and  pressing  that  in  order  to  save  his  own  life, 
or  to  prevent  his  receiving  great  bodily  harm,  the  killing  of 
the  deceased  was  absolutely  necessary,  and  it  must  appear 
also  that  the  person  killed  was  the  assailant,  and  that  the 
slayer  had  really  and  in  good  faith  endeavored  to  decline  any 
further  struggle  before  the  mortal  blow  was  given." 

The  jury  were  thus  told  that  a  homicide  can  never  be  jus- 
tified unless  the  person  killed  was  the  original  assailant. 

This  charge  is  so  clearly  erroneous  that  comment  upon  it  is 
unnecessary. 


[No.  7,160. —  Department  Two.] 

GEORGE  W.  BOOTH  v.  WILLIAM  GAXT  «t  ai. 

COMTSTANCB       IN      FlUUD     OF     CbBDITOBS  —  FiNDXMOS  —  SUFTICIBNCT     OF     BTI- 

DBNCB. —  In  an  action  of  ejectment  by  a  pnrcbaser  of  land  at  an  execu- 
tion sale,  in  which  the  defendant  relied  npon  a  conveyance  from  the  €Z> 
ecutlon  debtor  made  prior  to  the  lult,  the  Court  below  found  that  tho 
conveyance  was  In  fraud  of  creditors. 
Held,  that  the  finding  was  so  far  supported  by  the  evidence  as  to  preclnd* 
this  Court  from  disturbing  the  Judgment^- 
HoMBSTEAD  —  SuFFiciBNCT  OF  Dbclabatxon. —  A  declaration  of  homestead 
by  a  married  woman  (made  May  10th,  1876)  failed  to  state  that  her  hus- 
band had  not  made  such  declaration,  and  that  sha  therefore  made  th# 
declaration  for  their  joint  benefit,  hdd  invalid. 

Appeal  from  an  order  denying  new  trial  in  the  Sixth  Dis- 
trict Court  of  Sacramento  County*    Dbi^son,  J. 

The  defendant,  William  Gait,  'was  indebted  to  the  plaintiff 
for  money  loaned  him  on  the  1st  of  May,  1875.  On  the  19th 
of  May  of  the  same  year  the  defendant,  Margaret  Gait,  who 
was  the  wife  of  the  defendant  William,  filed  her  declaration 
of  homestead  on  the  land  in  controversy,  which  was  defective 
in  the  point  stated  in  the  syllabus.  On  the  4th  of  January, 
1878,  William  Gait,  for  the  stated  consideration  of  love  and 
affection  and  of  one  dollar,  conveyed  the  premises  to  his  wife 
Margaret  On  the  27th  of  March,  1878,  the  plaintiff  brought 
suit  against  the  defendant,  William  Gait,  and  recovered  judg- 
ment, and  afterwards  purchased  the  land  under  an  ezeentioii 
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sale  and  received  his  deed,  and  brought  suit  to  recover  the 
same  against  William  and  Margaret  Oalt  and  their  tenant. 
TJie  latter  in  her  answer  set  up  the  homestead  and  the  con- 
veyance to  her  from  her  husband.  Upon  the  trial  the  defend- 
ant, Margaret  Gait,  testified  in  effect,  that  her  husband  agreed 
with  her  that  if  she  would  advance  money  out  of  her  separate 
earnings  to  pay  the  taxes,  insurance,  and  repairs  on  said  prop- 
erty, and  also  to  pay  interest  on  a  debt  due  on  the  homestead, 
he  would  deed  her  an  interest  equal  to  the  money  that  she 
might  advance;  that  she  advanced  in  all  about  one  thousand 
five  hundred  dollars,  and  that  the  deed  was  made  pursuant  to 
that  agreement,  and  that  she  did  not  know  of  the  debt  to  the 
plaintiff  until  afterwards. 

Her  husband  testified  to  the  same  effect;  but  a  witness  tes- 
tified that  Mrs.  Gait  and  himself  frequently  talked  about  the 
debt  due  to  the  plaintiff  prior  to  the  conveyance. 

C.  W.  Waring  and  A.  C.  Hinhson,  for  AppeUant 

Ed.  M.  Martin,  for  Respondent. 

The  CouBTt 

Appellant  relies  upon  the  insufficjency  of  the  evidence  to 
justify  the  decision  and  judgment.  The  only  question  which 
the  Court  had  to  determine  was  whether  a  conveyance  from 
William  Gait  to  his  wife,  Margaret  Gait,  was  in  fraud  of,  and 
void  as  to,  a  creditor  of  said  William  upon  a  pre-existing  debt. 
We  have  examined  the  evidence  as  to  the  hona  fides  of  the  hus- 
band and  wife  in  the  conveyance,  by  the  former  to  the  latter, 
of  the  premises  in  controversy,  and  we  are  not  satisfied  tliat 
the  findings  of  the  Court  are  not  so  far  supported  by  it,  as  to 
preclude  this  Court  from  disturbing  the  judgment  The 
declaration  of  homestead  was  clearly  invalid. 

Judgment  and  order  affirmed. 
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[No.  7.488.^  Det^rtmtBt  Two.] 

EDWAED  CHRISTY  v.  J.  C.  FISHER. 

PATBNT     iBSUSn     to     BXKCUTOBB  —  JjaOAIs     TITL*  —  GONTSTAKCa TEKJLm     m 

Common  ^  Bjbctubnt. —  In  ejectment  plaintiff  deraigned  title  under  a 
patent  from  the  United  States  to  H.  V.  ft  P.  as  executors  of  F.  and 
under  a  deed  of  two  of  the  patentees  as  executors. 
•  ITefd^  that  the  patent  was  valid  and  vested  the  legal  title  In  the  patentees ; 
that  the  conveyance  of  two  of  the  patentees  as  executors  of  F.  transferred  to 
their  grantees  the  legal  title  to  an  undlyldecl  two  thirds  of  the  land  in- 
cluded in  the  deed;  that  it  was  immaterial  whether  they  In  their  deed 
described  themselves  as  executors  or  conveyed  in  their  Individual  capacity, 
and  that  it  was  therefore  unnecessary  to  consider  the  validity  of  an  order 
of  the  Probate  Court  for  the  sale  of  the  land* 
Tax  TiTLn. —  One  who  is  under  a  moral  or  legal  obligation  to  pay  the  taxes. 
Is  not  in  a  position  to  become  a  purchaser  at  a  sale  for  such  taxes ;  and  If 
such  person  permits  the  property  to  be  sold  and  buys  it  in,  either  in  per> 
son  or  indirectly  through  the  agency  of  another,  he  does  not  thereby  ac- 
quire any  right  or  title  to  the  property,  but  his  purchase  la  deemed  a 
mode  of  paying  the  taxes. 

Appeal  from  a  judgment  for  the  plaintiff  and  an  order  re- 
fusing a  new  trial  in  the  Sixth  District  Court,  County  of  Sacra- 
mento.    Dbnson,  J. 

Martin  &  Jones  and  Catlin  &  Hamburger^  for  Appellant 

L.  8.  Taylor,  for  Respondent 

MossisoN,  C.  J.: 

The  plaintiff  brought  an  action  of  ejectment,  to  recover  lihe 
possession  of  certain  real  estate  in  the  town  of  Folsom,  described 
in  the  complaint  as  lots  one  to  sixteen,  in  block  seventv-three ; 
lots  one  to  sixteen,  in  block  ninety-seven,  and  fractional  lots 
fifteen  and  sixteen,  in  block  seventy-two,  and  obtained  a  judg- 
ment therefor. 

On  the  trial  of  the  case,  a  patent  for  the  land  from  the 
United  States  to  Halleck,  Peachy,  and  Van  Winkle,  issued  on 
the  27th  day  of  June,  1864,  was  put  in  evidence  by  the 
plaintiff.  On  the  29th  day  of  July,  1857,  Halleck  and  Van 
Winkle  conveyed  block  ninety-seven  to  one  Gilbert  M.  Cole, 
and  on  the  same  day  they  conveyed  the  other  property  de- 
scribed in  the  complaint  to  one  E.  D.  Hoskins,  and  the  said 
Hofikins  on  the  1st  day  of  June,  1861,  sold  and  ocmveyed  the 
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property  purchased  by  him  from  Halleck  and  Van  Winkle  to 
said  Cola  On  the  29th  day  of  November,  1875,  Cole  and 
wife  conveyed  to  Heniy  Donnelly,  and  on  the  2l8t  day  of 
May,  1877,  Donnelly^sold  and  conveyed  the  property  to  the 
plaintiff  Christy.  Here  we  have  a  complete  deraignment  of 
title  from  two  of  the  patentees  of  the  United  States  Qovem- 
ment  down  to  the  plaintiff. 

The  introduction  of  the  patent  in  evidence  was  objected  to 
as  immaterial  and  irrelevant,  for  the  alleged  reasons  that  the 
parties  to  whom  the  patent  was  issued  were  not  shown  to  be 
the  heirs  or  executors  of  Joseph  L.  Folsom,  deceased. 

It  does  not  positively  appear  in  the  transcript,  that  the 
patent  was  to  them  as  execviars,  but  they  described  them- 
selves in  their  deeds  to  Cole  and  Hoskins  as  executors,  and 
that  circumstance  coupled  with  the  additional  fact  found  in 
the  objection  referred  to,  to  wit :  thai  it  was  not  shown  that  they 
were  executors,  may  justify  the  conclusion  that  the  patent 
was  to  them  as  executors.  For  the  purpose  of  this  opinion 
we  will  therefore  assume  that  the  lands  in  controversy  were 
patented  to  Halleck,  Peachy,  and  Van  Winkle  as  executors  of 
the  estate  of  Joseph  L.  Folsom,  deceased.  But  would  that  fact 
in  any  manner  affect  plaintiff's  title  t 

In  the  case  of  Bonds  v.  Hickman,  29  CaL  465,  the  Court 
say : ''  We  can  not  hold  it  (the  patent)  to  be  void  because  it  was 
issued  to  the  administrator  of  the  deceased  assignee  of  the 
warrant,  for  it  is  not  forbidden  by  law  to  be  so  issued  in  such 
cases.  It  is  not  shown,  upon  the  face  of  the  patent,  that  it 
was  issued  for  land  to  which  the  deceased  had  the  right  of 
pre-emption;  and  if  such  was  in  tinith  the  case,  though  not 
recited  in  the  patent,  it  is  not  liable  to  be  attacked  collaterally 
on  that  ground.''  And  in  the  Hame  case  when  brought  up  on 
another  appeal  the  Court  held  that  a  patent  to  land  issued  by 
the  United  States  to  "James  Smith,  a3ministrator  of  Robert 
Smith,  deceased,"  vests  the  legal  title  to  the  land  in  James 
Smith,  and  his  conveyance  of  the  same  transferred  the  legal 
title  to  his  grantee,  though  it  did  not  state  that  it  was  made 
as  administrator.     {Bonds  v.  Hichman,  82  Cal.  203.) 

The  legal  title  being  in  Halleck,  Peachy,  and  Van  Winkle, 
they  had  a  right  to  convey  the  land,  and  it  is  immaterial 
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Tvhether  they  in  their  deeds  described  themselves  as  executors 
or  conveyed  in  their  individual  capacity.  The  deeds  vested 
in  their  grantees  an  undivided  interest  of  two  thirds,  a  suffi- 
cient interest  to  entitle  ihem  to  recover  the  entire  property 
from  a  mere  trespasser  or  intruder.  In  the  case  of  Treat  v. 
Beilly,  35  Cal.  133,  the  Court  say:  "  It  has  been  so  often  held 
that  one  tenant  in  common  can  recover  the  entire  premises  as 
against  a  mere  trespasser  without  joining  his  co-tenants  as 
plaintiffs,  we  are  surprised  that  counsel  should  make  the  last 
point  presented  in  their  brief."  The  only  defense  interposed 
by  the  appellant  to  plaintiff's  right  of  recovery  was  a  pretended 
tax  title,  and  that  branch  of  the  case  we  will  now  consider. 

It  appears  from  the  record,  that  a  judgment  for  the  taxes 
assessed  upon  the  property  in  controversy  for  the  year  1868, 
was  recovered  in  the  District  Court  of  Sacramento  County, 
and  in  pursuance  of  the  execution  issued  on  such  judgment, 
the  property  was  sold,  and  a  deed  thereof  was  executed  by 
the  Sheriff  of  SaCTamento  County,  on  the  23d  day  of  March, 
1870,  to  one  Henry  Starr.  It  is  claimed,  however,  on  the  part 
of  the  respondent,  that  Starr  purchased  the  property  at  the 
tax  sale,  not  on  his  own  account,  but  for  one  Charles  Zeinwalt, 
and  this  fact  satisfactorily  appears  in  the  transcript  It  is  fur- 
ther claimed  that  Zeinwalt  lived  upon,  and  claimed  title  to,  a 
portion  of  the  premises,  and  therefore  it  was  his  duty  to  pay 
the  taxes.  It  is  well  settled  that  one  who  is  under  a  moral 
or  legal  obligation  to  pay  the  taxes  is  not  in  a  position  to  be- 
come a  nurchaser  at  a  sale  made  for  such  taxes.  If  such  per- 
son permits  the  property  to  be  sold  for  taxes,  and  buys  it  in, 
either  in  person  or  indirectly  through  the  agency  of  another, 
he  does  not  thereby  acquire  any  right  or  title  to  the  property, 
but  his  purchase  is  deemed  one  mode  of  paying  tiie  taxes. 
This  question  was  considered  by  the  Court  in  the  case  of  Moss  v. 
Shear,  25  Cal.  45,  where  the  Court  say:  ''If  the  defendant 
was  under  any  legal  or  moral  obligation  to  pay  the  taxes,  he 
could  not,  by  neglecting  to  pay  the  same,  and  allowing  the 
land  to  be  sold  in  consequence  of  such  neglect,  add  to  or 
strengthen  his  title  by  purchasing  at  the  sale  himself,  or  by 
subsequently  buying  from  a  stranger  who  purchased  at  the 
sale.     Otherwise,  he  would  be  allowed  to  gain  an  advantage 
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from  his  own  fraud  or  negligence  in  failing  to  pay  the  taxes. 
This  the  law  does  not  permit^  either  directly  or  indirectly." 
(See  also  Kelsey  ▼.  AhhoH,  18  CaL  609.) 

In  the  more  recent  case  of  Beily  y.  Lancaster,  39  OaL  857, 
Crockett^  J.,  delivering  the  opinion  of  the  Conrt^  observes: 
''We  have  repeatedly  held,  that  possession  with  a  daim  of 
ownership,  is  a  subject  of  taxation,  and  imposes  on  the  occu- 
pant the  duty  of  paying  the  tax  levied  on  the  property." 

It  appears,  from  his  own  evidence,  that  Zeinwalt,  for  whom 
Starr  purchased  the  property  at  the  tax  sale,  was  in  posses- 
sion of  the  properly  under  claim  of  title  during  the  fiscal 
year  for  which  the  tax  was  levied.  He  says:  "  I  knew  blocks 
72,  73,  and  97  in  Folsom.  I  was  in  possession  of  the  prop- 
erty for  a  number  of  years,  having  a  squatter  title  to  half  of 
it.  *  *  ♦  I  went  out  of  possession  about  October,  1868." 
It  is  very  dear,  therefore,  from  the  evidence  of  Zeinwalt  him- 
self, that  it  was  his  duty  to  pay  the  taxes  upon  the  property, 
and  he,  therefore,  acquired  no  title  by  virtue  of  his  purchase 
at  the  tax  sale. 

We  have  not  considered  the  proceedings  in  the  Probate 
Court,  or  the  fact  of  prior  possession  by  plaintiff  and  his 
grantors;  his  paper  title  which  is  hereinabove  set  forth,  be- 
ing perfect  and  amply  sufficient  to  sustain  the  judgment.  There 
is  no  material  error  apparent  in  the  transcript,  and  the  judg- 
ment of  the  Court  below  should  therefore  be  afSrmed. 

Judgment  and  order  affirmed. 

Shabpstein,  J.,  and  Mtsiok,  J.,  concurred. 

Thornton,  J. : 

I  concur  in  the  judgment  The  plaintiff  had  a  right  to 
recover  on  the  prior  possession  of  one  Cole,  from  whom  he 
had  received  a  deed  conveying  the  land,  or  to  whose  possession 
he  succeeded. 
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[No.  7,621. —  Dcpftrtment  Two.] 

J.  B.  RAMSEY  V.  J.  D.  FLOURNOT  bt.  au 

BWiJCP     LAKD  —  CONSINT    OF    BlOHT    10     P0BCHA8I ANSWBB  —  PLB4DIHO.— 

In  an  action  to  determine  conflicting  dalme  to  purchase  State  land  upon 
n  contest  referred  to  the  Court  by  the  Snryeyor-General,  It  Is  necessary 
for  the  defendant  to  show  in  his  answer  that  he  is  entitled  to  purchase 
the  land  claimed  by  the  plaintiff  in  order  to  give  him  a  standing  in  Court ; 
the  mere  denial  of  the  plaintiit*s  right  without  the  allegation  of  facts 
showing  a  right  In  the  defendant  will  not  raise  any  contest  between  the 
defendant  and  plaintiff. 

Id.— Id. —  Id. —  Id. —  In  such  an  action  where  the  defendant  claims  to  be  a 
preferred  purchaser  of  swamp  land  under  the  Act  of  April  4th,  1870,  on 
the  ground  of  settlement  prior  to  the  surrey,  he  mnst  allege  in  bis 
answer  that  the  land  was  "  occupied  for  the  purposes  of  tillage  or  graz- 
ing,** and  (if  the  plat  has  been  filed)  that  within  ninety  days  after  the 
filing,  he  filed  an  application  to  have  his  possessory  claim  surveyed. 

Id. —  Dbmurbbb  —  Pbactice. —  After  a  demurrer  is  sustained  to  an  answer, 
the  defendant  is  practically  out  of  the  case,  and  his  objections  to  the  sub- 
sequent proceedings  can  not  be  considered. 

Appeal  from  a  judgment  in  the  Twenty-first  District  Court, 
Modoc  Coimty.    Clouoh,  J. 

The  plainti£F  and  certain  defendants  demurred  to  the 
answer  of  the  defendant  Dorris.  The  demurrer  was  sustained, 
and  the  defendant  Dorris  appealed  from  the  judgment  entered 
thereon. 

E.  M.  Barnes,  for  Appellant 

The  demurrers  being  taken  to  the  whole  answer,  and  the 
answer  containing  two  counts,  one  of  which  states  facts  suffi- 
cient to  constitute  a  defense,  the  demurrers  should  have  been 
overruled.  (Whiting  v.  Heslep  et  ah,  4  Cal.  330;  Weaver  v. 
Conger,  10  id.  238 ;  Griffiths  v.  Henderson,  49  id.  670.) 

/.  D.  Ooodwin,  for  plaintiff  Respondent 

E.  F.  Spencer,  for  respondents  Floumoy,  Bayley,  and  Gary, 

Shaiipstein,  J.: 

This  is  a  case  of  conflicting  claims  to  a  certain  tract  of 
swamp  and  overflowed  land,  referred  by  the  Surveyor-Gen- 
eral of  this  State  to  one  of  the  late  District  Courts  for  a  final 
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determination.  Appellant,  Dorris,  one  of  the  defendants,  filed 
an  answer,  which  was  demurred  to,  on  the  ground  ''  that  it 
appears  upon  the  face  of  said  defendant's  answer  that  he  id 
not  entitled  to  purch.tse  any  portion  of  the  land  claimed  by 
the  plaintiff  herein/'  The  demurrer  was  sustained  and  judg- 
ment by  default  entered  against  appellant,  from  which  he  has 
appealed. 

The  demurrer  was,  doubtless,  to  the  whole  answer,  and  if 
there  be  more  than  one  count  in  it,  and  all  are  not  bad,  the  de- 
murrer should  have  been  overruled.  As  we  understand  the 
law,  it  was  necessary  for  the  defendant  to  show  in  his  answer 
that  he  was  entitled  to  purchase  the  land  claimed  by  the 
plaintiff,  in  order  to  give  him  a  standing  in  court  The  mer  > 
denial  of  the  plaintiff's  right  to  the  land  would  not,  without 
ihe  allegation  of  facts  showing  a  right  in  himself,  raise  any 
roiitest  between  the  defendant  and  plaintiff.  Therefore,  we 
thi>  It  that  the  appellant's  counsel  is  mistaken  in  the  view  which 
he  takes  of  the  denials  in  the  answer.  Aa  we  interpret  tho 
law,  those  denials  alone  would  constitute  no  defenfe  in  this 
particular  action.  An  answer  containing  nothing  men.  might 
properly  be  disregarded  or  stricken  out  It  would  not  be 
sufficient  to  entitle  the  defendant  interposing  it,  to  a  hearing 
in  the  case.  If  not,  it  would  seem  to  follow  that  the  de- 
fendant's denials  can  not  be  treated  as  constituting  an  inde- 
pendent count  in  this  answer,  and  that  the  demurrer  was  prop* 
erly  sustained,  unless  the  answer  shows  that  the  appellant  had  a 
right  to  purchase  the  land  or  some  portion  of  it 

The  appellant's  right  to  contest  that  of  respondent  to  pur- 
chase the  land  in  controversy  depends  upon  his  (appellant's) 
right  to  be  deemed  a  preferred  purchaser  under  the  act  of 
April  4th,  1870.  (Stats.  1869-70,  878.)  That  statute  recog- 
nizes "  all  settlers  upon  the  swamp  and  overflowed  lands  be- 
longing to  the  State,  whose  settlement  is  evidenced  by  actual 
inclosure,  or  by  ditches,  plow  furrows,  or  monuments  show- 
ing clearly  the  metes  and  bounds  of  their  possessory  claim, 
and  the  same  are  occupied  for  purposes  of  tillage  or  grazing," 
as  possessing  an  equitable  claim,  and  entitling  them  to  be 
deemed  preferred  purchasers  for  the  period  of  ninety  days 
after  the  filing  of  plats  in  the  United  States  Land  Office  of 
the  district  in  which  such  land  is  situated^  showing  the  line 
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of  segregation  established  by  authority  of  the  United  States. 
It  is  alleged  in  the  answer  of  appellant  that  this  land  was 
surveyed  and  segregrated  by  authority  of  the  United  States 
in  the  year  1876.  It  is  not  alleged  that  the  land  was  ^^  occupied 
for  the  purpose  of  tillage  or  grazing/'  or  that  the  appellant 
within  ninety  days  after  the  filing  of  said  plat  showing  said 
line  of  segregation  filed  an  application  to  have  his  possessory 
cla?:n  surveyed. 

From  which  we  think  it  follows:  (1)  That  the  answer  does 
show  that  the  appellant  could  be  deemed  a  preferred  pur* 
chaser;  (2)  that  it  does  not  show  that  his  right  to  be  deemed 
such,  if  it  ever  existed,  was  not  waived  by  his  neglect  to  apply 
for  a  survey  of  his  claim  within  ninety  days  after  the  filing 
of  the  platy  showing  the  line  of  segregation,  in  the  United 
States  Land  Office. 

If  the  demurrer  was  properly  sustained  the  appellant  was 
thereafter  practically  out  of  the  case ;  and  his  objection  to  sub- 
sequent proceedings  can  not  be  considered,  because  he  was  not 
and  could  not  be  in  any  way  affected  by  them.  His  right  to 
be  heard  depended  upon  the  question  of  his  right  to  purchase, 
and  when  it  was  determined  tiiat  he  had  no  right  to  purchase^ 
his  right  to  be  heard  in  the  case  terminated* 

Judgment  affirmed. 

Mtbiok^  J.,  ICoBBiBOK,  C.  J.,  and  THOBirroH,  J.,  concurred. 


CNo.  10,544.—  In  Bank.] 

PEOPLE  V.  HARVEY    MORTIER 

ImcATBKiAL  Bbbob  —  CftXMiMAL  LAW. —  ▲  judsmcnt  In  a  criminal  eate  will 
not  be  reverted  for  the  failure  of  the  Court  to  inform  tlie  defendant  that 
If  he  intended  to  challenge  an  indlTldual  Juror  he  must  do  eo  before  the 
Juror  ii  sworn.  If  it  appears  that  the  defendant  was  not  prejudiced  by 
the  omission. 

JVMon  —  CaiMiMAL  Pbacticb. —  A  Judgment  will  not  be  reyersed  on  the 
ground  that  a  Juror  was  not  on  the  assessment  roll.  In  a  case  where  the 
competency  of  the  Juror  was  not  objected  to  when  the  Juror  was  called. 

DariKiTioN  —  PniTAL  Codb.—  The  words  Penal  Ood#  mean  the  Penal  Code  ctf 
this  Bute. 


Digitized  by  VjOOQIC 


May,  1881.]  Psoplb  «.  Mobtibb.  268 

IirtTBUCTioii  —  WBxnifo. —  In  clTlng  an  InatnietloB  1b  a  crimliua  olm^  tli» 
Court  read  certain  aeetlona  of  tlM  Penal  Code,  and  designated  them  by 
their  nombera  only.  Held,  to  bo  eompllanca  with  the  law  raqnlrlng  1» 
•tmctlona  to  be  In  writing. 

Id.— Io.~  BKABPSTKir,  J.,  McKUp  J^  and  McKoinBT,  J.»  were  of  opinion 
to  the  contrary. 

Appeal  from  a  judgment  of  conviction  and  an  order  de- 
nying a  new  trial  in  the  Superior  Court  of  Mendocino  County. 
McGabvet,  J. 

T.  L,  Carothers  and  0.  0.  Hamilian,  for  Appellant 

A.  L,  Hart,  Attorney-General,  for  Bespondent 

MORBIBON^  C,  J.: 

The  defendant  was  indicted,  tried,  and  convicted  in  the 
Superior  Court  of  Mendocino  County  of  the  crime  of  mur- 
der in  the  first  degree,  and  having  moved  for  a  new  trial, 
which  was  denied  in  the  Court  below,  he  prosecutes  this  ap- 
peal The  grounds  upon  which  the  motion  for  a  new  trial 
was  based  were  the  following: 

"The  Court  misdirected  the  jury  in  matters  of  law,  and 
erred  in  the  decisions  of  questions  of  law  arising  during  the 
progress  of  the  trial; 

"  2,  The  verdict  is  contrary  to  the  evidence; 

"  8.  That  before  a  juror  was  called  the  defendant  was  not 
informed  by  the  Court  or  under  its  direction  that  if  he  in- 
tended to  challenge  an  individual  juror  he  must  do  so  when 
the  juror  appeared  and  before  he  was  sworn ;  and 

"4.  That  two  of  the  jurors  who  were  impaneled  and  ac- 
cepted as  jurors  in  said  case,  and  who  constituted  two  of  the 
members  of  the  jury,  were  not  assessed  on  the  last  assess- 
ment roll  of  Mendocino  County,  or  the  property  belonging 
to  them." 

The  second  ground  relied  upon  by  the  defendant,  that  the 
verdict  was  contrary  to  the  evidence,  will  be  first  considered 
by  the  Court;  and  here  it  may  be  remarked,  that  there  was 
no  material  or  substantial  conflict  in  the  evidence. 

There  were  but  three  persons  present  when  the  homicide 
was  committed,  the  deceased,  the  defendant,  and  the  prosecut- 
ing witness,  one  Nels  Offer.    The  account  given  of  the  trans- 

t^mgU  T.  Browm,  6S  CaL  S64,  867 ;  PeopU  t.  Uwl9»  64  CaL  404. 
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action  by  lihis  witness  is  plain,  straightforward;  and  perfectly 
consistent  in  all  its  details.  The  witness  and  the  deceased 
were  in  the  woods,  chopping  the  timber  and  cleaning  off  a 
tract  of  land,  when  the  defendant  came  up,  with  his  gun  in 
his  hand,  and  engaged  in  an  angry  discussion  with  Sichard 
Macpherson,  the  deceased,  about  a  "  wedge  ax,"  which  the  de- 
fendant charged  the  deceased  with  having  stolen.  The  ac- 
count of  the  affair  is  given  by  the  witness  in  the  following 
simple  language:  "Harvey  Mortier  was  speaking  angry  to 
Bichard  Macpherson  about  a  wedge  ax  that  Harvey  Mortier 
accused  him  with  stealing,  accused  him  for  taking  a  wedge 
ax,  and  Sichard  Macpherson  says  to  him,  he  didn't  do  it. 
He  says  he  would  go  to  Hi  Stalder  and  find  out  who  took  the 
ax.  The  ax  belonged  to  a  man  named  Hi  Stalder.  Weill 
says  Harvey  Mortier  to  him,  why  don't  you  come  down  now 
and  find  out  who  took  the  ax?  Now,  says  Richard  Mac- 
pherson, I  won't  go  till  this  evening.  He  says,  you  had 
better  come  now.  He  says  no,  he  won't  '  I  will  find 
somebody  down  in  the  woods  that  will  put  a  good  head 
on  you;  give  you  a  good  licking.'  This  last  was  said  by 
Mortier  to  Macpherson.  Macpherson  didn't  go  down  to 
Hi  Stalder's  to  find  out  who  took  the  ax.  He  remained 
with  me  chopping,  and  I  was  chopping  at  the  time  and 
Eichard  Macpherson  was  working  with  me.  He  started 
to  work  and  Harvey  Mortier  (  the  defendant)  went  away, 
passing  where  we  were.  He  went  on  a  little,  small  trail. 
Before  he  left  he  asked  me  if  I  see  any  deers?  I  said, 
yes,  sir.  I  says,  I  seen  some  deers  over  there  in  that  direc- 
tion; so  he  passes  along  that  little  trail  going  that  way, 
towards  that  way,  and  I  was  chopping  wood.  Didn't  pay  no 
attention  to  it  In  a  few  minutes  the  gun  was  fired  and  I 
looked  and  seen  Macpherson  and  Mortier.  I  saw  Harvey 
Mortier  shooting.  I  seen  the  smoke  and  the  gun  in  front  of 
him,  and  he  taking  the  gun  down  from  him.  He  was  stand- 
ing in  bushes  that  were  chopped  down,  about  two  feet  high. 
(The  witness  here  showed  the  position  of  Mortier  when  the 
shot  was  fired,  which  was  a  stooping  one.)  I  saw  the  smoke 
in  front  of  his  face,  and  he  was  trying  to  hide  himself.  Mor- 
tier was  thirty-four  yards  from  Macpherson  at  the  time  th# 
shot  was  fired.     I  measured  it  the  next  day  with  a  six-foot 


Digitized  by  VjOOQIC 


May,  ^881.]  Pboipis  v.  Mobtixr.  265 

pole.  The  smoke  wa^  right  at  the  end  of  the  gun.  I  saw 
Mortier's  face  distinctly  and  recognized  him.  I  bad  known 
him  five  or  six  years.  After  the  shot,  Macpherson  and  I  ran 
away.  He  ran  two  hundred  and  thirly-five  steps  after  he 
was  shot  We  ran  as  soon  as  the  shot  was  fired.  «  «  « 
The  last  I  saw  of  him  he  was  leaning  against  a  fence.  He 
fell  down.  I  then  went  after  help  to  bring  him  home.  At 
the  time  the  shot  was  fired  Macpherson  was  standing  in  front 
of  Mortier  and  I  was  standing  on  one  side.  Macpherson  was 
chopping  a  tree  about  six  inches  through.  ^Macpherson  lived 
about  half  an  hour  after  the  shot  was  fired.'^  Another  wit- 
ness in  the  case,  one  J.  C.  Biuiner,  testified:  ^^I  examined 
Macpherson's  body,  and  afterwards  saw  the  doctor  examine 
it.  When  I  first  saw  him  he  was  lying  there  covered  with 
blood  and  mud.  I  opened  his  shirt  and  he  had  a  bullet  hole, 
supposed  to  be  in  his  breast,  about  the  third  rib.  It  was  a 
round  hole,  about  the  size  of  a  ten-cent  piece.  I  saw  another 
wound,  in  his  back,  under  the  left  shoulder-blade.  It  was 
about  the  same  size  as  the  wound  in  his  breast  It  was 
round.  The  wound  in  front  was  smooth,  but  in  the  back  it 
was  a  little  jagged  —  torn  like.  I  afterwards  saw  the  physi- 
cian examine  the  body  and  probe  the  wounds.  The  wound 
went  in  at  the  third  rib  in  front,  broke  the  third  rib,  about 
where  it  joins  the  breast-bone,  went  through  the  lung,  and 
came  out  just  below  the  shoulder-blade.  It  was  a  straight 
wound  through  the  body.*'  Another  witness  testified  to  the 
fact  that  Mortier  was  looking  for  Macpherson  a  short  time 
before  the  shooting;  and  a  witness  also  testified  that:  "De- 
fendant stated  to  me  in  answer  to  my  questions  that  he  was 
standing  kind  of  sideways  when  he  shot  the  deceased.  I 
then  asked  him  whether  he  killed  him  or  not,  and  he  said  he 
was  not  sure."  This  is  the  substance  of  the  evidence  in  the 
case,  and  there  is,  as  before  remarked,  no  substantial  conflict. 

It  is  claimed  that  the  confession  of  the  defendant  was  im- 
properly admitted  in  evidence.  But  it  was  clearly  a  volun- 
tary confession,  and  there  is  nothing  in  the  circumstances 
under  which  it  was  made  that  would  have  justified  the  Court 
in  excluding  it 

It  is  very  clear  from  the  foregoing  evidence  that  the  case 
was  one  of  murder  in  the  first  degree,  and  the  jury  could  not| 
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oDnsistently  with  a  proper  sense  of  duty,  have  rendered  any 
other  verdict  than  one  of  murder  in  the  first  degree. 

2.  The  next  point  in  the  case  is^  that  the  failure  of  the 
Court  to  instruct  the  prisoner  upon  his  rights  as  to  challenging 
jurors,  was  error.  It  is  true  that  §  1066  of  the  Penal  Code  does 
provide  that  ''before  a  juror  is  called  the  defendant  must  be 
informed  by  the  Court,  or  under  its  direction,  that  if  he  in- 
tends to  challenge  an  individual  juror  he  must  do  so  when  the 
juror  appears  and  before  he  is  sworn.''  The  object  of  this 
provision  of  the  ^aw  is  to  protect  the  rights  of  the  defend- 
ant in  the  matter  of  challenging  jurors.  He  should  be  in* 
formed  of  the  fact  that  if  he  desires  to  challenge  any  partic- 
ular juror,  he  must  exercise  that  right  before  the  juror  is 
sworn;  but  it  appears  from  the  record  in  this  case  that  the 
defendant's  rights  in  this  respect  were  fully  understood  by 
him  and  his  counsel,  and  the  privil^e  of  challenging  jurors 
was  exercised  to  a  large  extent  in  the  case.  It  is  true  that 
the  Court  omitted  a  duty  imposed  by  law,  but  it  clearly  ap- 
pears that  the  defendant  was  not,  in  any  manner,  prejudiced 
by  the  error  complained  of,  and  such  being  the  case,  the 
omission  of  the  Court  in  the  matter  referred  to,  constitutes 
no  sufficient  ground  for  reversing  the  judgment.  "After 
hearing  the  appeal  the  court  must  give  judgment  without  re- 
gard to  technical  errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties."  (Penal  Code, 
§  1258.) 

8.  The  third  point  is  that  the  names  of  two  of  the  jurors 
were  not  on  the  assessment  roll  for  the  previous  year,  and 
therefore  they  were  not  competent  jurors,  under  §  198  of  the 
Code  of  Civil  Procedure. 

We  have  given  this  question  a  careful  examination  and 
have  arrived  at  the  conclusion  that  it  constitutes  no  ground 
for  reversal.  The  authorities  on  this  point  are  conflicting, 
but  it  seems  to  us  that  the  better  reason  is  with  the  cases 
which  hold  that  such  an  objection  as  the  one  now  being  con- 
sidered does  not  entitle  a  party  convicted  to  a  new  trial,  or  to 
a  judgment  of  reversal  on  appeal.  It  was  so  held  by  the 
Court  in  The  People  v.  Sanford,  48  Cal.  29.  The  point  made 
in  that  case  was  that  "  the  conviction  was  invalid,  because  not 
found  by  a  competent  jury.     The  statute  requires  the  juror 


Digitized  by  VjOOQIC 


May,  1881.]  Peopub  v.  Mortubb.  26T 

to  be  assessed  on  the  last  aBsessment  roll  of  his  township  or 
county  on  real  or  personal  property  or  both.    One  juror  was 
on  the  poll  tax  list  only/'    Wallace,  01  J.,  speaking  for  the 
Oburt  in  that  case,  said :  '^  There  is  nothing  in  the  objection  to 
the  competency  of  the  juror.    It  was  the  duty  of  the  defend- 
ant in  tile  first  place  to  have  examined  him  as  to  his  compe- 
tency in  the  respect  referred  to  at  the  time  the  jury  was  im- 
paneled.    He  does  not  seem  to  have  made  any  objection  to 
his  oompetancr^  even  afterwards,  but  took  his  trial  before  him 
with  a  knowledge  of  the  fact  that  his  name  was  on  the  poll 
tax  list  only,  and  not  on  the  real  or  personal  property  tax  list 
Having  deliberately  taken  his  chances  of  a  favorable  verdict 
he  can  not  be  heard  to  object  now  that  a  juror  of  his  own 
choosing  was  lacking  in  a  qualification  of  this  technical  char- 
acter.''   This  is  in  harmony  with  the  previous  decision  of  the 
Court  in  the  case  of  The  People  v.  Chung  Lit,  17  Oal.  820,  in 
which  it  was  held  that  "the  objection  that  one  of  the  jurors 
WES  an  alien  could  not  be  taken  for  the  first  time  upon  the 
motion  for  new  triaL     The  defendants  might  have  examined 
him  upon  the  subject  and  exercised  their  right  of  challenge 
before  he  was  sworn;  but  having  failed  to  do  this,  they  must 
suffer  the   consequences  of  their  own  neglect."    In  Bristow's 
case,  15  Grattan,  648,  the  Court  says:  ''It  is  a  principal  cause 
of  challenge  to  a  juror  that  he  was  one  of  the  Grand  Jury 
which  found  the  indictment,  but  unless  he  is  challenged  be- 
fore he  is  sworn,  the  objection  will  be  considered  as  waived, 
and  his  being  on  the  jury  will  not  vitiate  the  verdict    ♦  ♦   ♦ 
To  permit  prisoners  to  avail  themselves,  after  verdict,  of  pre- 
existing objections  to  the  competency  of  jurors,  as  a  matter 
of  right,  would  not  only  be  unreasonable,  but  most  mischiev- 
ous in  its  consequences.     The  delays  in  the  administration  of 
criminal  justice  and  the  chances  for  the  escape  of  the  guilty 
would  be  greatly  increased.       Proper  verdicts,  especially  in 
trials  for  grave  offenses,  would  be  continually  set  aside.     A 
prisoner  knowing  or  willfully  remaining  ignorant  of  the  in- 
competency of  a  juror,  would  take  the  chances  of  a  favorable 
verdict  with  him  upon  the  jury ;  and  if  the  verdict  should  be 
adverse,  would  readily  enough  make  the  affidavit  necessary  to 
avoid  its  effect''    In  the  case  of  The  State  v.  QuarreU,  2 
Bay,  152;  &  O,  1  Am.  Dec.  687,  it  was  held  that  ''if  an 
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alien  is  drawn  and  impaneled  as  a  juror,  it  is  good  cause 
of  challenge  before  trial;  but  if  permitted  to  be  sworn 
by  the  prisoner,  it  is  too  late  after  trial  and  conviction  to 
make  it  ground  for  a  new  trial."  To  the  same  effect  is  the 
case  of  The  State  v.  Fisher,  2  Nott  &  McCord,  629,  where  the 
learned  judge  delivering  the  opinion  of  the  Court  remarks: 
'^  I  can  not  forbear  to  add  that  if  this  was  not  the  law,  that  I 
am  satisfied,  from  my  experience,  that  justice  would  be  laid 
prostrate  at  the  feet  of  offenders."  This  question  was  before 
the  Supreme  Court  of  Mississippi  in  the  case  of  George  v.  The 
State,  39  Miss.  570,  and  it  was  there  said:  **  Sound  policy,  there- 
fore, dictates  that  a  defendant  shall  not  be  permitted,  after 
having  had  a  chance  of  acquittal,  to  insist,  as  a  ground  for  a 
new  trial,  upon  a  want  of  qualification  in  the  jurors,  of  which 
he  might  have  availed  himself  as  a  cause  o£  challenge  by 
using  proper  diligence,  and  such  is  the  rule  generally  held  in 
this  country."  In  the  recent  case  of  Kingen  v.  The  State,  46 
Ind.  132,  the  ruling  was  to  the  same  effect  The  Court  there 
say:  "In  Croy  v.  The  State,  32  Ind.  384,  it  was  held,  upon  a 
full  consideration  of  the  question,  that  where  a  defendant 
failed  to  interrogate  the  jurors  at  the  proper  time  in  respect 
to  their  being  householders  of  the  county,  it  was  too  late  to 
make  any  question  afterwards  in  that  respect;  and  that  a  new 
trial  could  not  be  granted  on  the  ground  that  one  of  the  ju- 
rors was  not  a  householder.  We  concur  in  the  conclusion 
there  arrived  at  The  defendant,  as  well  as  the  State,  by  failing 
to  interrogate  the  jury  which  was  first  sworn,  as  to  their  be- 
ing householders,  or  taking  other  steps  to  ascertain  their  com- 
petency in  that  respect,  waived  any  objection  on  that  ground." 
And  the  still  later  case  of  Oillooley  v.  The  State,  58  Ind.  182, 
maintains  the  same  doctrine.  See  also  The  State  v.  Williams, 
3  Stewart  (Ala.),  454.  We  have  examined  this  question  at 
some  length,  because,  as  has  already  been  remarked,  the  au- 
thorities upon  the  point  are  conflicting. 

The  only  remaining  assignment  of  error  relates  to  the 
charge  of  the  Court  to  the  jury,  and  to  it  we  can  see  no  sul>- 
stantial  objection.  The  principal  objection  to  the  charge  made 
on  the  argument  was,  that  the  judge  read  to  the  jury  the  fol- 
lowing sections  of  the  Penal  Code:  187,  188^  189,  190,  192, 
194,  195,  196,  197,  198,  1096,  and  1097.    But  whioh  Fentl 
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Code  the  record  does  not  show.  In  the  absence  of  any  show- 
ing to  the  contrary,  it  nmst  be  presumed  that  it  was  the  Penal 
Code  of  CaKfomior.  We  are  not  aware  of  any  rule  of  law 
which  would  justify  the  Court  in  presuming  that  it  was  the 
Penal  Code  of  another  State  which  the  Court  read  to  the  jury. 
We  are  also  of  the  opinion  that  the  reading  of  the  sections  of 
the  code  was  not  in  violation  of  that  provision  of  law  which 
requires  the  charge  to  be  in  writing.  To  make  a  distinction 
between  writing  and  printing  would  be  a  legal  refinement 
hardly  consistent  either  with  sound  law  or  common-sense; 
and  the  charge  of  the  Court  to  the  jury  would  not  have  been 
rendered  more  certain,  if  the  learned  judge  had  copied  the 
sections  of  the  code  which  he  read  to  the  jury,  and  had  then 
read  the  same  sections  as  copied  by  him.  But  "writing  in- 
cludes printing."  (§7,  Penal  Code.)  We  find  no  error  in  the 
proceedings  in  the  Court  below,  and  must  therefore  aflSrm  the 
judgment  and  order. 

Judgment  and  order  affirmed. 

Myiuck,  J.,  Ross,  J.,  and  Thobhton,  J.,  concurred. 

Shabpstein,  J.,  dissenting: 

I  dissent  The  record  shows  that  when  charging  the  jury 
the  Court  said:  "  I  will  try  to  give  you  what  I  consider  the 
law  applicable  to  this  case.  In  the  first  place,  in  order  to 
save  the  reporter  the  trouble  of  taking  down  all  I  may  read 
I  would  state  that  I  propose  to  read  from  the  Penal  Code  §§ 
187,  188,  189,  190,  192,  194,  195,  196,  197,  198,  1096,  and 
1097.  If  counsel  on  either  side  desire  that  any  other  sections  of 
the  code  shall  be  read,  they  will  suggest  it"  (The  Court  then 
read  the  sections  of  the  Penal  Code  above  mentioned.) 

The  contents  of  the  sections  referred  to  are  not  given. 

The  Penal  Code  (§  1093)  provides  that,  "  If  the  charge  be 
not  given  in  writing,  it  must  be  taken  down  by  the  phono- 
graphic reporter." 

It  is  quite  true  that  writing  includes  printing,  but  the 
numerals  which  we  find  in  the  record  do  not  include  any  writ- 
ten or  printed  matter.  They  refer  to  a  book  outside  of  the 
record  in  which  may  be  found  something  that  the  Court  read 
lo  the  jury. 
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The  object  of  the  provkiQii  which  requires  that  the  charge, 
if  not  in  writing,  shall  be  taken  down  by  the  phonographic 
reporter,  doubtless  is  to  have  a  complete  and  rcdiable  record 
of  all  that  the  Juclge  saya  in  his  chaige  to  the  jury.  In  this 
case  the  reporter  states  that  the  Court  read  twelve  sections  of 
the  Penal  Code,  the  contents  of  which  nowhere  appear  in  the 
record.  It  seems  to  me  that  this  constitutes  error,  for  which 
the  judgment  and  order  should  be  reversed. 

MoKbe^  J.,  and  MoEmsTBY,  J.,  concurred  in  the  opinion  of 
Shabpstsin^  3. 


[No.  7,282.— In  Bank.] 

A.  MONTGOMERY  v.  J.  T.  HAKRINGTON. 

Pmndbnct  ov  Formkb  Action  —  Oontbact — Condition  PBacBDnrr  —  Ttar* 
DOB  AND  Vbndbb. —  H.,  haying  purchased  lands  from  the  United  States 
at  private  entry,  with  money  furnished  by  M.,  under  an  agreement  that 
the  two  should  bear  equally  the  expenses  and  be  equally  Interested  In 
the  land,  conveyed  the  lands  to  M.,  and  at  the  same  time  a  contract  was 
executed,  by  which  M.  agreed  to  reconvey  to  H.  an  undivided  half  of 
the  land,  upon  the  repayment  by  the  latter  of  one  half  of  the  purchase 
money  and  expenses  —  which  amount  H.  agreed  to  pay  on  or  before  the 
expiration  of  two  years  from  date;  but  afterwards  the  certificates  of 
purchase  of  the  lands  were  canceled  by  the  Commissioner  of  the  Land 
Office.  After  the  expiration  of  the  time  for  payment,  M.  brought  an 
action  against  H.  to  recover  the  amount  due  under  this  contract,  and 
afterwards  —  the  first  action  still  pending  —  brought  this  action  for  the 
same  purpose — the  complaint  containing  the  allegation  (In  addition  to 
the  allegations  of  the  former  complaint),  that  the  plalntlft  had  —  subse- 
quently to  the  commencement  of  that  action  —  tendered  to  the  defendant 
the  deed  of  reconveyance  provided  for  In  the  contract. 
Held,  That  the  allegation  In  respect  to  the  tender  of  a  deed  was  wholly  Imma- 
terial, and  that  the  defendant  was  entitled  to  Judgment  upon  his  plea  <rf 
a  former  suit  pending. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Tenth  Dis- 
trict Court,  County  of  Colusa,  Keyseb,  J. ;  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  for  said  county. 
Hatch,  J. 

The  complaint  states  that  the  plaintiff  and  defendant  made 
an  agreement  as  follows: 
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"  This  agreement,  made  this  14th  day  of  March,  1877,  be- 
tween A.  Montgomery,  of  Colusa  County,  State  of  California, 
the  party  of  the  first  part,  and  John  T.  Harrington,  of  said 
county  and  State,  the  party  of  the  second  part ; 

"  Witnesseth,  that  whereas  the  said  party  of  the  second  part 
has  made  a  good  and  sufficient  deed  of  bargain  and  sale  to  the 
hereinafter  described  lands,  to  the  said  party  of  the  first  part, 
all  of  which  were  purchased  at  private  entry  from  the  Gov- 
ernment of  the  United  States  by  the  said  party  of  the  sec- 
ond part,  the  money  therefor  having  been  furnished  by  the 
said  party  of  the  first  part;  and  whereas  it  was  understood 
at  the  time  of  said  purchase,  and  is  now  the  understanding  of 
said  parties,  that  they  shall  bear  the  burdens  of  said  pur- 
chase, and  the  expenses  attending  the  same  equally,  and  own 
and  hold  the  land  equally  and  jointly;  and  whereas,  the  said 
party  of  the  first  part  has  paid  all  the  money  for  the  first  pur- 
chase of  said  lands ; 

**  Now,  therefore,  in  consideration  of  the  premises  and  the 
making  and  delivery  of  said  deed  as  aforesaid,  the  said  party 
of  the  first  part  hereby  agrees  and  binds  himself  to  re-deed  to 
said  party  of  the  second  part  the  one  undivided  half  of  the 
said  hereinafter  described  lands,  or  so  much  thereof  as  may 
be  unsold  at  such  time  as  the  said  party  of  the  second  part 
shall  pay  to  the  said  party  of  the  first  part  the  sum  of  three 
thousand  nine  hundred  and  fifty-three  dollars  and  fifty-nine 
cents,  in  United  States  gold  coin,  with  interest  thereon  at  one 
and  a  quarter  per  cent  per  month,  the  interest  payable  every 
three  months,  or  to  compound,  the  same  being  the  one  half 
of  the  purchase  price  of  the  said  hereinafter  described  lands, 
and  the  one  half  of  the  expenses  attending  the  same. 

"  And  it  is  understood  that  the  said  party  of  the  first  part 
may  make  sales  of  said  hereinafter  described  lands  at  any 
time  he  may  see  fit;  and  when  such  sales  are  made,  one  half 
of  the  proceeds  thereof  shall  be  applied  to  the  payment  of 
the  above  sum  so  owing  by  the  said  party  of  the  second  part; 
and  if,  at  any  time,  sufficient  sales  shall  be  made  to  discharge 
said  sum,  then  the  said  party  of  the  first  part  will  deed  to 
the  said  party  of  the  second  part  the  one  undivided  half  of 
die  remainder  of  said  lands  unsold. 

''  But  it  is  understood  that  the  whole  of  said  sum  shall  ba 
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paid  and  diacliarged  within  two  years  from  this  date;  or  ho- 
fore,  if  said  party  of  the  second  part  desires.  And  it  is 
agreed  by  said  party  of  the  second  part  that  when  such  time 
shall  come  he  will  pay  said  sum,  or  whatever  part  there  re- 
mains due  and  unpaid,  and  take  his  deed  as  aforesaid.  And 
it  is  understood  that  the  said  party  of  the  second  part  will 
be  held  to  pay  and  discharge  one  half  of  the  taxes  to  be 
paid  upon  said  lands,  and  the  one  half  of  what  other  ex- 
penses are  necessary  in  the  management  and  sale  of  the  same; 
and  such  payments  shall  be  made  as  mentioned  above. 

"  The  lands  so  mentioned  and  referred  to  herein  are  situate 
in  the  County  of  Tehama,  State  of  California,  and  described 
as  follows,  to  wit:  The  east  half  of  northeast  quarter  and 
north  half  of  northwest  quarter  of  section  two,  southeast 
quarter  of  southeast  quarter  of  section  four,  northeast  quar- 
ter of  northeast  quarter  and  southeast  quarter  of  section 
eight,  the  whole  of  section  ten,  east  half  of  northwest  quar- 
ter and  southwest  quarter  of  section  twenty-two,  northwest 
quarter  and  north  half  of  southwest  quarter  of  section  twenty- 
four,  north  half  of  southeast  quarter  and  north  half  of  south- 
west quarter  of  section  twenty-six,  east  half  of  northeast 
quarter,  east  half  of  southeast  quarter,  and  north  half  of 
southwest  quarter  of  section  twenty-eight,  northwest  quarter 
of  northwest  quarter  of  section  thirty-two,  southwest  quar- 
ter of  northwest  quarter,  northwest  quarter  of  southwest 
quarter  and  southeast  quarter  of  southwest  quarter  of  section 
thirty-four,  in  township  twenty-three  north,  range  four  west. 
Also,  the  fractional  northwest  quarter,  northeast  quarter  of 
northeast  quarter  and  south  half  of  southeast  quarter  of  sec- 
tion thirty,  west  half  of  northwest  quarter  and  southeast 
quarter  of  section  thirty-two,  in  township  twenty-four  north, 
range  three  west;  and  the  north  half  of  northwest  qiiarter  of 
section  four,  north  half  of  northwest  quarter  of  section  six, 
the  southeast  quarter  of  southeast  quarter  of  section  eight, 
south  half  of  northwest  quarter,  north  half  of  southwest  quar- 
ter and  north  half  of  southeast  quarter  of  section  fourteen, 
north  half  of  northeast  quarter  of  section  twenty,  southwest 
quarter  of  southeast  quarter  of  section  twenty-two,  and  the 
northwest  quarter  of  southeast  quarter  of  section  thirty-four^ 
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in   township   twenty-four   north,    range   four  west  —  all    of 
Mount  Diablo  meridian. 

'^  In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands,  the  day  and  year  first  above  written. 

a.  montoombbt. 

John  T.  Habbinoton. 

''The  north  half  of  southwest  quarter  of  section  eighty  in 
township  twenty-two  north,  range  three  west,  was  intended 
to  be  included  in  the  above  agreement  and  deed  referred  to 
therein,  but  was  left  out  by  mistake.  It  is  understood,  how- 
ever, that  it  shall  be  governed  by  the  same  terms  and  condi- 
tions as  the  lands  metioned  in  said  agreement  and  deed. 

John  T.  Habbinoton. 

a.  montoomeby." 

The  complaint  then  alleges  that  on  the  31st  day  of  July^ 
1879,  the  plaintiff  executed  and  tendered  to  the  defendant  a 
sufficient  deed  conveying  one  undivided  half  of  his  right,  title, 
and  interest  in  said  lands, -and  conveying  all  the  estate  previ- 
ously acquired  by  the  plaintiff,  and  demanded  payment  of  the 
sum  of  seven  hundred  dollars  and  seventy-three  cents,  being 
the  amount  remaining  unpaid  on  said  agreement  And  judg- 
ment is  prayed  for  said  sum. 

The  defendant  pleaded  the  pendency  of  a  former  action  for 
the  same  cause. 

It  appeared  on  the  trial  that  entries  had  been  made  of  the 
lands  mentioned  in  the  complaint,  but  that  the  entries  had 
afterwards  been  canceled  in  the  General  Land  Office;  and 
that  at  the  time  that  the  plaintiff  tendered  his  deed  he  had 
no  interest  or  title  in  the  lands. 

It  also  appeared  that  prior  to  the  commencement  of  this 
action,  and  prior  to  the  tender  of  said  deed,  the  plaintiff 
brought,  and  there  was  still  pending,  an  action  against  the 
defendant,  setting  up  the  same  facts  except  the  tender  of  the 
deed. 

The  plaintiff  had  judgment,  and  the  defendant  appealed. 

P.  Van  Clief,  for  Appellant 

Ooad,  AXbery  A  Ooad,  and  Richard  Bayne,  for  Respondent 

You  LYIII^lS 
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SUABPSTEIN,  J. 

If  the  delivery  or  tender  of  a  deed  by  the  plaintiff  to  the 
defendant  of  land  to  which  the  plaintiff  had  no  rights  title, 
or  claim,  either  in  law  or  equity,  was  not  a  condition  prece- 
dent to  his  right  to  maintain  this  action,  the  pendency  of 
another  suit  between  the  same  parties  for  the  same  cause 
of  action  was  well  pleaded  and  proven  by  the  defendant  If 
the  plaintiff's  right  of  action  had  depended  upon  his  de- 
livery or  tender  to  the  defendant  of  a  deed  of  the  land 
described  in  the  complaint,  the  fact  of  the  plaintiff's  hav- 
ing no  right,  title,  or  claim  to  the  land  either  in  law 
or  equity  would  have  rendered  such  delivery  or  tender 
wholly  ineffectual  A  deed  in  form  which  conveyed  no  title 
or  interest  whatever  in  the  land  was  uterly  void,  and  of  less 
value  than  a  sheet  of  blank  paper.  The  allegation  therefore 
in  respect  to  the  delivery  or  tender  of  a  deed  was  wholy  im- 
material, and  being  so  the  complaint  in  the  latter  action  is 
essentially  the  same  as  that  in  the  former  action.  If  the  evi- 
dence is  sufficient  to  support  the  judgment  in  the  present  action, 
it  would  have  authorized  a  judgment  for  the  plaintiff  in  the 
former  action;  and  that  is  the  test  for  determining  whether 
the  cause  of  action  is  the  same  in  both  cases.  {Taylor  v. 
Castle,  42  Cal.  367.) 

The  defendant  was  entitled  to  a  judgment  in  his  favor 
upon  his  plea  of  a  former  suit  pending  for  the  same  cause  of 
action. 

Judgment  and  order  reversed. 

Boss^  J.,  MoKiirsTBT,  J.,  Thobntok^  J.,  and  Mobbison^  0. 
J.y  concurred. 


[No.  7,208.-111  Bank.] 


ROBERT  COSNER  v.  THE  BOARD  OF  SUPERVISORS 
OF  COLUSA  COUNTY. 

MwAMT  Land  —  Biclaicxtiox  —  Appbotal  ov  Wauunt  bt  Boabo  ov  Bopbb- 
TXBOBS. —  Under  the  proTlsIons  of  the  Political  Code  for  tlie  Beclama- 
tlon  of  awamp  lands,  where  the  district  Is  altoated  In  different  oonntiea, 
tlie  assessment  or  charge  upon  each  tract  of  land  It  to  be  paid  Into 
Ika  treasorj  of  me  eonntj  in  whleh  the  partienlar  tract  la  aitiiatad;  and 
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to  to  be  iMild  oat,  for  tbe  work  of  roetomation,  upon  tho  wammti  of  tti« 
truBtees,  approved  bj  the  Board  of  Soperrlson  of  that  eoonty. 

Id. —  Id. —  Id. —  The  provtolon  requiring  the  approval  of  the  warrants  of  the 
tnisteee  bj  the  Board  of  8apenriw>n  inyolves  the  Idea  of  dlaeretlon  and 
adjadlcation,  and  each  Board  of  Snpenrlsora  (where  the  district  ex- 
tends beyond  a  tingle  coanty)  has  the  same  discretion,  with  respect  to 
warrants  drawn  opon  their  coanty,  as  has  the  Board  where  the  whole 
district  is  included  within  one  county. 

Id. —  Id. —  Id. —  Appbotal  —  DmriNiTxox. —  PresumptlTely,  where  the  ap- 
proyal  of  a  distinct  officer  is  made  necessary  to  validate  or  consummate  the 
met  of  another,  it  to  the  intention  of  the  Legislature  that  he  should  be 
Invested  with  the  option  to  sanction  officially  or  to  disapprove  the  act 
submitted  to  him.  Yet  such  presumed  intention  to  not  conclusive:  and 
If  it  clearly  appears  from  the  nature  of  the  act,  or  the  express  language 
of  the  context,  that  the  word  ''approved**  to  used  in  a  more  limited 
sense,  and  imposes  a  mere  ministerial  or  clerical  doty,  the  Court  will  so 

iMld. 

Appeal  from  a  judgment  for  the  defendants  in  the  Superior 
Court  of  Colusa  County.    Hatch,  J. 

The  defendants  demurred  to  the  petition  of  the  plaintiff, 
and  the  demurrer  was  sustained  and  judgment  entered  for  the 
defendant 

A.  0.  Adams  and  Jackson  Hatch,  for  Appellant 

T.  J.  Hart  and  Richard  Bayne,  for  Bespondent. 

The  Coubt: 

This  is  an  application  for  a  writ  of  mandate  oommauding 
the  defendant  to  "  approve  "  warrants  drawn  by  the  Trustees 
of  Bedamation  District  ITo.  108,  in  favor  of  certain  persons, 
whose  claims  have  been  allowed  by  the  trustees,  in  sums  re- 
spectively equal  to  the  alleged  indebtedness  of  the  district  to 
each  of -such  persons. 

District  No.  108  is  situated  partly  in  Yolo  and  partly  in 
Colusa  County.  Section  8446  of  the  Political  Code  provides 
for  the  pres^itation  of  a  petition  by  the  owners  of  one  half  or 
more  of  any  body  of  swamped  and  overflowed  lands,  suscep- 
tible of  one  mode  of  reclamation,  to  the  Board  of  Supervisors 
''of  the  county  in  which  the  lands,  or  the  greater  part  thereof, 
are  situated/'  for  the  formation  of  a  district 

Section  8448,  that  when  a  district  is  situated  pardy  in  dif- 
ferent oDunties  the  trustees  must,  after  the  petition  has  been 
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granted  (by  the  Supervisors  of  the  county  in  which  the  greater 
part  of  the  lands  are  situated),  forward  a  copy  of  the  petifi(»i 
to  the  derk  of  the  Board  of  Supervisors  of  each  of  the  other 
counties  in  which  any  part  of  the  district  may  lie. 

Section  3455  requires  that  the  trustees  of  the  district  shall 
report  to  the  Board  of  Supervisors  of  each  county,  "  the  plans 
of  the  work  and  estimates  of  the  cost,  together  with  estimates 
of  the  incidental  expenses  of  superintendence,  repairs,  etc." 

By  section  3456,  "The  board  by  which  the  district  was 
formed  "  (that  is,  the  Board  of  Supervisors  of  the  county  in 
which  the  greater  part  of  the  lands  are  situated),  are  com- 
manded  to  appoint  three  "commissioners**  to  assess  all  the 
lands  within  the  district 

Section  8458  provides  that  the  assessment  or  charge  upon 
each  tract  of  land  shall  be  paid  into  the  treasury  of  the  county 
in  which  the  particular  tract  is  situated. 

And  section  3465,  that  a  person  against  whose  land  an  as- 
sessment has  been  levied  must  pay  to  the  treasurer  the  amount 
of  the  charge,  in  coin,  "  or  in  warrants  of  the  district  drawn 
by  the  trustees  thereof,  and  approved  by  the  Board  of  Super- 
visors of  the  county.'* 

This  can  only  mean  the  county  into  the  treasury  of  which 
the  charge  is  paid. 

Section  3456  requires  that  the  money  collected  upon  an  as- 
sessment shall  be  paid  into  the  county  treasury  as  hereinafter 
provided  (as  in  §  3458),  "  and  paid  out  for  the  work  of  recla- 
mation upon  the  warrants  of  the  trustees,  approved  by  the 
Board  of  Supervisors  of  the  county." 

It  would  seem  clear  that  the  approval  is  to  be  by  the  Super- 
visors of  the  county  into  whose  treasury  the  money  is  paid 
and  upon  whose  treasurer  the  particular  warrant  is  drawn  by 
the  trustees. 

Section  3457  provides,  thait  the  warrants  drawn  by  the  trus- 
tees must  after  they  are  approved  by  the  Board  of  Supervisors 
(of  the  county  on  whose  treasurer  they  are  drawn),  be  pre- 
sented to  the  treasurer  of  the  county  (who  has  custody  of  the 
portion  of  the  afisessment  collected  in  such  county.) 

Sections  3467  and  3468  read:  "The  work  necessary  for 
reclamation  must  be  executed  under  the  direction  and  in  the 
manner  prescribed  by  the  Board  of  Trustees.    The  Board  (of 
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Trustees)  must  keep  accurate  aooounts  of  all  expenditures, 
which  aooounts,  and  all  oontraets  that  may  be  made  by  them, 
are  open  to  the  inspection  of  the  Board  of  Supervisors  and 
every  person  interested." 

A  reading  of  the  sections  of  the  Political  Code  will  make 
it  sufficiently  manifest  that  the  scheme  it  furnishes  is  ren- 
dered complicated  by  the  provisions  which  relate  to  the  col- 
lection and  disbursements  of  assessments  levied  in  districts 
situated  in  more  than  one  county. 

If  a  district  could  be  created  only  in  a  single  county,  and 
the  statute  required  that  the  trustees  should  report  to  the 
Board  of  Supervisors  their  plans  and  estimates;  that  such 
board  should  appoint  commissioners  to  assess  charges,  which 
should  be  paid  into  the  County  Treasury,  and  which  should 
be  paid  out  for  the  work  upon  warrants  of  the  trustees  "  ap- 
proved^* by  the  supervisors  —  the  warrants  being  presented 
to  the  treasurer  only  after  they  had  heen  so  approved ;  and 
that  the  books  and  accounts,  and  all  contracts  made  by  the 
trustees  should  be  open  to  the  inspection  of  the  supervisors-^ 
it  would  not  be  very  difficult  to  arrive  at  the  true  interpreta- 
tion of  the  provisions  of  the  Code. 

It  would  then  be  apparent  that  it  was  intended  that  the 
Board  of  Supervisors  should  constitute  a  check  upon  the 
trustees,  and  that  they  were  vested  with  general  supervisory 
control  over  the  conduct  of  the  trustees  in  the  matter  of  con- 
tracts, and  appropriations  of  moneys  collected. 

The  word  "  approve*'  is  to  be  considered  in  connection  with 
the  action  to  which  it  relates.  It  does  not  ex  vi  termini'  nec- 
essarily import  the  exercise  of  discretion.  Presumptively, 
however,  when  the  "approval"  of  a  distinct  officer  is  made 
necessary  to  validate  or  consummate  the  act  of  another,  it  is 
the  intention  of  the  Legislature  that  he  should  be  invested 
with  the  option  to  sanction  officially  or  to  disapprove  the  act 
submitted  to  him.  It  involves  the  idea  of  discretion  and  ad- 
judication. Yet  such  presumed  intention  is  not  conclusive, 
and  if  it  clearly  appears  from  the  nature  of  the  act,  or  the 
express  language  of  the  context,  that  the  word  "  approved  "  ia 
used  in  a  more  limited  sense,  and  imposes  a  mere  ministerial 
or  clerical  duty,  the  Courts  will  so  hold.  We  had  little  diffi- 
culty in  deciding  that  where  the  power  of  "approving"  an 
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appraisement  was  oonfided  in  the  Oovemor,  he  had  a  discre- 
tion to  disapprove  it  (Berryman  ▼.  PerJcine,  55  OaL  488.) 
So  where  a  Board  of  Supervisors  were  auihorized  to  contract 
for  a  map,  it  was  held  that  it  was  intended  by  the  Legisla- 
ture  to  refer  the  propriety  of  purchasing  the  map  to  the  local 
authorities.  (Bowers  ▼.  Sonoma  Co.,  82  CaL  68.)  If  we 
could  believe;  after  considering  the  whole  scheme  for  the 
formation,  taxing,  and  government  of  the  swamp  and  over- 
flowed land  districts,  that  it  was  intended  that  the  Board  of 
Supervisors  should  be  bound  of  course  to  indorse  as  "ap- 
proved'' every  warrant  drawn  by  the  trustees  of  a  district^ 
we  would  direct  the  writ  to  issue  as  prayed  for.  But  if,  as 
we  have  seen,  we  consider  this  statute  as  confined  to  a  dis- 
trict entirely  in  one  county,  it  seems  dear  that  the  supervis- 
ors have  had  accorded  to  them  a  general  supervision  of  the 
acts  of  the  trustees,  and  have  imposed  upon  them  a  duty  to 
secure  just  and  prudent  expenditures  of  moneys  collected  as 
assessments.  All  persons  contracting  with  the  trustees  must 
be  supposed  to  do  so  in  view  of  the  law,  and  with  full  knowl- 
edge that  any  warrant  drawn  by  the  trustees  may  be  disap- 
proved by  the  supervisors. 

That  the  supervisors  of  eadb  county  in  which  any  part  of 
the  district  is  situated,  may  intervene  in  the  management  of 
district  affairs  — at  least  to  the  extent  of  inspecting  all  ocm- 
tracts  and  accounts  —  that  the  trustees  must  transmit  a  copy 
of  the  petition  on  which  the  district  was  formed,  to  each  of 
such  Boards  of  Supervisors —  that  they  are  compelled  to  re- 
port to  each  their  plans  for  work  and  estimates  of  cost —  that 
the  charge  upon  each  separate  tract  is  required  to  be  paid  into 
the  treasury  of  the  county  where  the  tract  lies — that  the 
money  thus  deposited  in  several  counties  can  be  paid  out 
only  on  the  warrant  of  the  trustees  "  approved ''  by  the  Board 
of  Supervisors  of  the  county  on  which  the  particular  war- 
rant is  drawn  —  may,  and  probably  does,  interfere  with  the 
practical  working  of  the  schema  But  it  is  the  sdieme  which 
the  statute  has  designed. 

Each  Board  of  Supervisors  (when  the  district  extends  be- 
yond a  single  county)  has  the  same  discretion  witb  respect  to 
warrants  drawn  upon  their  county,  as  has  the  board  where 
the  whole  district  is  included  within  the  boundaries  of  (me 
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county.  The  L^slature  has  seen  fit  to  dedare^  with  refer- 
ence to  these  matters^  that  before  any  of  the  money  collected 
as  an  assessment  upon  lands  in  any  coimty  shall  be  paid  away, 
its  expenditure  shall  be  approved  not  only  by  the  trustees  of 
the  Land  Districts,  but  also  by  the  supervisors  of  the  county. 

Our  conclusion  is  that  the  Oourt  below  properly  sustained 
the  demurrer. 

Judgment  afSrmed. 


[No.  7,502. —  Department  Tiro.] 

W.  S.  WILLIAMS  BT  AL.  V.  ALEX.  MONTGOMERY. 

MoxsT  Paid  to  tbm  Vwt  of  AxoTHn  —  VmiDiCT  —  Bjjwwicimscr  or  Bn* 
DSNCB. —  Heia,  ttuLt  tho  OTldence  in  this  cue  was  Inaafflclent  to  austala 
the  verdict 

Appeal  from  a  judgment  for  the  plaintiffs  in  the  Sixth  Dis- 
trict Oourt^  Oounly  of  Yolo,  and  from  an  order  denying  a 
new  trial  in  the  Superior  Court  of  Yolo  County.    Denson,  J. 

The  evidence  in  the  case  was  in  effect  as  follows:  W.  S. 
Williams,  one  of  the  firm  plaintiff,  after  proving  the  execution 
of  two  chattel  mortgages  by  K  S.  Johnson  (afterwards  intro- 
duced in  evidence),  testified  as  follows:  The  defendant,  Mont- 
gomery, requested  us  to  advance  to  E.  S.  Johnson  the  simi  of 
one  thousand  dollars,  in  order  to  enable  the  said  E.  S.  John- 
son to  buy  out  the  interest  of  his  brother,  John  Johnson,  in 
the  said  growing  crop.  And  in  order  to  secure  himself  for 
the  one  thousand  dollars  advanced  by  us  to  the  said  E.  S. 
Johnson  for  him,  and  the  balance  which  was  due  us  from 
John  Johnson,  I  suggested  that  E.  S.  Johnson  give  a  chattel 
mortgage  to  our  firm  for  the  back  indebtedness  of  John  John- 
son, the  thousand  dollars  advanced  for  Mr.  Montgomery,  and 
for  future  advances  that  might  be  advanced  by  us  to  E,  S. 
Johnson ;  to  which  E.  S.  Johnson  and  defendant,  Montgomery^ 
agreed.  And  we  advanced  the  sum  as  requested,  and  the 
chattel  mortgages  were  drawn  up,  executed,  and  delivered  to 
me  for  the  benefit  of  our  firm  and  Mr.  Montg(»nery. 

The  defendant  promised  to  pay  the  money  back  to  our  firm 
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within  ten  days  after  the  same  was  advanoed,  but  did  not 
do  so. 

There  is  now  due  from  the  defendant  to  us,  the  sum  of  three 
hundred  and  fourteen  dollars^  reckoning  the  interest  at  seven 
per  cent.  Notes  were  taken  for  the  sum  of  fourteen  hundred 
and  seventy-nine  dollars  and  seventy-one  cents,  on  the  4th 
day  of  May,  1878,  and  the  mortgages  were  ^ven  to  secure 
their  payment  The  thousand  dollars  advanced  to  the  de- 
fendant, Montgomery,  was  included  in  the  notes  given,  and 
the  mortgages  were  taken  as  much  for  his  benefit  as  ours,  it 
being  my  intention,  all  the  time,  to  do  all  I  could  to  protect 
his  interest. 

I  charged  this  transaction,  at  the  time  it  occurred,  in  our 
books  as  follows: 

Davisvillb,  May  4th,  1878. 
E.  S.  JoHNsoir, 

Bought  of  Williams  &  C<x 

May  4th,  Mdse.  Act.,  E.  S.  J $52  00 

Act.  Jo.  Johnson 174  52 

Act.  Jo.  Johnson 105  00 

Note  Jo.  Johnson 145  84 

Cash  • 1,000  00 

^$1,479  61 

CBEDITS. 

May  4th,  By  Note $600  00 

"         "     do 879  61 

$1,479  61 

The  notes  and  mortgages  were  dated  May  4th,  1878,  and 
payable  thirty  days  after  date.  One  upon  the  portion  of  the 
crop  in  Sacramento  County,  and  the  other  upon  the  portion 
of  the  crop  in  Yolo  County;  the  former  for  the  sum  of  eight 
hundred  and  seventy-six  dollars  and  sixty-one  cents,  with  in- 
terest at  one  and  one  fourth  per  cent,  per  month,  and  future 
advances  not  exceeding  in  all  seven  hundred  and  fifty  dollars; 
and  the  latter  for  six  hundred  dollars,  with  interest  at  the 
same  rate,  not  exceeding  in  all  seven  hundred  and  fifty  dol- 
lars. The  witness  further  testified  that  the  firm  received  un- 
der the  mortgage  one  hundred  and  eighty-two  thousand  nine 
hundred  and  sixty-five  pounds  of  wheat,  which  they  took  at 
one  dollar  and  fifty-two  and  one  half  cents  per  centaL 
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James  O'Neal — the  attorney  who  drew  the  mortgages  — 
testified  with  reference  to  them : 

The  circumstances  were,  Mr.  Williams  advanced  to  E.  S. 
Johnson,  for  Mr.  Montgomery,  one  thousand  dollars,  and  it  was 
agreed  between  the  parties  that  Mr.  E.  S.  Johnson  should  give 
security  to  Mr.  Williams  for  the  money  advanced  to  Mr.  Mont- 
gomery, and  for  the  back  indebtedness  of  John  Johnson,  and 
future  advances  that  might  be  made  to  E.  S.  Johnson. 

The  case  was  submitted  on  the  evidence  of  the  plaintiff. 

The  Coxjbt: 

This  action  was  brought  to  recover  the  sum  of  five  hundred 
dollars,  alleged  to  have  been  paid  by  plaintiffs  to  and  for  the 
use  and  benefit  of  defendant,  at  his  special  instance  and  re- 
quest Trial  by  jury,  and  verdict  for  three  hundred  and  four- 
tern  dollars. 

We  have  examined  the  transcript  very  carefully,  and  find 
no  evidence  therein  to  sustain  the  verdict.  If  the  mortgager. 
refered  to  were  in  any  manner  connected  with  plaintiff.-' 
daim,  it  appears  from  the  evidence  that  plaintiffs  received  a 
quantity  of  wheat,  sufficient  in  value  to  pay  the  indebtedness 
of  the  defendant  to  them.  But  in  no  view  of  the  case  is  there 
sufficient  evidence  to  sustain  the  finding  of  the  juiy. 

Judgment  and  order  reversed. 


INo«.   7.210,   7.403. —  Department  Two.] 

DAVID  REESE  v.  HENRY  HOECKEL. 
CATHERINE  HOECKEL  v   DAVID  REESE. 

8FBGTVIC       PBKFOBMANCa  —  VbNDOB       AWD       VbNDBB  —  InCUKBRANCS  —  PBBFMT 

TITLB — Spbcxfic  PniFORMANCB  —  JUDGMENT. —  The  defendant  agreed  to 
convey  to  the  plaintiff  ki  perfect  title  to  a  tract  of  land  upon  which  there 
was  at  the  time,  a  mortgage  —  which  defendant  refuaed  to  aatlafy. 
Held,  in  an  action  for  spedflc  performance  bj  the  vendee,  that  he  was  en- 
titled  to  the  relief  prayed  In  his  complaint,  tIi.,  "  that  the  defendant  cans* 
the  aald  tracts  or  lots  of  land  to  be  released  from  said  mortgage,  or  In  de- 
tenlt  thereof  that  he  secure  plaintiff  for  the  payment  of  the  same  and 
ezecnte  to  plaintiff  a  sufficient  conveyance  of  the  said  land  with  a 
title  thereto." 
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Id. —  Id. —  Id. —  lOw— la  anoUier  aetfon  opon  tiit  Mine  coatrmet  bf  aa  a» 
■lgn«e  of  the  Ycndor  for  the  parehaee  moaey :  ffeltf,  that  a  teader  of  a  eoB> 
Tojaace  bf  the  Tcndor  while  the  aiortgafe  nmalaid  aaMtteiled  waa  not  a 
compllanoe  vlth  the  coatraet 

The  appeal  in  Haeekel  y.  Reese  ia  from  a  judgment  for  the 
defendant  and  an  order  refusing  a  new  trial  in  the  Superior 
Court,  County  of  Sacramento,  Culbk,  J.  The  appeal  in 
Reese  ▼.  Hoechel  is  from  a  judgment  for  the  defendant  in  the 
Sixth  District  Court,  County  of  Sacramento.    Denson,  J. 

The  action  of  Hoeekel  v.  Reese  is  an  action  to  recover  the 
purchase  price  of  a  tract  of  land  alleged  to  have  been  sold  by 
the  plaintiff  to  the  defendant  It  appeared  that  the  plaintiff 
tendered  the  defendant  a  deed  conveying  the  land  subject  to 
a  mortgage. 

A  0.  Hirikson  and  Dunlap  £  Van  Fleet,  for  HoeckeL 

Freeman  &  Boies,  for  Beese. 

The  Coubt: 

This  action  was  brought  to  compel  the  specific  performanoe 
of  a  contract  by  which  the  respondent,  upon  a  sufficient  con- 
sideration, agreed  to  convey  by  deed  to  the  appellant  a  perfert 
title  to  a  certain  tract  of  land  described  in  the  oomplainc. 
The  respondent  could  not,  by  reason  of  the  existence  of  a 
valid  mortgage  upon  the  premises,  convey  a  perfect  title 
without  first  satisfying  said  mortgage  and  procuring  its  dia- 
diarge.  This  he  refused  to  do.  We  think  that  appellant  is 
entitled  to  the  relief  prayed  in  his  complaint,  viz. :  "  That  the 
defendant  cause  the  said  tracts  or  lots  of  land  to  be  released 
from  said  mortgage,  or  in  default  thereof,  that  he  secure  the 
plaintiff  from  the  payment  of  the  same«  and  execute  to  the 
plaintiff  a  sufficient  conveyance  of  the  said  land  with  a  per- 
fect title  thereto,'*  but  without  damages — ^the  jury  having  found 
against  him  upon  that  question. 

Judgment  reversed,  with  directions  that  a  judgment  be  en- 
tered in  favor  of  the  plaintiff  and  against  the  defendant  ia 
accordance  with  the  foregoing  opinion. 

The  following  ia  the  opinion  rendered  in  Hoeekel  ▼• 
Na  7,408. 
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The  Coubt: 

This  is  the  oounterpart  of  Reese  v.  Hoechel,  No.  7,210. 

We  do  not  think  that  the  deed  tendered  by  the  appellant  to 
respondent  would  oonvey  a  perfect  title  to  the  premises,  so 
long  as  there  was  a  mortgage  on  them  of  prior  date,  unsatis- 
fied and  undischarged.  The  obligation  of  the  respondent  to 
pay  depended  upon  a  conveyance  to  him  of  a  perfect  title  to 
the  land,  by  appellant's  assignor.  No  such  conveyance  hav- 
ing been  tendered,  it  necessarily  follows  that  no  action  for  the 
consideration  can  be  maintRined. 

Judgment  and  order  affirmed. 
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[No.  7,050w — Department  One.] 

RUrUS  B.  NEAL  v.  JOSEPH  W.  NEAL. 

Btidbnci  —  Cboss-bxamination  —  Pabtt. —  A  witneie  maj  be  aeked  on  his 
croM-ezamlnatlon  any  question  which  tendi  to  teit  hie  accuracj,  yeracltyt 
or  credibility,  and  the  Court  should  be  especially  liberal  where  the  wit> 
ness  is  a  party  to  the  suit. 

Id. —  lo. —  Id. —  Handwbitino,  Oompasison  of. —  The  defendant,  bavins  te** 
tilled  that  his  signature  to  the  instrument  in  controversy  was  e  forgery, 
was  asked  on  cross-examination  with  reference  to  another  document  whidi 
purported  to  have  been  signed  by  him,  and  had  been  used  in  the  case  for 
comparison,  whether  his  signature  to  that  was  gmutne. 
H&ld,  that  the  question  should  have  been  allowed. 

■xPKBT. —  The  qualification  of  a  witness  to  speak  as  an  expert,  tf  questioiied» 
must  first  be  determined. 

Appeal  from  a  judgment  for  the  defendant  in  the  Fifth 
Judicial  District,  County  of  San  Joaquin,  Booesb^  J.,  and 
from  an  order  denying  a  motion  for  a  new  trial  in  the  Superior 
Court  of  the  said  County.    Bucklxt,  J, 

/•  H.  S  /•  E.  Bvdd,  for  Appellant 

By  en  dt  SUiott,  for  Bespondent 
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MoEju.  J.: 

On  the  trial  of  an  insae  of  f  aet  in  tfaia  eaae^  aa  to  the  genniiie- 
ness  of  the  signataie  of  the  defendant  to  an  instrument  in  vTrit- 
ing,  through  which  the  plaintiff  claimed  title  to  the  land  in 
dispute,  the  defendant,  on  his  examination  as  a  witness  in  his 
own  behalf,  had  testified  that  his  signature  to  the  instrument 
was  not  genuine,  and  that  the  instrument  itself  was  a  forgery ; 
and  on  his  cross-examination  a  document  which  purported  to 
have  been  signed  by  him,  and  had  been  used  in  the  case  for 
comparison,  was  handed  to  him  by  the  counsel  of  plaintiff, 
who  asked  him  the  following  question :  ^^  Look  at  this  signature, 
'  Joseph  W.  Neal,*  and  state  whether  that  is  your  genuine  signa- 
ture ? ''  To  the  question  counsel  for  defendant  objected  on  the 
ground  that  it  was  not  Intimate  cross-examination,  and  the 
objection  was  sustained.  We  think  the  ruling  was  erroneous. 
The  question  was,  doubtless,  asked  for  the  purpose  of  testing 
the  accuracy  and  judgment  of  the  defendant,  as  a  witness,  as 
to  his  own  signature,  which  constituted  the  subjectrmatter  of. 
his  direct  examination.  It  was,  therefore,  responsive  to  the 
examination  in  chief.  A  witness  may  be  asked  on  his  cross- 
examination  any  question  which  tends  to  test  his  accuracy, 
veracity,  or  credibility.  "The  power  of  crossrexamination," 
says  Greenleaf,  "  has  been  justly  said  to  be  one  of  the  princi- 
pal, as  it  certainly  is  one  of  the  most  efficacious  tests  which  the 
law  has  devised  for  the  discovery  of  truth.  By  means  of  it  the 
situation  of  the  witness  with  respect  to  the  parties,  and  the 
subject  of  litigation,  his  interest,  his  motives,  his  inclination 
and  prejudices,  his  means  of  obtaining  a  correct  and  certain 
knowledge  of  the  facts  to  which  he  hears  testimony,  the 
manner  in  which  he  has  used  tliose  means,  his  powers  of  dis- 
cernment, memory,  and  description,  are  all  fully  investigated 
and  ascertained,  and  submitted  to  the  consideration  of  the 
jury^  before  whom  he  has  testified,  and  who  have  thus  had  an 
opportunity  of  observing  his  demeanor,  and  of  determining 
the  just  weight  and  value  of  his  testimony.''  (Ghreenleaf 
on  Evidence,  §  446.) 

Especially  should  Courts  be  liberal  in  cross-examination  of 
A  witness  who  ia  himself  a  party  to  the  suit     It  may  be  that 


Digitized  by  VjOOQIC 


Jx&j,  1881.]  Euis  9.  ToNB.  389 

the  answer  of  the  witness  to  the  question  propounded  would 
have  satisfied  the  jury  that  the  witness  was  mistaken  when 
he  testified  that  his  signature  to  the  instrument  in  contro- 
versy was  not  genuine.  At  all  events  plaintiff's  counsel  had 
the  right  on  cross-examination  to  test  the  ability  and  jud^ 
ment  of  the  witness  upon  the  subject  of  his  own  signature. 
And^  even  for  the  purpose  of  comparison  by  the  defendant 
himself y  the  question  was  proper;  for,  under  the  code,  any 
one  who  has  a  knowledge  of  the  handwriting  of  a  party  and 
has  seen  him  write,  etc.,  may  be  an  expert  (Code  Civ. 
Proc.  §  1943.)  And  §  1944  provides,  that  "  evidence  of  hand- 
writing may  also  be  given  by  a  comparison  made  by  the  wit- 
ness or  the  jury,  wiUi  writings  admitted  or  treated  as  gen- 
uine, or  proved  to  be  genuine  to  the  satisfaction  of  the  Judge." 
Of  course  the  qualification  of  a  witness  to  speak  as  an  expert, 
if  questioned,  must  first  be  determined*  {Fairbank  v.  Hugh- 
eon,  infra,  314.) 

In  any  view  the  question  was  proper  to  be  asked  on  cross- 
examination. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  triaL 

Boss,  J.,  and  MoEinbtby,  J.,  concurred. 


[No.  7,032, —  Department  Two.1 

WILLIAM  ELLIS  kt  al.  v.  JOHN  TONE  m  ai. 

ACTION      FOB      DiVBBSIOlf      OF      WATKB  —  WaTSB      BIOHTS  —  BiPABIAN      PBOFH- 

■TORS  —  Dauagbs. —  Action  for  damages  for  dlTerslon  of  water  from 
Mormon  Slough,  and  consequent  Injury  to  plaintiffs'  crops.  Mormon 
Slough  heads  from  and  runs  out  of  Calaveras  River,  and  flows  through 
the  plaintiffs*  land,  and  at  the  time  of  the  diversion,  in  the  year  1877,  the 
plaintiffs  were  preparing  to  Irrigate  from  the  slough  a  crop  of  wheat  and 
barley  on  their  land,  when  the  defendants  (who  were  riparian  proprietors 
on  the  river  below)  diverted  the  water  by  digging  a  ditch  In  the  bed  of 
the  river  and  damming  the  mouth  of  the  slough.  As  appeared  from  tb« 
tvldenee  in  1850  the  waters  of  the  river  flowed  into  the  slough  only  when 
tlio  water  was  high;  but  from  1862,  owing  to  the  filling  of  the  channel 
bgr  mining  debris,  and  the  floods  of  that  year,  the  cliannel  of  the  river 
WMM  BO  raised  that  in  dry  seasons  nearly  the  whole  of  the  water  ran  into 
fhs  slough,  and  little  or  none  into  the  river  below.  The  defendants  had 
▼OU  LVIII  — 19 
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parebased  four  biradred  miner**  InebM  of  water  from  tbe  Hokelamne 
RWer,  and  tamed  tbe  eame  into  tbe  Calaveraa  River,  abore  tbe  bead  of  tbe 
■loagb,  ao  aa  to  flow  down  to  tbelr  land.  Verdict  and  judgment  for 
plaintiffs.    H^idt  Tbe  evidence  waa  snfflclent  to  jnetlf  j  tbe  verdict. 

iBi— -Id. —  Id. —  Id. —  Instbuctions  —  Chiagb. —  Tbe  Court,  of  Ita  own  mo- 
tion, Inatmcted  tbe  Jnrj  aa  follows :  '*  If  yon  believe  from  tbe  evidence^ 
tbat  tbe  Mormon  Slongb  waa  a  nataral  atream  of  water,  and  tbe  water 
wonld  bave  flowed  tbroogb  tbelr  lands  bat  for  tbe  diversion  of  tbo 
nataral  flow  of  tbat  water  by  tbe  defendants,  tbe  plaintiffs  are  entitled 
to  a  verdict  for  wbatever  damages  tbey  may  bave  sustained  to  tbelr 
crops,  provided  tbey  were  prepared  to  use  tbe  water,  and  bad  made  tbo 
necessary  preparations,  as  tbey  bave  alleged  In  tbe  complaint.  Tbe  meaa- 
nre  of  damages  In  tbis  case  Is  tbe  amount  of  Injury  to  tbe  crops  described 
In  tbe  complaint,  by  tbe  act  of  tbe  defendants  In  diverting  tbe  natural 
flow  of  tbat  water,  If  tbey  did  divert  It  *  *  •  If,  bowever,  tbe 
plaintiffs  received  no  damage  by  any  act  of  tbe  defendants,  or  tbey  did 
not  divert  tbe  nataral  waters  of  tbls  stream,  to  tbe  Injury  of  tbe  plain- 
tiffs, tben  your  verdict  will  be  for  tbe  defendanta."  It  was  objected  to 
tbese  instructions,  tbat  tbey  assumed  tbe  fact  of  diveralon;  tbat  tbey,  In 
effect,  directed  tbe  jury  to  find' a  verdict  for  damagea  to  plaintiffs'  crops, 
no  matter  from  wbat  cause  tbe  damagea  originated;  and  tbat  tbey  did 
not  state  tbe  true  rule,  and  gave  no  deflnlte  rule,  for  aacertaining  tbo 
damages. 
Beld,  Tbe  instructions  were  not  objectionable  on  any  of  tbe  grounds  stated. 
Tbe  wbole  Instruction  of  tbe  Court  sbould  be  taken  togetber  to  arrive  at 
its  meaning,  and  no  proper  interpretation  can  be  made  on  detacbed  or 
isolated  portions  of  it.  Tbe  Court  waa  not  bound,  of  its  own  motion,  to 
give  any  instruction  aa  to  tbe  meaaure  of  damages,  and  its  failure  to  do 
BO  was  not  error. 

Id. —  Id. —  Id. —  Id. —  Id. —  Tbe  Conrt  refused  an  Instruction  of  tbe  defend- 
anta, to  tbe  effect  tbat  if  tbe-  jury  believed  from  tbe  evidence,  tbat  tbe 
watera  of  tbe  alougb  would  not  bave  flowed  upon  tbe  plaintlfEB'  land, 
unless  diverted  by  a  dam  on  tbe  land  of  a  tblrd  party,  and  tbereby  made 
to  flow  over  tbe  lands  of  otbera  wltbout  tbelr  conaent,  tbey  abould  flnd 
for  tbe  defendant. 
E9ld,  In  tbe  absence  of  objection  by  tbe  intermediate  land-owners,  tbe  de- 
fendant could  not  make  tbe  objection  for  tbem. 

iDi —  Id. —  Id. —  Id. —  Id. —  Some  of  tbe  allegations  of  tbe  complaint  not  bav- 
Ing  been  denied,  it  was  not  error  for  tbe  Court  to  refuse  an  instruction  to 
tbe  effect  tbat  tbe  burden  of  proof  was  on  tbe  plaintiffs  to  prove  all  tbe 
material  allegations  of  tbelr  complaint 

In. —  Id. —  Id. —  Id. —  Id. —  Chanob  of  Bbd  of  Rivbb. —  It  waa  not  error  to 
refuse  an  instruction  to  tbe  effect,  tbat  If  tbe  jury  believed  from  tbe 
evidence  tbat  tbe  water  of  tbe  river  would  not  bave  flowed  into  tbe 
alougb  but  for  tbe  filling  of  tbe  natural  cbannel  of  tbe  river,  and  tbe  low- 
ering of  tbe  natural  chanoe]  of  tbe  alougb  since  1851,  and  tbat  tbe  de* 
fendants  did  no  more  than  to  cause  the  waters  of  the  river  to  flow  down 
its  natural  cbannel,  tbey  should  find  for  tbe  defendants. 

9B4 —  Id. —  Id. —  In. —  Id, —  Tbe  following  Instruction  waa  refused :  ••  Tbe 
plalntiffa  are  not  in  any  event  entitled  to  recover  damages  for  tbe  divert- 
ing from  Mormon  cbannel  any  waters  wblcb  were  not  tbe  natnral  watan 
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of  tbe  CalaTCru  BlTcr  nor  for  the  dlTerttng  oC  any  waten  In  excess  of 
plalntiifs*  jQst  and  flair  proportion  of  the  natara]  waters  of  the  Calayeras 
Biyer  and  Mormon  Slough.  If  the  Jnry  bollera  from  the  erldenee  that 
the  defendants,  or  any  of  them,  caused  to  be  turned  In  and  run  down  the 
CalaTeras  BWer,  above  Mormon  81oui;h,  prior  to  the  erection  of  plaintiffs* 
dams,  and  until  the  1st  of  June,  1877,  waters  taken  from  the  Mokelumne 
BWer ;  and  If  the  jury  further  believe  from  the  evidence,  that  the  natural 
waters  of  the  Calaveras  River  did  not  run  down  the  river  to  the  bead  of 
Mormon  Sloufh  In  sufficient  quantity  to  Irrigate  plaintiffs'  land  In  the 
spring  of  1877,  and  after  plaintiffs  had  constructed  their  dams,  then  the 
jnry  should  find  for  the  defendants." 
Btld,  The  Instructions  were  substantially  given  in  the  Sd,  4th,  7th,  and  9th 
Instructions  (cited  in  the  opinion). 

lit — Id. —  Id. —  Id. —  In. —  The  court  Instructed  the  jury  that,  "every  ripa- 
rian owner  upon  a  stream  baa  a  right  to  use  In  a  reasonable  way  the  water 
of  said  stream  for  domestic  purposes,  for  the  Irrigation  of  his  land,  or  for 
propelling  machinery  if  the  quantity  of  water  will  warrant  such  use 
above  the  amount  required  for  domestic  purposes;  and  It  was  objected 
that,  by  this  Instruction,  the  right  to  use  the  water  was  qualified  by  the 
retutonable  manner  of  Its  use,  and  not  by  any  rwwoiiableiiess  In  respect  to 
quantity.  Held,  the  instruction  given  embraced  quanUtif,  as  well  as  man- 
ner. 

iDu —  Id. —  Id. —  la —  Id. —  It  was  not  error  to  Instruct  the  jury  that  «*  In 
the  State  of  California  the  right  to  the  use  of  water  becomes  0xed  after  five 
years*  adverte  enjoyment  of  the  same.*'  There  was  some  evidence  upon 
which  the  charge  might  be  predicted;  and,  further,  the  plaintiffs  were 
entitled  to  recover  If  there  was  a  diversion  —  which  was  clearly  proved 
and  In  fact  not  denied  in  the  answer. 

;|D.-A  Id. —  Id. —  Id. —  Id. —  It  was  not  error  to  refuse  the  requeat  of  the 
defendant  for  an  instruction  to  the  effect,  that  if  the  jury  found  for  the 
plaintiffs,  In  determining  what  would  have  been  the  Increase  In  the  value  of 
their  crop  by  the  Irrigation,  they  should  deduct  from  the  market  value 
of  the  Increase  the 'expenses  of  Irrigating  the  land  after  building  the 
dam,  and  the  expenses  of  harvesting,  threshing,  sacking,  and  hauling 
such  increase,  and  that  it  was  incumbent  on  the  plaintilfe  to  prove  affirm' 
Qtively  the  amount  of  euoh  ewpeneee.  The  portion  of  the  Instruction 
UatMsed  would  give  the  rule  too  broadly.  If  there  was  evidence  In  the 
cause  from  which  the  jury  might  have  found  the  necessary  deductions, 
they  might  have  done  so,  whether  the  testimony  was  direct  to  the  point, 
or  consisted  of  facts  from  which  they  might  have  been  inferred,  whether 
affirmatively  shown  by  the  plaintiffs  or  In  any  other  way.  This  portion 
of  the  instruction  being  erroneous,  the  whole  was  vitiated. 

Idu^  Id.-^  Id. —  Id. —  Id. —  The  court  refused  the  requeat  of  the  defendant 
for  an  instruction  to  the  effect,  that  If  the  Jury  believed  from  the  evidence 
that  the  bed  of  the  head  of  Mormon  Slough  was  lowered  by  the  act  of 
man,  and  that,  were  it  not  for  such  lowering  of  the  bed,  the  natural 
waters  of  Calaveras  River  would  not  have  flowed  down  Mormon  Slougli, 
then  the  jury  should  find  for  the  "  evidence," 
M^M,  the  Instruction  .waa  properly  refused,  aran  If  tha  wart  "  defmtdemi/* 
InasrtadtB  tha  place  of  «*  MidMoa.* 
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Id. —  Id. —  Id. —  Id. —  Id. —  Btidbwci. —  The  following  question  was  niked  to 
•ererml  witnetaee,  orer  the  objection  of  the  defendants  that  the  damage 
•ought  to  be  eetabUshed  was  apecnlatiTe  and  nncertain :  **  What,  In  joor 
opinion,  would  the  lands  of  the  plaintiffs  haTO  prodaeed  In  the  year  1877, 
If  jron  could  have  procured  water  to  Irrigate  Itr  ffefd^  the  objection 
was  properly  diiallowed. 

Appeai*  from  a  judgment  for  the  plaintiffs,  and  from  an 
order  denying  a  new  trial,  in  the  Fifth  District  Court,  County 
of  San  Joaquin.     Bookeb,  J. 

The  following  are  the  instructions  asked  hy  the  defendants, 
and  refused  by  the  Court,  which  are  referred  to  in  the  syllabi, 
and  which  are  not  set  out  in  the  opinion: 

1.  In  this  action  the  plaintiffs  have  sued  the  defendants  to 
recover  damages  claimed  by  plaintiffs  for  the  alleged  diver- 
sion by  defendants  of  the  natural  waters  of  the  Calaveras 
Eiver  from  the  Mormon  Slough,  running  through  plaintiffs* 
land,  and  plaintiffs  claim  that,  by  such  diversion  of  these  nat- 
ural waters,  they  were  prsvented  from  irrigating  their  lands 
as  they  daim  they  otherwise  would  have  done,  and  that  they 
sustained  damage  by  being  prevented  from  irrigating  their 
grain-lands  with  their  just  and  fair  proportion  of  the  natural 
waters  of  the  Calaveras  River.  In  this  action  the  burden  of 
proof  is  on  the  plaintiffs  to  prove  all  the  material  allegations 
of  their  complaint,  and  unless  they  prove  such  material  alle- 
gations by  the  preponderance  of  the  evidence,  the  jury  should 
find  for  the  defendants. 

2.  If  the  jury  believe  from  the  evidence  that  the  water 
which  flowed  down  the  Calaveras  River  in  the  spring  of  1877, 
and  after  plaintiffs  had  constructed  their  dams,  would  have 
flowed  down  the  Calaveras  River,  and  would  not  have  flowed 
down  Mormon  Slough,  were  it  not  for  the  filling  in  of  the 
natural  channel  of  the  Calaveras  River,  opposite  the  head  of 
Mormon  Slough,  since  the  year  1851  (if  the  jury  believe  from 
the  evidence  that  said  natural  channel  was  so  filled  in),  and 
were  it  not  for  the  lowering  of  the  natural  bed  of  the  head 
of  the  Mormon  Slough  since  1851  (if  the  jury  believe  from 
the  evidence  that  such  natural  bed  of  the  head  of  the  Mor- 
mon Slough  had  been  so  lowered). 

And  if  the  jury  further  believe  from  the  evidence  that  de- 
fendants did  no  more  than  to  cause  the  waters  of  said  Cal- 
averas Biver  to  flow  down  the  river,  as  they  would  have 
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flowed  if  the  natural  ohaimel  of  the  Calaveras  River  had  not 
been  filled  in,  and  the  natural  bed  of  the  head  of  the  Mormon 
Slough  .had  not  been  lowered,  then  the  jury  should  find  for 
the  defendants. 

11.  If  the  jury  believe  from  the  evidence,  that  the  head  of 
the  bed  of  Mormon  Slough  was  lowered  by  the  act  of  man, 
and  that,  were  it  not  for  such  lowering  of  the  head  of  the 
bed  of  Mormon  Slough,  the  natural  waters  of  the  Calaveras 
River,  which  flowed  down  to  the  head  of  Mormon  Slough, 
after  plaintiffs  had  built  their  dams,  would  not  have  flowed 
down  Mormon  Slough,  then  the  jury  should  find  for  the  evi- 
dence. 

W.  L.  Dudley,  J.  A.  Louttit,  Terry  &  McKinne,  and  /.  H. 
Budd,  for  Appellants,  cited  Angell  on  Watercourses,  7th  ed. 
§  90;  Oardner  v.  Newburgh,  2  Johns.  Ch.  166;  Wheathy  v. 
BaugK  26  Pa.  St.  528,  531 ;  Moore  v.  Browne,  3  Dyer,  819  b; 
Wadsworth  v.  Tillotson,  15  Conn.  366,  373 ;  Shury  v.  Piggot, 
Bulst.  339 ;  Tyler  v.  Wilkinson,  4  Mason,  397 ;  Code  Civ.  Proc. 
§1870,  div.  9;  1  Whart  Ev.  §439,  and  cases  cited;  Muldowney 
V.  III.  Cen.  R.  B.,  39  Iowa,  615;  Sedgwick  on  Damages,  5th 
ed.  122 ;  Selden  v.  Cashman,  20  Cal.  57 ;  Oiles  v.  O'Toole,  4 
Barb.  263;  Blanchard  v.  Ely,  21  Wend.  342;  S.  C,  34  Am. 
Dec  250;  17  Wend.  161;  Page  v.  Hazard,  5  Hill,  603;  PoTr 
lett  ▼.  Long,  68  Barb.  36 ;  Oriffen  v.  Coiner,  16  N.  Y.  489. 

F.  T.  Baldwin  and  /.  C  Campbell,  for  Kespondents. 

The  plaintiifs  being  riparian  proprietors  on  Mormon  Chan- 
nel, had  the  right  to  have  the  water  of  said  slough  flow  down 
naturally  to  their  land,  undiminished  and  imobstructed.  {HiU 
V.  Newman,  5  Cal.  445,  446;  John  v.  Jordan,  2  Mete.  Mass. 
239;  Wheailey  v.  Baugh,  25  Pa.  St.  528;  Angell  on  Water- 
courses, 106,  §97,  and  authorities  there  cited. 

The  plaintiffs  had  also  acquired  a  right  to  have  the  water 
flow  down  said  slough,  by  adverse  uses,  as  against  the  defend- 
ants, who  were  riparian  proprietors  upon  the  Calaveras  River 
below  the  source  of  the  slough,  for  the  reason  that  the  water 
had  so  run  in  said  slough  for  more  than  flve  years,  and  the 
right  was  acquired  by  adverse  enjoyment  of  the  water.     (Or 
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daU  ▼•  Woods,  8  CaL  144;  American  Company  ▼.  Bradford, 
27  id.  366,  367;  Wright  ▼.  Howard,  1  Sim.  k  Stn.  190.) 

The  defendants  had  not  the  right  to  remove  from  the  bed 
of  the  river  the  sand  and  soil  that  had  been  gradually  accu- 
mulating in  it  for  years,  or  since  the  year  1853.  (See  2  BL 
Com.  262 ;  Brovme  y.  Kennedy,  6  Har.  &  J.  194;  S.  C,  9  Am. 
Dec.  603 ;  Nichane  v.  Shepherd,  26  Ohio  St  40-45 ;  OoodeeU 
V.  Lawson,  42  Md.  348.) 

The  opinions  of  the  witnesses  as  to  the  amount  of  grain 
plaintiffs'  land  would  have  produced  if  irrigated  was  properly 
admitted  by  the  Court  Such  evidence  did  not  establish  damr 
ages  either  remote  or  speculative  (HaU  v.  Paige,  Term  187 
of  Supreme  Court;  Seamnnn  v.  amiO,,  46  Barb.  821,  822.) 

Thoknton,  J.: 

This  action  was  brought  to  recover  of  defendants  damages 
for  diverting  water  from  Mormon  Slough,  a  natural  water- 
course, by  which  plaintiffs  were  prevented  from  irrigating 
their  growing  crops  of  wheat  and  barley  in  1877,  and  in  con- 
sequence of  which  they  suffered  loss  and  damage. 

On  the  trial  a  verdict  was  rendered  in  favor  of  plaintiffs 
for  one  thousand  dollars,  on  which  judgment  was  entered. 
Defendants  moved  for  a  new  trial,  which  was  denied,  and  they 
prosecute  this  appeal  from  the  judgment  and  the  order  deny- 
ing  a  new  trial. 

On  the  trial  several  exceptions  were  reserved  to  the  rulings 
in  relation  to  the  admissibility  and  exclusion  of  evidence,  and 
in  giving  and  refusing  instructions,  which  are  indicated  in  a 
statement,  which  we  are  called  on  to  consider  and  pass  on. 

It  appears  from  the  statement  that  the  evidence  proved,  or 
tended  to  prove,  that  Mormon  Slough  or  channel  heads  from 
and  runs  out  of  the  Calaveras  River  to  the  east  of  Stockton, 
and  about  four  miles  in  a  north-easterly  direction  from  plaint- 
iffs' land,  and  flows  thence  in  a  south-westerly  direction  to 
the  Stockton  Channel,  a  distance  of  about  twenty  miles.  The 
slough  runs  through  the  land  of  plaintiffs  in  two  channels. 
The  defendants  own  land  on  the  Calaveras  River,  below  the 
point  where  Mormon  Slough  runs  out  of  the  river.  The 
slough  is  a  natural  watercourse,  having  a  well-defined  chan- 
nel and  banks.    In  1850,  and  before  the  channel  of  the  Cal- 
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aTeras  was  filled  in  by  mming  debris,  it  (the  lower  channel  of 
the  river)  was  lower  £n»n  six  to  four  feet  than  the  bed  or 
channel  of  the  slough,  so  that  the  waters  from  the  river  did 
not  flow  into  the  slough  until  the  waters  of  the  river  had 
risen  from  four  to  six  feet  The  channel  of  the  river  was  so 
filled  by  the  debris  brought  from  above,  that  when  the  water 
was  low,  most  or  nearly  all  of  it  ran  into  or  through  the  slough. 
This  has  been  the  case  since  the  heavy  rains  and  great  flood 
of  1862  (unless  prevented  by  artificial  means),  so  that  in  dry 
seasons,  or  the  dry  season  of  the  year,  nearly  all  of  the  water 
ran  into  the  slough,  and  during  the  whole  or  greater  part  of 
the  year,  water  was  in  the  bed  of  the  slough,  while  in  the 
latter  part  of  the  dry  season  little  or  none  ran  in  the  river 
below  the  head  of  the  slough.  In  the  fall  of  1876  and  the 
winter  of  1877,  the  plaintiffs  put  in  a  crop  of  wheat  and  bar- 
ley on  the  land  described  in  the  complaint,  through  whidi  the 
slough  ran  as  above  stated  —  one  hundred  acres  in  wheat  and 
twenty-five  in  barley.  There  was  a  good  stand  of  grain  in 
April,  1877,  and  at  that  time  it  looked  well.  The  plaintiffs 
made  arrangements  to  irrigate  the  land  in  crop  in  the  spring 
of  1877,  by  damming  the  north  channel  of  the  slough,  so  as 
to  make  the  water  fiow  into  the  south  channel,  along  which 
the  greater  portion  of  their  crop  was  sowed  and  was  growing. 
This  arrangement  was  completed  by  plaintiffs  in  the  month 
of  April,  1877,  when  their  crops  looked  welL  When  their 
arrangements  for  this  purpose  were  completed,  they  found 
that  defendants  had  stopped  the  mouth  of  the  slough  by  dig- 
ging a  ditch  in  the  bed  of  the  river,  and  damming  the  mouth 
or  exit  of  the  slough  from  the  river,  so  that  the  water  was 
compelled  to  flow  down  the  river,  instead  of  flowing,  as  had 
been  the  case  for  about  flfteen  years,  into  the  slough.  In  con- 
sequence of  this,  the  water  was  cut  off  from  the  slough,  the 
plaintiffs  were  unable  to  irrigate  their  growing  crop,  and  the 
product  was  small  —  only  about  four  hundred  and  fifty  bushels 
of  wheat  and  about  fifty  bushels  of  barley.  There  was 
also  evidence  tending  to  show  that  the  defendants  had  pur- 
chased, in  1877,  of  the  Mokelumne  and  Campo  Seco  Canal 
and  Mining  Company,  four  hundred  miners'  inches  of  water, 
which  were  furnished  to  them  during  a  period  commendng 
16th  of  April,  1877,  and  ending  on  the  1st  of  June  of  that 
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year.  This  water  so  furnished  was  taken  from  the  south  and 
middle  forks  of  the  Mokelumne  River,  and  turned  into  the 
Calaveras  River  (above  the  head  of  Mormon  Slou^),  down 
which  river  it  was  to  flow  to  the  lands  of  defendants,  so  that 
it  might  be  used  by  them  for  irrigation.  The  quantity  of  rain 
which  fell  in  the  valleys  around  the  lands  referred  to  was- 
smalL  At  various  times  since  1852  dams  have  been  placed 
in  the  head  of  the  slough  to  turn  the  water  from  the  slough,, 
and  cause  it  to  run  in  the  river;  and  in  1871  obstructions 
were  placed  in  the  river,  below  the  head  of  the  slough,  U> 
cause  the  waters  to  run  into  and  through  the  slough. 

The  Court  of  its  own  motion  instructed  the  jury  as  follows : 

''  This  is  an  action  brought  by  the  plaintiffs  here  against  these 
defendants,  wherein  the  plaintiffs  allege  themselves  to  be  the 
owners  of  certain  lands  described  in  the  complaint,  and  allege 
that  the  Mormon  Slough  was  a  natural  stream  of  water  flow- 
ing through  their  lands.  If  you  believe  from  the  evidence 
that  the  Mormon  Slough  was  a  natural  stream  of  water  and  the 
water  would  have  flowed  through  their  lands,  but  for  the  diver- 
sion of  the  natural  flow  of  that  water  by  the  d^endants,. 
the  plaintiffs  are  entitled  to  a  verdict  for  whatever  damages 
they  may  have  sustained  to  their  crops,  provided  they  were 
prepared  to  use  the  water  and  had  made  the  necessary  prep- 
arations as  they  have  alleged  in  the  complaint  The  measure 
of  damages  in  this  case  is  the  amount  of  injury  to  the  crops 
described  in  the  complaint  by  the  act  of  the  defendants  in  di- 
verting the  natural  flow  of  that  water,  if  they  did  divert  it. 
It  is  for  you,  after  weighing  and  deliberately  considering  all 
the  evidence  in  this  case,  to  say  what  damages  the  plaintiff 
suffered. 

"  If  you  find  for  the  plaintiffs,  your  verdict  will  be :  '  We, 
the  jury,  find  for  the  plaintiffs  — '  in  such  damages,  according 
to  the  evidence,  as  you  think  the  plaintiffs  may  be  entitled  to 
recover. 

"  If,  however,  the  plaintiffs  received  no  damage  by  any  act 
of  the  defendants,  or  they  did  not  divert  the  natural  waters 
of  this  stream  to  the  injury  of  the  plaintiffs,  then  your  ver- 
dict will  be  for  the  defendants." 

It  is  objected  to  these  directions  of  the  Court,  that  it  was 
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assumed  by  them  as  a  fact  that  defendants  had  diverted  the 
natural  waters  of  Mormon  Slongh. 

In  our  judgment,  the  directions  referred  to  were  not  ob- 
noxious to  any  such  objection.  The  question  of  diversion  or 
not  by  the  defendants  was  in  plain  language  left  to  the  jury. 

It  is  also  urged  that  in  the  first  part  of  these  directions,  it 
was  stated  to  be  law  that  if  the  plaintiffs  were  prepared  to 
use  the  water,  they  were  entitled  to  a  verdict  for  whatever 
•damages  they  may  have  sustained  to  their  crops;  that  there 
was  no  qualification  to  this  in  that  part  of  the  instruction; 
that  the  instruction  did  not  state  the  true  rule  of  damages 
and  gave  no  definite  rule  for  ascertaining  such  damages. 

There  are  two  points  made  in  the  foregoing: 

As  to  the  first  point,  we  do  not  think  the  Court  instructed 
the  jury  as  contended  on  behalf  of  defendanta.  The  jury 
was  not  told  that  if  the  plaintiffs  were  prepared  to  use  the 
water  they  were  entitled  to  a  verdict  for  whatever  damages 
they  may  have  sustained  to  their  crops.  But  they  were  told 
that  if  the  defendants  diverted  the  natural  flow  of  the  water 
into  the  slough,  the  plaintiffs  were  entitled  to  a  verdict  for 
whatever  damages  they  may  have  sustained  to  their  crops* 
provided  they  (the  plaintiffs)  were  prepared  to  use  the  water 
and  had  made  the  necessary  preparations,  as  they  alleged  in 
their  complaint  In  this  the  Court  did  not  err.  The  ques- 
tion of  diversion  was  left  to  the  jury,  and  the  directions  just 
referred  to  above  were  made  to  depend  on  the  defendants 
having  made  such  diversion,  and  that  the  plaintiffs  were,  if 
such  diversion  was  found  to  have  been  made  by  defendants, 
-entitled  to  a  verdict,  if  they  found  that  they  were  in  the  con- 
dition above  stated. 

It  should  be  remarked  here  that  the  whole  instruction  on 
the  part  of  the  Court  should  be  taken  together  to  arrive  at 
its  meaning,  and  that  no  proper  interpretation  of  the  mean- 
ing of  the  Court  could  be  made  on  detached  or  isolated  por- 
tions of  it 

As  to  the  contention  that  there  was  no  qualification  of  this 
part  of  the  instruction,  the  defendants'  counsel  are  mistaken^ 
as  we  have  pointed  out 

The  second  point  is  that  the  instruction  did  not  state  iSbib 
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true  rale  of  damages,  and  gave  no  definite  rale  for  aacertain- 
ing  such  damages. 

The  Court  stated  no  rale  of  damages  whaterer,  but  in  a 
general  way.  It  was  not  bound  to  state  such  rule.  It  was 
not  obliged  to  instract  the  jury  at  all  of  its  own  motion.  It 
was  bound  to  pass  on  such  propositions  of  law  as  were  re- 
quested by  either  party  to  be  given  in  charge  to  the  jury,  and 
give  or  refuse  them,  or  give  them  in  a  modified  form;  but 
further  than  this  the  law  did  not  require  it  to  go.  A  failure 
to  give  any  charge  of  its  own  motion  was  not  error.  If  the 
counsel  for  defendants  desired  the  Court  to  instruct  the  jury 
more  particularly  as  to  ihe  rule  of  damages,  they  could  havty 
presented  it  in  Uie  form  of  a  request  This  was  done  during 
the  course  of  the  trial;  as  to  that  we  will  have  some  observa- 
tions to  make  hereafter. 

The  eighth  request  of  defendants,  which  was  refused  by 
the  Court,  and  to  which  an  exception  was  reserved,  is  in  the 
following  words: 

''  A  riparian  proprietor  who  takes  water  from  a  channel  in 
which  it  naturally  flows,  has  no  legal  right  to  take  it  beyond 
his  own  land  before  returning  it  to  its  natural  channel.  So, 
if  the  jury  believe  from  the  evidence  that  the  natural  waters 
of  the  Calaveras  River  and  Mormon  Channel  would  have  flowed 
in  the  main  Mormon  Channel  after  plaintiffs  had  built  their 
dams,  unless  diverted  by  said  dams  or  other  means,  and  if 
the  jury  further  believe  from  the  evidence  that  plaintiffs'  dam 
in  the  main  channel  of  Mormon  Slough  was  not  built  on  their 
land  for  the  purposes  of  irrigation,  but  on  the  land  of  one 
Murphy,  whose  lands  did  not  adjoin  the  land  of  plaintiffs^ 
and  unless  the  jury  believe  from  the  evidence  that  the  pro- 
prietors of  intermediate  lands  consented  to  the  diversion  of 
said  natural  water  from  the  main  channel  of  the  Mormon 
Slough  by  the  dam  placed  therein  by  plaintiffs  (and  such  con- 
sent should  be  shown  by  the  evidence),  then  the  jury  should 
find  for  the  defendants." 

And  it  is  urged  that  in  this  there  was  error,  because  plain- 
tiffs did  not  show  the  consent  of  the  intermediate  owners  of 
land  referred  to  in  the  request 

As  to  this,  it  is  only  necessary  to  say  that  no  intermediate 
landowner  is  here  objecting  to  plaintiffs'  bringing  the  water 
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through  their  lands.  As  ihej  made  no  objection,  we  can  not 
see  that  the  defendants  could  make  the  objection  for  them  or 
either  of  them.  No  objection  appearing,  it  is  proper  to  con- 
clude that  no  one  of  such  owners  ever  objected. 

The  Court  did  not  err  in  refusing  requests  of  defendants 
numbered  one  and  two.  As  to  the  material  allegations  of  the 
complaint  referred  to  in  request  one,  they  were  not  all  denied. 
The  allegation  that  the  water  was  diverted  by  dams  and  ob- 
structions placed  there  by  defendants,  was  not  denied. 

The  defendants  requested  the  Court  to  instruct  as  follows: 

"The  plaintiffs  are  not  in  any  event  entitled  to  recover 
damages  for  the  diverting  from  Mormon  Channel  any  waters 
which  were  not  the  natural  waters  of  the  Calaveras  River, 
nor  for  the  diverting  of  any  waters  in  excess  of  plaintiffs'  just 
and  fair  proportion  of  the  natural  waters  of  the  Calaveras 
Biver  and  Mormon  Slough. 

"If  the  jury  believe  from  the  evidence  that  the  defend- 
ants, or  any  of  them,  caused  to  be  turned  in  and  run  down 
the  Calaveras  River,  above  Mormon  Slough,  prior  to  the  erec- 
tion of  plaintiffs'  dams,  and  until  the  1st  of  June,  1877, 
waters  taken  from  the  Mokelumne  River;  and  if  the  jury 
further  believe  from  the  evidence  that  the  natural  waters  of 
the  Calaveras  River  did  not  run  down  the  river  to  the  head 
of  Mormon  Slough  in  sufficient  quantity  to  irrigate  plaintiffs' 
land  in  the  spring  of  1877,  and  irfter  plaintiffs  had  constructed 
their  dams,  then  the  jury  should  find  for  the  defendants." 

The  Court  did  in  effect  charge  all  these  propositions  in  giv- 
ing the  following  requests  asked  by  defendants : 

"  Third.  In  no  event  were  the  plaintiffs  entitled  to  the  use 
as  riparian  proprietors  of  any  water  except  the  water  that 
would  naturally  flow  down  the  Calaveras  River  and  the  Mon- 
mon  Slough,  and  if  the  jury  believe  from  the  evidence  that 
any  water  was  turned  in  the  Calaveras  River  above  the  head 
of  Mormon  Slough,  at  the  request  of  the  defendants  or  any 
of  them,  from  ditches  which  drew  their  water  from  Mokel- 
umne River,  then  the  plaintiffs  can  not  recover  any  damages 
for  being  deprived  of  the  use  of  the  water  that  was  so  turned 
in  the  Calaveras  River. 

"  FourtL  The  plaintiffs  had  not  the  l^al  right  to  use  for 
the  purpose  of  irrigation  all  of  the  natural  waters  of  the 
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Calaveras  Kiver  which  flowed  down  the  Calaveras  Biver  and 
Mormon  Slough.  The  other  riparian  proprietors  of  land  on 
the  Mormon  Slough  had  a  legal  right  to  use  such  natural 
waters  equally  with  plaintifiFs.  The  plaintiffs  had  no  legal  ex- 
clusive ri^t  to  use  such  natural  waters  for  the  purpose  of  irri- 
gation in  excess  of  their  just  and  fair  proportion  thereof. 

^'  Seventh.  If  none  of  the  natural  waters  of  the  Calaveras 
Kiver  would  have  flowed  down  Mormon  Channel  after  plain- 
tiffs had  erected  their  dams;  if  the  natural  bed  of  the  Cala- 
veras Kiver  at  the  head  of  Mormon  Slough  had  not  been 
filled  up  (if  filled  up),  and  the  natural  bed  of  the  head  of 
Mormon  Slough  had  not  been  lowered  (if  lowered),  then  the 
jury  should  find  for  the  defendants. 

"  Ninth.  If  the  jury  believe  from  the  evidence  that  the  de- 
fendants, or  any  of  them,  caused  to  be  turned  into  the  Cala- 
veras Kiver,  above  the  head  of  Mormon  Slough,  waters  taken 
from  the  Mokelumne  Kiver,  and  such  waters  continued  to 
flow  down  the  Calaveras  Kiver  from  the  middle  of  April  un- 
til the  1st  of  June,  1877,  then  the  tplaintiffs  can  not  recover 
because  the  defendants  prevented  them  from  using  such 
waters.*' 

An  exception  was  reserved  to  the  following  instruction  asked 
by  the  plaintiffs: 

'^  Every  riparian  owner  upon  a  stream  has  a  right  to  use  in 
a  reasonable  way,  the  water  of  said  stream  for  domestic  pur- 
poses, for  the  irrigation  of  his  land,  or  for  propelling  machin- 
ery, if  the  quantity  of  water  will  warrant  such  use  above  the 
amount  required  for  domestic  purposes.'' 

As  to  this,  the  counsel  for  defendants  said  ^the  plaintiffs 
were  entitled  to  the  reasonable  use  of  the  natural  waters  of 
the  Mormon  Channel.  By  reasonable  use  is  meant  reasonable 
quantity  as  well  as  reasonableness  in  the  manner  of  its  use. 
The  vice  of  the  instruction  is  that  the  right  to  use  the  water 
is  qualified  by  the  reasonable  manner  of  its  use,  and  not  by 
any  reasonableness  in  respect  to  the  quantity  used." 

In  our  judgment  the  criticism  of  the  learned  counsel  is  not 
warranted.  It  savors  of  hypercriticism.  The  instruction  as 
given  embraced  quantity  as  well  as  manner. 

We  do  not  see  that  any  injury  was  done  to  the  defendants 
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in  giving  tlie  instructicm  eighty  asked  by  the  plaintiffs.  It 
was  in  these  words : 

"In  the  State  of  California  the  right  to  the  use  of  water 
becomes  fixed  after  five  years'  adverse  enjoyment  of  the 
same." 

There  was  some  evidence,  in  our  view,  on  which  such  a 
charge  might  be  predicated.  Further,  in  our  opinion,  the 
plaintiffs  were  entitled  to  recover  if  there  was  a  diversion, 
which  seems  to  have  been  clearly  shown.  In  fact,  the  diver- 
sion was  not  denied  in  the  answer,  so  that  the  charge  objected 
to  was  immaterial  and  did  no  injury* 

The  Court  refused  the  following  request  asked  by  defend- 
ants: 

"If  the  jury  believe  from  the  evidence  and  under  the  in- 
structions of  the  Court  that  the  plaintiffs  had  the  legal  right 
to  the  use  of  the  natural  waters  of  the  Calaveras  Biver, 
which  would  have  flowed  down  the  river,  and  down  Mormon 
Slough  in  the  spring  of  1877,  unless  the  defendants  had 
diverted  the  same  from  said  Mormon  Channel,  then  the  jury 
are  to  consider  and  determine  from  the  evidence : 

"  1.  What  amount  of  plaintiffs'  grain  land,  if  any,  plain- 
tiffs' just  and  fair  proportion  of  such  natural  waters  would 
have  irrigated  after  they  had  erected  their  dam. 

"2.  What  would  have  been  the  increase,  if  any,  of  the 
ralue  of  their  grain  crop  that  year  by  such  irrigation. 

"  In  determining  what  would  have  been  the  increase  of  sudi 
value,  if  any,  the  jury  are  to  deduct  from  the  market  value 
of  the  increase,  if  any,  of  the  amoimt  of  grain  from'  such 
irrigation,  the  expenses  of  irrigating  the  land  after  the  build- 
ing of  the  dams,  and  the  expenses  of  harvesting,  threshing, 
sacking,  and  hauling  to  market  such  increase,  if  any,  in  the 
amount  of  grain. 

"  And  it  was  incumbent  on  the  plaintiffs  to  prove  afiSrma- 
tively  the  amount  of  such  expenses." 

The  object  of  the  defendants  in  this  request  was  to  state 
the  correct  rule  of  damages  in  the  case.  Granting  that  the 
rule  was  correctly  stated  in  the  request,  the  portion  of  it  that 
it  was  incumbent  on  the  plaintiffs  to  prove  affirmatively  the 
amount  of  such  expense,  would  give  the  rule  too  broadly.  If 
there  was  evidence  in  tiie  cause,  from  which  the  jury  might 
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have  found  the  necessary  deductions,  they  mi^t  have  done 
so,  whether  the  testimony  was  direct  to  the  point  or  consisted 
of  facts  from  which  they  might  have  been  inferred,  whether 
afltonatively  shown  by  the  plaintiffs  or  in  any  other  way. 
For  these  reasons  we  do  not  think  the  C!ourt  committed  an 
error  in  refusing  to  charge  as  requested.  This  portion  of  the 
request  being  erroneous,  the  whole  was  so  vitiated  that  it  was 
no  error  to  reject  it  entirely.  {Shea  v.  P.  di  B.  F.  22.  B.  Co., 
44  Cal.  429.) 

Further,  in  relation  to  this  matter,  taking  the  whole  testi- 
mony into  consideration  and  the  verdict  of  the  jury,  we  think 
the  jury  did  not  find  a  greater  amount  of  damages,  than  the 
plaintiffs  were  entitled  to  recover,  under  the  rule  as  requested 
to  be  charged. 

The  eleventh  request  of  defendants  was  properly  refused 
even  if  the  word  '^  defendants  *'  was  inserted  in  place  of  the 
last  word  "  evidence  "  in  the  request 

On  the  trial  of  the  cause  the  plaintiff,  Susan  Potter,  testi- 
fied that  she  had  farmed  land  since  she  was  a  child;  that  she 
had  known  lands  of  the  same  kind  of  soil  as  the  land  of 
plaintiffs,  and  in  its  neighborhood,  irrigated  in  the  years  1872 
and  1877 ;  that  she  had  irrigated  one  hundred  acres  of  this  same 
land  in  1871,  and  had  cultivated  the  same  land  since  187L 
Counsel  for  plaintiffs  then  put  to  her  this  question : 

"  What,  in  your  opinion,  would  the  land  of  plaintiffs  have 
produced  in  the  year  1877,  if  you  could  have  procured  water 
to  irrigate  it,  as  you  made  preparations  to  do  i " 

The  counsel  for  defendants  objected  to  the  question  as  in- 
competent, that  the  damage  sought  to  be  established  was 
speculative  and  uncertain,  and  not  the  proper  measure  of 
damages. 

The  Court  overruled  the  objection  and  defendants  excepted. 

The  question  was  competent  The  damage  sought  to  be 
established  by  it  was  direct  and  not  of  a  speculative  or  uncer- 
tain character.  No  measure  of  damages  was  specified  in  the 
question.  The  objection  was  properly  disallowed.  There  was 
no  objection  made  to  the  competency  of  the  witness  to  give 
an  opinion.  The  evidence  showed  her  to  be  competent,  in  our 
judgment 

Substantially  the  same  question  was  put  to  other  witnesses, 
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viz.:  William  Ellia,  William  Prather,  Thomas  Flood,  and 
Willis  Prather.  The  same  objection  was  made  as  regards  each 
one  of  these  witnesses,  and  the  ruling  was  the  same*  The 
Court  admitted  the  testimony,  overruling  the  objections  oi 
defendants,  and  exceptions  were  reserved.  There  was  no 
error  in  the  ruling  of  the  Court  The  opinions  of  the  wit- 
nesses who  were  competent,  were  admissible  on  the  issue  of 
damages. 

The  evidence,  in  our  opinion,  was  sufficient  to  justify  the 
verdict  We  find  no  error  in  the  record,  and  the  judgment 
and  order  are  affirmed,  and  it  is  so  ordered. 

Shabfstsin,  J.,  and  Mtbiok,  J.,  concurred* 


[No.  7,177. —  Department  One.] 

R  G.  LEWIS  BT  AL.  v.  A.  K  KELTON  bt  TJx- 

9K4raMBNT      ON      MOTION      FOB      NNW      TBIAL — SpSCIFXCATIONS  —  CONyNTND  — 

DariNiTioN. —  A  flnding  that  EL  and  wife  conveyed  the  premiees  neces* 
earlly  inclndei  a  finding  of  an  acknowledgment  and  of  every  fftct  eesentlal 
to  such  conveyance. 

Appeal  by  the  plaintiffs  from  an  order  granting  the  de- 
fendants a  new  trial  in  the  Superior  Court  of  Alameda  County. 
Obake,  J. 

Action  of  ejectment  It  appeared  that  the  title  of  the  land 
in  controversy  was  on  the  27th  of  June,  1866,  in  the  de- 
fendant Eelton,  who  on  that  day  filed  a  declaration  of  home- 
stead upon  the  land,  which  it  was  admitted  had  never  been 
abandoned  unless  by  a  deed  referred  to  in  the  transcript  aa 
the  deed  of  the  two  defendants  to  S.  F.  Lewis  (the  plaintiffs' 
ancestor).  The  Court  found  "  that  on  the  18th  day  of  Feb- 
ruary, 1867,  the  defendants  conveyed  to  S.  F.  Lewis,  deceased, 
the  premises  described  in  plaintiffs'  complaint." 

Oray  A  Haven,  for  Appellants. 

The  Court  found  the  utimate  fact  and  that  was  sufficient 
{Bmia  V.  AeJcer,  52  CaL  219;  Coveny  v.  Hale,  49  id.  66a.)j 
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Moses  0.  Cobb,  for  Bespondent 
Bo88^  J.: 

This  cause  was  tried  in  the  late  Third  District  Oonrt^ 
County  of  Alameda,  and  resulted  in  a  judgment  for  the  plain- 
tiffs. The  defendants  made  a  motion  for  a  new  trial,  based 
on  a  statement  of  the  case.  The  motion  was  heard  before  the 
Superior  Court  of  that  county,  and  resulted  in  the  entry  of 
an  order  granting  a  new  trial,  on  the  ground  that  the  disputed 
premises  constituted  the  homestead  of  the  defendants,  and  that 
the  statement  did  not  show  that  the  deed  from  them  to  S. 
S.  Lewis  (the  plaintiffs'  predecessor)  was  ever  acknowledged 
by  the  grantors  as  required  by  the  statute.  But  the  learned 
Judge  who  granted  the  motion  overlooked  the  fact  that  the 
trial  Court  found  that  the  deed  to  Lewis  conveyed  the  premises, 
and  that  this  finding  was  not  attacked  by  the  moving  parties 
in  their  specifications  of  error  even  as  permitted  to  be 
amended. 

The  finding  that  the  deed  conveyed  the  premises  necessarily 
included  a  finding  of  every  fact  essential  to  such  oonveyanoe. 
As  this  finding  of  the  Court  was  not  assailed,  it  was  not 
necessary  for  the  statement  to  contain  the  evidence  in  sup- 
port of  it 

Order  granting  a  new  trial  reversed. 

MoKiNSTBY,  J.i  and  MoEjee^  J.,  concurred. 


[No.  7,50S.— Department  One.] 

MANUEL  LOUIS  v.  ALBERTO  TRISCONT. 

JomT  Pbomissobt  Nora  —  Subyiyino  Joxht  liAKam  —  JuooMKfT  —  Itaan 
—  BiLBABB  —  BSTATSS  OF  Dbcbasid  Pibsons.-^  In  an  action  asainat  tba 
anrylTor  of  two  joint  makers  of  a  note,  the  defendant  pleaded  that  the 
note  had  been  presented  to  the  administratrix  of  the  deceased  maker  and 
allowed  as  a  claim  against  his  estate:  Held,  that  the  facts  pleaded  did 
not  eonstltnte  a  defense. 

Appsal  frmn  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  Monter^  County.    Alsxanbsb^  J. 
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N.  A.  Dom  and  W.  M.  B.  Parker,  for  Appellant 

The  note  sued  on  is  joint  in  form^  and  a  judgment  against 
one  of  the  joint  makers  merges  the  debt  as  to  all.  (13  Cal. 
33,  and  cases  there  cited;  Benson  v.  Paine,  17  How.  407; 
Bobertson  v.  Smith,  18  Johns,  459;  S.  C,  9  Am.  Dec.  227; 
Suydam  v.  Barber,  18  N.  Y.  468.)  And  an  order  in  probate 
proceedings  allowing  a  claim  has  the  same  force  and  effect 
as  a  judgment.  (Deck's  Estate  v.  Oherke,  6  Cal.  666 ;  Pico  v. 
De  La  Guerra,  18  id.  422;  Estate  of  Cook,  14  id.  129.) 

The  plaintiff,  if  he  intended  to  make  a  claim  against  the 
defendant,  the  survivor,  should  have  proceeded  against  him 
first  imtil  he  had  exhausted  his  remedy.  (Pope  v.  Cole,  55 
N.  Y.  124;  42  id.  373;  Pomeroy  on  Remedial  Rights,  §§  302, 
303,  352.)  And  now  having  elected  to  proceed  against  the 
estate  first,  he  has  waived  his  right  to  proceed  against  the 
survivor. 

8.  F.  Oeil,  for  Respondent 

An  order  in  probate  proceedings  allowing  a  claim  is  not  a 
judgment,  but  simply  a  judicial  determination  of  the  estate^B 
indebtedness  in  a  specified  sum  to  a  particular  person, 
{Beckett  et  al.  v.  Selover,  7  Cal.  215 ;  Magraw  v.  McOlynn,  26 
id.  420.) 

The  plaintiff  could  have  joined  the  estate  with  the  defend- 
ant or  proceeded  against  the  surviving  debtor  alone,  which  he 
elected  to  do.  (Bank  of  Stockton  v.  Rowland,  42  Cal.  129; 
Bostmck  v.  McEvoy,  6  Pacific  Coast  Law  Journal,  1031;  1 
Parsons  on  Notes  and  Bills,  250,  251.) 

The  Coubt: 

The  demurrer  to  the  answer  was  properly  sustained. 

Defendant  and  A.  Manuel,  deceased,  were  joint  makers  of 
the  promissory  note  sued  upon.  Plaintiff  presented  the  note 
to  the  administratrix  and  to  the  Probate  Judge,  by  whom  it 
was  allowed  as  a  claim  against  the  estate  of  decedent.  Even 
admitting  that  the  rule  now  applies  here,  that  a  judgment 
against  one  of  joint  obligors  merges  the  debt  as  to  all,  the 
allowance  of  the  claim  in  the  probate  proceedings,  while  prima 
fade  it  determines  its  validity,  is  not  conclusive  as  against 
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parties  interested  in  the  estate,  and  is  not  a  final  adjudication 
against  the  estate  which  could  be  held  to  release  the  co- 
obligors. 

If,  by  the  law  of  this  State,  a  legal  action  can  only  be  main- 
tained against  the  survivor  ahne  (Pomeroy,  Hemedial  Eights^ 
302 )y  the  presentation  to  the  administratrix  and  judge  is  no  de- 
fense on  the  part  of  defendant  If,  as  in  England  (Id.), 
an  original  suit  in  equity  could  be  maintained  against  the  rep- 
resentatives of  the  estate  and  defendant,  it  is  enough  to  say  no 
such  suit  has  been  brought  Even  if  the  latter  remedy  were 
the  only  one,  the  defendant  here  has  not  pleaded  the  non- 
joinder of  the  administratrix.  In  no  view,  therefore,  does  the 
portion  of  the  answer  demurred  to  constitute  a  defense. 

Judgment  affirmed. 


(No.  7,864. —  Departmait  One.] 

HENEY  P.  IRVING  v.  FRANK  CUNNINGHAM  et 


N«w  TuAL  —  DisciuBTiON  OF  CoDBT  —  CoNSTBUCTTON  OF  Dbid. —  A  deed  de- 
scribed the  northern  boandary  of  a  tract  of  land  as  "  a  line  drawn  from 
a  point  two  hundred  varas  south  of  a  house  occupied  by  a  squatter  named 
Bspejo,  and  passing  to  a  point  at  a  small  creek  (un  arroyito)  about  two 
hundred  varas  south  of  the  house  now  occupied  by"  the  grantor.  There 
were  at  the  time  of  the  execution  of  the  deed,  and  still  are,  two  creeks, 
each  of  which  had  a  name,  the  one  —  called  the  School  House  Creek  — 
more  than  five  hundred  varas,  and  the  other  —  called  the  Alta  Creek  — 
more  than  one  thousand  eight  hundred  varas  to  the  south  of  that  house. 
There  was  also  evidence  tending  to  prove  tliat  there  was  at  the  time  of  the 
execution  of  the  deed,  a  small  arroyo  about  two  hundred  varas  south  of 
the  house,  traces  of  which  still  remain. 
Beld,  that  the  deed  was  to  be  construed  as  referring  to  the  small  creek  or 
arroyito  formerly  existing  two  hundred  varas  south  of  the  house. 

Id. —  Id. —  Where  the  decision  is  against  the  weight  of  the  evidence,  it  is  the 
duty  of  the  Court  to  grant  a  new  triaL  So  held  where  a  new  trial  was 
granted  by  the  Superior  Court  is  a  case  tried  In  the  District  Court. 

Appeal  from  an  order  granting  the  plaintiff  a  new  trial  in 
the  Superior  Court  of  Alameda  County.     Cbanb^  J, 

Petition  for  hearing  in  Bank  was  filed  in  this  ease  after 
judgment,  and  denied. 
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James  McCabe,  for  Appellants. 

Mid^.  MuUany,  for  Appellant  McCrindlei 

Henry  P.  Irving,  for  BespondenL 

Ross^  J.: 

Appeal  from  an  order  made  by  the  Superior  Cotirt  of  Ala- 
meda County^  granting  a  new  trial  in  a  case  tried  before  the 
late  District  Court  of  that  county.  The  principal  question 
in  the  case  relates  to  the  proper  location  of  one  of  the  calls  of 
the  deed  executed  by  Domingo  Peralta  to  HaU  McAllister  and 
others,  on  the  16th  of  August,  1858.  The  language  of  the 
deed  describing  the  northern  boundary  line  of  the  land  con- 
veyed by  it  is :  "  A  line  drawn  from  a  point  two  hundred  varas 
south  of  a  house  occupied  by  a  squatter  named  Espejo,  and 
passing  to  a  point  at  a  small  creek  (un  arroyito),  about  two 
himdred  varas  south  of  the  house  now  occupied  by  the  said 
Don  Domingo  (tiie  grantor  in  the  deed)  with  his  family;  and 
thence  north-easterly/'  etc  There  is  no  dispute  between  the 
parties  as  to  the  location  of  the  point  two  hundred  varas  south 
of  the  house  occupied  by  Espejo,  nor  is  there  any  con- 
flict in  the  evidence  about  the  fact  that  there  were  at  the 
time  of  the  execution  of  the  deed  in  question,  and  still  are, 
to  the  south  of  the  house  occupied  by  the  grantor,  Peralta,  two 
creeks,  each  of  which  had  a  name,  and  both  of  which  ap- 
pear to  have  been  well  known  —  the  one  called  School  House 
Creek  being  more  than  five  hundred  varas,  and  the  other, 
called  Alta  Creek,  being  more  than  one  thousand  eight  hun- 
dred varas  to  the  south  of  that  house. 

While  it  is  very  evident  from  the  testimony  that  the  wit- 
nesses do  not  agree  in  their  ideas  as  to  what  constitutes  ''a 
creek,"  there  is  no  doubt  that  the  evidence  strongly  prepon- 
derates in  favor  of  the  proposition  that  there  was,  at  the  time 
of  the  execution  of  the  McAllister  deed,  a  small  arroyo  about 
two  hundred  varas  south  of  ihe  house  of  Peralta,  traces  of 
which  still  remain.  Many  of  the  witnesses  speak  of  this  ar- 
royo as  a  creek,  some  as  a  wet-weather  run,  others  as  a  sag^ 
and  others  still  as  a  gulch  or  gully  in  which  water  ran  in  wet 
weather,  and  in  which  it  stood  in  places  in  dry  weather.    A 
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number  of  witnesses  on  behalf  of  the  defendants  testified 
that  there  was  no  "creek"  to  the  south  of  Peralta's  house 
nearer  than  that  spoken  of  as  School  House  Creek;  but  this 
does  not  necessarily  controvert  the  existence  of  the  place  des- 
ignated by  the  grantor  in  his  deed  as  "  un  arroyito"  —  a  small 
arroyo.  At  all  events,  the  preponderance  of  the  evidence  ia 
to  the  efiPect  that  when  the  deed  was  executed  there  was  a  place 
in  the  surface  of  the  ground,  about  two  hundred  varas  south 
of  Peralta's  house,  where  water  ran,  whether  it  be  called  a  run, 
gulch,  gully,  sag,  or  creek. 

The  learned  Judge  who  first  tried  the  cause  found  the  true 
location  of  the  disputed  line  to  be  from  the  point  two  hun- 
dred varas  south  of  the  house  of  Espejo  to  a  point  on  School 
House  Creek  more  than  five  hundred  varas  south  of  Peralta's 
house  —  upon  the  theory  that  there  was  no  "  creek"  two  hun- 
dred varas  south  of  the  latter  house,  and  hence,  that  it  was 
necessary  to  go  to  the  first  creek  to  be  found  to  be  south  of 
the  house,  which  was  School  House  Creek.  In  this  we  think 
there  was  error.  It  must  be  remembered  that  the  grantor, 
Peralta,  was  familiar  with  the  land  he  was  about  to  convey. 
It  is  almost  within  a  stone's  throw  of  the  house  in  which  he 
resided.  In  his  deed  he  described  it  as  "  all  that  land  bounded 
south  by  a  line  dividing  his  lands  from  his  brother  Vicente; 
east  by  the  tops  of  the  high  mountains;  on  the  west,  by  the 
Bay  of  San  Francisco,  and  on  the  north  by  a  line  drawn 
from  a  point  two  hundred  varas  south  of  a  house  of  a  squatter 
named  Espejo,  and  passing  to  a  point  at  a  small  creek  (un 
arroyito)  about  two  hundred  varas  south  of  the  house  now  oc- 
cupied by  said  Domingo,  with  his  family;  and  thence  north- 
easterly in  a  straight  line  to  the  tops  of  the  mountains."  In 
describing  the  northern  boundary  line  he  commences  at  a 
point  two  hundred  varas  south  of  the  house  occupied  by 
Espejo.  As  already  said,  there  is  no  dispute  about  that  point 
It  is  two  hundred  varas  from  the  house  that  was  occupied  by 
Espejo.  In  this  instance,  therefore,  the  grantor  was  correct 
in  his  estimate  of  the  distance  of  two  hundred  varas.  Is  it 
possible  that  he  could  have  been  so  much  mistaken  in  esti- 
mating the  like  distance  of  two  hundred  varas  in  the  next 
part  of  the  same  call  of  the  same  deed?  He  knew  where 
his  own  house  was,  of  course,  just  as  he  knew  where  the 
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house  of  Espejo  was;  and,  in  going  from  the  point  which 
he  had  correctly  located  at  two  hundred  varas  south  of  the 
house  occupied  by  Espejo,  he  said  the  line  should  go  to  ''a 
point  at  a  small  creek  (un  arroyito)  about  two  hundred  varas 
south ''  of  the  house  occupied  by  himself  and  family.  When 
he  said  this  he  could  not  have  meant  that  the  line  should  go  to 
a  creek  which  was  known  by  name  and  which  was  situated  more 
than  five  hundred  varas  to  the  south  of  his  house.  He  could 
not  have  meant  a  distinct  and  well-known  and  named  creek 
when  he  said  "im arroyito'*  (a  little  arroyo),  nor  oould  he  have 
mistaken  the  distance  of  two  hundred  varas  for  five  hundred 
varas,  especially  in  view  of  the  fact  that  he  had  immediately 
before,  in  the  same  call  of  the  same  deed,  showed  a  correct  esti- 
mate of  the  distance  of  two  hundred  varas.  The  error  com- 
mitted arose  from  a  misapplication  of  the  general  rule  regard- 
ing natural  boundaries  to  the  evidence  in  this  case. 

The  established  rule  forbidding  us  interefering  with  the 
order  of  the  trial  Court  refusing  a  new  trial,  in  cases  where 
the  evidence  is  substantially  conflicting,  has  no  application  in 
a  case  like  this,  where  the  trial  Court  granted  a  new  trial. 
Where  the  decision  is  against  the  weight  of  the  evidence,  it  is 
the  duty  of  that  court  to  grant  a  new  triaL 

Order  aflSrmed. 

McKmsTBY,  J.,  concurred. 
MoKee^  J.,  concurring: 

Granting  or  denying  a  motion  for  a  new  trial  made  upon  a 
settled  statement  of  the  case,  which  shows  that  there  was  a 
conflict  or  preponderance  of  evidence  upon  an  issue  of  fact 
involved  in  the  case,  is  a  matter  within  the  sound  discretion 
of  the  trial  Court,  or  its  successor,  which  the  appellate  Court 
will  not  revise,  except  in  a  case  in  which  there  has  been  an 
abuse  of  discretion.  The  case  in  hand  is  not  an  exceptional 
one,  and  I,  tfafirefore,  agree  that  the  order  appealed  from  be 
affirmed* 
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[No.  7,465.— Dcpartmait  Tvoi] 

WILLIAM  EEKIN8  v.  HENRY  N.  ATER>  sr  al. 

POBBCLOBUSB  —  ANSWm  —  CBOSB-GOMPLAIirT  —  WAITBB       OV       SnmOl PB40- 

ncB. —  In  an  actton  of  foreclosure  against  the  mortgacpr  and  another,  tho 
latter  filed  an  answer  setting  up  a  judgment  lien  against  the  mortgagor, 
and  the  latter  in  open  Court  waWed  serriee  thereof,  and  the  judgment 
directed  that  his  claim  should  he  paid  out  of  the  surplus  funds  arising  from 
the  sale  of  the  mortgaged  premises. 
Beld,  upon  appeal  by  the  mortgagor,  that  he  treated  the  pleading  as  an  an- 
swer, and  went  to  trial  on  the  theory  that  it  was  such,  and  that  it  was 
too  late  to  say  that  It  was  a  cxoss-complaint,  and  tliat*  If  It  was  conceded 
that  it  was,  the  mortgsgea  waived  seirloe. 

Appeal  from  a  judgment  for  the  plaintiiT  and  the  defend- 
ant Winegar  in  the  Twentieth  District  Court,  County  of  Santa 
Clara,  and  from  an  order  denying  a  motion  for  a  new  trial  in 
the  Superior  Court  of  the  same  county.    Bsxdbn^  J, 

W.  C.  Kennedy  and  Burt  A  Pfister,  for  Appellant 

There  was  no  service  of  the  defendant  Winegar's  cross-com- 
plaint on  his  co-defendant  Ayer,  as  against  whose  homestead 
his,  the  said  Winegar's,  judgment  was  foreclosed. 

When  a  cross-complaint  is  filed  by  one  defendant  asking  af- 
firmative relief  against  a  co-defendant,  the  co-defendant  must  be 
brought  into  Court  in  answer  to  such  a  cross-complaint  in  the 
same  manner  as  if  an  independent  action  had  been  commenced 
by  the  one  against  the  other.  (Code  Civ.  Proc.  §  442 ;  Hibemia 
S.  &  L.  Society  v.  Fella  et  al.,  54  Cal.  598.) 

It  is  not  in  the  power  of  an  attorney  representing  a  party 
in  one  action  to  waive  a  service  of  the  summons  in  another 
action,  which  is  not  to  be  made  on  the  attorney,  but  on  his 
client  personally,  otherwise  than  by  an  appearance  in  the 
action.  The  same  rule  must  be  applied  to  cross-actions;  and 
the  mere  fact  that  an  attorney  appears  for  one  defendant  in 
the  original  action,  does  not  make  him  the  attorney  for  such 
defendant  in  a  cross-action  brought  by  a  co-defendant  against 
him  after  he  has  appeared  in  the  original  action.  In  order  to 
become  an  attorney  in  such  cross-action  for  the  defendant  sued 
therein,  and  to  waive  the  service  necessary  to  give  the  Court 
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jurisdiction  over  the  person  of  his  client  as  to  such  cross-action, 
the  attorney  mnst  take  the  same  steps  as  would  be  needed  if 
the  action  were  an  original  instead  of  a  cross-action.  As  to 
what  these  steps  are  and  what  constitutes  an  appearance  on 
the  part  of  a  defendant,  see  Code  Civ.  Proc  §§  406,  416, 1014. 

8.  0.  Houghton  and  John  Reynolds,  for  Respondent 

The  service  of  the  answer  of  Winegar  on  the  defendant 
Ayer,  was  waived  in  open  Court,  both  by  Ayer  and  by  his  coun- 
sel; and  they  consented  to  proceed,  then  and  there,  with  the 
trial  of  said  cause;  the  attorney  for  said  Ayer  stating  as  a 
reason  for  such  waiver,  that  the  defendant  Ayer  had  no  interest 
in  the  matters  set  up  in  the  answer  of  said  Winegar,  as  the 
property  would  not  produce  on  a  sale  thereof  any  more  than 
sufficient  to  satisfy  plaintiff's  mortgage. 

The  trial  was  had,  and  proof  made  by  Winegar  as  thou^ 
and  answer  had  been  filed  denying  the  allegations  of  his  answer, 
and  his  judgment  was  fully  proved. 

That  a  party  may  waive  the  service  of  any  pleading  is  in- 
contestable. The  statement  on  motion  for  a  new  trial  shows 
that  service  was  waived  by  Ayer,  and  this  Court  will  not  pre- 
sume that  the  waiver  was  not  made  so  as  to  bind  the  defendant 
who  made  it 

MoBRisoN,  C.  J.: 

The  plaintiff  commenced  a  suit  in  the  late  District  Court 
of  the  Twentieth  Judicial  District,  for  the  foreclosure  of  a 
mortgage  of  certain  real  property  situate  in  the  County  of 
Santa  Clara,  and  made  A,  P.  Winegar  a  party  defendant 
therein,  under  the  averment  that  he,  Winegar,  had  some  in- 
terest in,  or  lien  upon,  the  mortgaged  premises.  The  defend- 
ant Winegar  appeared  in  the  suit  and  filed  his  answer  or 
cross-complaint  (the  true  character  of  the  pleading  it  is  un- 
necessary for  us  to  determine),  in  which  he  fuUy  stated  the 
nature  of  his  lien,  which  was  in  the  form  of  a  judgment  re- 
covered by  him  against  the  defendant  Ayer  in  the  said  Dis* 
trict  Court,  and  praying  that  the  Court  would  order,  adjudge, 
and  decree,  that  the  amount  of  his  judgment  be  paid  out  of 
the  rarplns  funds  derived  from  the  sale  of  the  mortgaged 
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property,  after  plaintiff's  claim  was  fully  paid.  The  defend* 
ant  Ayer,  in  his  answer,  simply  denies  diat  at  the  oommence* 
ment  of  the  suit,  there  was  due  ^e  plaintiff  from  the  defendant, 
*^  by  virtue  of  the  terms  of  the  promissory  note  set  forth  in  the 
complaint,  the  amount  of  money  alleged  to  be  owing  and  un- 
paid, or  any  part  thereof.  Wherefore  he  prays  that  no  per- 
sonal judgment  be  rendered  against  him." 

The  Court  proceeded  to  hear  and  determine  the  case  on  the 
pleadings  filed  therein,  and  the  final  decree  rendered  in  the 
case  directs  that  the  claim  of  the  defendant  Winegar  shall  be 
paid  out  of  the  surplus  funds  arising  from  the  sale  of  the 
mortgaged  premises.  The  decree  was  filed  on  the  10th  day 
of  September,  1879,  and  on  the  11th  day  of  February,  1880, 
the  defendant  Ayer  filed  an  aiBSdavit  setting  forth  that  the 
"cross-complaint"  of  the  defendant  Winegar  had  never  been 
served  upon  him;  "that  on  the  18th  day  of  November,  1878, 
he  made,  executed,  acknowledged,  and  recorded  in  the  records 
of  Santa  Clara  County,  a  good  and  valid  declaration  of  home- 
stead upon  the  premises  affected  by  the  decree,"  and  averring 
that  the  portion  of  the  decree  directing  the  payment  of  the 
surplus  proceeds  resulting  from  the  sale  of  the  mortgaged 
premises,  was  taken  against  him  by  mistake,  inadvertence, 
and  excusable  neglect.  This  affidavit  was  followed  by  a  state- 
ment on  motion  for  a  new  trial,  from  which  it  appears  that 
"  the  defendant  A.  P.  Winegar,  by  his  attorneys  Messrs.  Hough- 
ton &  Eeynolds,  filed  his  answer,  and  the  attorney  for  plain- 
tiff waived  service  thereof  in  open  Court,  and  asked  that  the 
trial  of  the  cause  proceed.  The  attorney  for  the  defendant 
H.  N.  Ayer,  C.  C.  Stephens,  Esq.,  thereupon  in  open  Court 
waived  the  service  of  said  'answer,*  and  stated  to  the  Court 
that  his  client  has  no  interest  in  the  matter  set  forth  in  said 
*  answer '  of  Winegar,  for  the  reason  that  he  did  not  believe 
that  the  property  was  worth  as  much  as  the  Erkins'  mort- 
gage, and  announced  himself  ready  to  proceed  with  the  trial 
of  the  cause.  Defendant  Ayer's  motion  for  a  new  trial  was 
overruled  by  the  Court,  and  this  appeal  is  taken  from  that 
portion  of  the  judgment  and  decree  which  directs  that  the 
surplus  proceeds,  after  paying  the  amount  due  on  the  mort- 
gage, be  applied  to  the  payment  of  the  claim  of  defendant 
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Winegar,  and  also  from  the  order  made  on  the  8th  day  of 
September,  1880,  denying  appellant's  motion  for  a  new  trial." 

The  principal  point,  in  fact  the  only  one  relied  upon  on 
this  appeal,  is  that  Ihe  pleading  filed  by  the  defendant  Wine* 
gar  was  a  ciossHSomplaint,  and  that  the  defendant  Ayer  was 
entitled  to  service  of  a  copy  thereof  upon  him.  No  sudh  claim 
was  made  on  the  trial  of  the  case,  but,  on  the  contrary,  the 
pleading  is  called  an  answer  in  the  statement  on  motion  for  a 
new  trial.  The  defendant  Winegar,  on  the  trial  of  the  cause, 
was  allowed,  without  any  objection  from  any  party  to  the 
cause,  to  introduce  his  evidence  and  make  his  proofs  under  the 
pleading  filed  by  him,  and  it  was  too  late,  after  the  case  had 
been  fully  heard,  without  objection,  upon  its  merits,  and  a 
decree  entered  therein,  for  any  party  to  say  that  the  pleading 
was  a  cross-complaint  and  not  an  answer. 

The  Court  say  in  the  case  of  McAbee  v.  Randall,  41  Cal. 
136 :  "  It  appears  that  the  parties  went  to  trial  in  the  Court 
below  without  objection  made  upon  the  part  of  either  to  the 
proceedings  of  the  other,  as  not  permitting  that  other  to  be 
heard  on  the  merits.  The  defendant's  answer  was  there  styled 
by  himself  a  '  counterclaim,'  and  not  a  *  cross-complaint,'  which 
he  now  says  it  is ;  and  the  trial  proceeded  on  that  idea.  Under 
repeated  rulings  in  this  Court,  we  will  not  hear  the  defendant 
assert  here,  for  the  first  time,  that  he  made  a  mistake  in  this 
respect — tiiat  his  answer  was,  after  all,  a  'cross-complaint;' 
that  its  allegations  were  not  denied  by  plaintiff,  and  tiiat,  as  a 
consequence,  he  is  now  entitled  to  judgment  over  against  the 
plaintiff  on  the  pleadings."  (See  also  White  v.  S(m  Rafael  amd 
San  Quenlin  R.  R.  Co.,  60  Cal.  417.) 

The  above  case  is  not  precisely  like  the  case  now  under 
consideration,  because  in  this  case  the  point  was  made  on  mo- 
tion for  a  new  trial,  that  the  pleading  was  a  cross-complaint, 
and  not  an  answer.  But  the  above  case  is,  in  principle,  an 
authority  in  the  present  case.  The  defendant  Ayer  treated 
the  pleading  as  an  answer,  and  went  to  trial  on  the  theory- 
that  it  was  an  answer.  The  evidence  was  fully  heard,  and 
the  case  determined  upon  its  merits.  It  was  too  late,  and  the 
question  could  not  be  raised  for  the  first  time,  on  defendant's 
motion  for  a  new  trial.  But  if  this  were  not  so,  conceding, 
for  the  purposes  of  this  argument,  that  the  pleading  was  • 
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croBs^mplaint,  and  that  Ayer  was,  aa  a  matter  of  strict  ri^t, 
entitled  to  have  a  copy  thereof  served  npon  him,  that  right 
was  clearly  and  nneqnivocaDy  waived  The  uncontradicted  evi- 
dence in  &e  case  shows  that  an  offer  of  service  was  made,  and 
service  was  waived  in  open  Court  There  can  be  no  doubt 
that  such  waiver  was  binding  upon  the  defendant  Ayer,  and  to 
hold  otherwise  would  be  giving  him  an  unfair  advantags^  (£o&- 
inson  v.  Bidwell,  22  Cal.  388.) 
Judgment  and  order  affirmed* 

Shabpstsht^  J.,  and  Thohittov,  J.,  concurred. 


tMa  7,224. —  Department  One.] 

ALFRED  FAIRBANK  t;.  B.  HTJGHSON. 

Exwrnar  —  Btidbmcb. —  Whether  <me  offered  as  an  expert  le  qoaltfled  to  ipeak 
*       aa  each  le  a  tact  preliminary  to  hie  teetifylng  to  be  determined  by  the 
Court  at  the  trial,  and  it  le  error  to  refer  it  to  the  jary. 

Appeal  from  a  judgment  for  the  defendant  and  from  an 
order  denying  a  new  trial  in  the  Superior  Court  of  San  Joaquin 
County.    Patteeson,  J. 

Terry,  McKunne  £  Terry,  for  Appellant 

W.  L.  Dudley  and  /.  A.  Louitit,  for  Bespondent 

McKeb,  J.: 

Tte  principal  issue  in  this  case  involved  the  genuineness  of 
the  signature  of  the  defendant  to  the  instrument  in  writing 
upon  which  the  plaintiff  sought  to  recover  in  the  action. 

On  the  trial  of  the  issue  the  plaintiff  put  in  evidence  eight 
receipts  which  were  admitted  to  have  been  signed  by  the 
defendant,  and  called  a  number  of  witnesses  to  testify  aa  to 
the  genuineness  of  the  paper  sued  on,  by  oomparision  with 
the  signatures  of  the  receipts.  In  reply  to  which  the 
defendant  called  one  W.  H.  Taylor  as  an  expert  in  hand- 
writing, who,  being  examined  as  to  his  qualifications,  testi- 
fied that  he  had  been  a  book-keeper  for  eight  years  in  two 
l^fiW  in  the  city  of   Stockton.     In  that  capacity  he  had 
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examined  signatures  and  vritingB  more  or  lesa^  although  liia 
business  did  not  require  him  especially  to  examine  them,  and, 
as  he  was  only  a  book-keeper,  and  had  not  been  called  on  to 
examine  signatures,  he  did  not  consider  himself  to  be  an  ex- 
pert Counsel  for  plaintiff  thereupon  objected  to  his  testi- 
mony on  the  ground  that  he  was  not  an  expert 

The  Court  "  I  shall  hold  it  is  for  the  jury  to  say  how 
much  he  knows  about  it.    I  will  admit  the  testimony/' 

This  was  error.  Whether  one  offered  as  an  expert  is  quali- 
fied to  speak  as  such,  is  a  fact  preliminary  to  his  testifying 
as  such,  to  be  determined  by  the  Court  at  the  trial.  It  can 
not  be  referred  to  the  jury.     (Janes  v.  Tucker,  41  N.  H.  646.) 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  triaL 

Boss^  J.y  and  McKnrsTBT,  J.,  concurred. 


(No.  7,858.—  In  Bank.] 

THE  NORTH  BLOOMFIELD  GRAVEL  MINING  COM- 
PANY V  P.  W.  KEYSER 

DisgvALiFiCATioir  or  Jitdob  —  Constbuction  or  Codb. —  The  prorttlaii  of 
I  170,  Code  of  Clyll  Procednre,  **  that  bo  Jnatlce,  Judge,  or  Juitlce  of  the 
Peace  ahall  rit  or  act  In  any  action  or  proceeding  to  which  he  la  a  party 
or  iB  which  he  la  Intereited,'*  ahonld  not  receive  a  technical  or  atrlet  con- 
atrnctlon,  bat  rather  one  that  Ii  broad  and  liberal. 

lo. —  Id. —  Injunction. —  The  prohibition  does  not  extend  to  cases  where  the 
Interest  Is  simply  In  some  question  or  questions  of  law  InyoWed  In  the 
controversy,  or  when  It  la  Indirect  or  remote;  but  It  extends  to  all 
cases  where  the  interest  of  the  Judge  Is  a  direct  and  Immediate  Interest 
Ib  the  result  of  the  action.  In  an  action  for  an  Injunction,  where  the 
property  of  the  Judge  was  equally  subject  to  Injury  by  the  acts  sought 
to  be  enjoined  as  the  property  of  the  plaintiff,  and  where  the  injunction 
•ought  would  equally  protect  hia  property:  Htid,  the  Judge  was  dlaqnal- 
Ified. 

iBi — Id. —  PBORXBinoN. —  A  writ  of  prohibition  will  lie  to  restrain  a  Judge 
from  proceeding  In  an  action  In  which  he  la  disqualified  by  reason  of  In- 
terest, although  the  Court  over  which  he  presides  may  have  jurladlctkNi 
of  the  cause. 

iDi—  Id. — ^ID. —  Bpbbdt  and  Adbquatb  Rbmbdt. —  Held,  that  hi  the  caae  at 
bar,  BB  appeal  would  not  be  a  speedy  and  adequate  remedy. 

Appuoatiok  for  a  Tnrit  of  prohibition. 
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8.  M.  Wilson,  W.  T.  WaUace,  W.  C  BeltAer,  and  Bobimcm, 
Olney  £  Byrne,  for  plaintiflb. 

Prohibition  is  the  proper  remedy.  (Downer  ▼.  Norton,  16 
Cal.  440;  Merced  Mining  Co.  y.  Fremont,  7  id.  183;  Babcock 
V.  Goodrich,  47  id.  608.) 

It  was  suggested,  the  defendant  having  decided  upon  hia  own 
competency,  the  correctness  of  his  decision  can  not  be  inquired 
into  in  this  proceeding.  We  reply  that  no  officer  can  acquire 
jurisdiction  by  deciding  that  he  has  it  (Prosser  v.  Secor,  5 
Barb.  612;  McMinn  v.  Whelan,  27  Cal.  814.) 

That  a  judgment  void  for  want  of  jurisdiction  may  be  at- 
tacked collaterally,  and  treated  as  a  nullity,  is  conclusively 
settled  in  Belcher  v.  Chambers,  53  Cal.  639,  following  the  cases 
of  Galpin  v.  Page,  18  Wall.  350 ;  Pennoyer  v.  Neff,  95  XJ.  S. 
714. 

Moreover,  a  prohibition  will  be  granted  whenever  an  inferior 
court,  in  handling  matters  clearly  within  its  jurisdiction,  ex- 
ceeds the  bounds  prescribed  to  it  by  law.  (State  v.  BidgeU,  2 
Bailey,  561.) 

The  remedy  being  proper,  the  disqualification  of  the  defend- 
ant is  determined  by  §  170,  Code  of  Civil  Procedure,  which 
simply  follows  common  law.  Broom's  Leg.  Max.  Ill ;  Cooley 
Con.  Lim.  410.) 

Bhodes  £  Barstow,  for  Defendant 

Prohibition  will  not  lie  in  cases  where  a  complete  remedy 
exists  by  appeal;  this  is  such  a  case.  (Wredin  v.  Superior 
Court,  55  Cal.  504;  ClcurJe  v.  Minnis,  60  id.  610.)  The  same 
rule  obtains  in  respect  to  certiorari.  (Bermett  v.  Wallace,  48 
Cal.  25.) 

The  character  of  the  interest  of  the  defendant  is  not  such 
as  to  disqualify  hinj.  (People  v.  Edmonds,  16  Barb.  680;  E» 
paHe  Leefe,  2  Barb.  Ch.  39.) 

Oeorge  Cadwalader,  P.  Van  CUef,  and  J.  E.  Craddoek,  for 
the  City  of  Marysville. 

The  defendant  has  no  interest  in  controversy  within  the 
meaning  of  the  statute.  The  question  of  the  injury  to  the 
defendant  by  the  acts  complained  of  can  not  enter  into  the 
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case.     The  acts  can  be  enjoined  only  to  the  extent  to  ^wliidi 
they  are  injuriona  to  the  plaintiff. 

Boss,  J.: 

The  City  of  Marysville,  in  the  month  of  September,  1879, 
commenoed  an  action  in  the  then  District  Court  of  Yuba 
County,  over  which  the  Hon.  Philip  W.  Keyser  presided, 
against  the  present  petitioner  and  numerous  other  mining 
corporations  and  individuals  —  the  complaint  alleging,  among 
other  &ings,  in  substance,  that  &e  plainti£F  is,  and  since  the 
8d  day  of  February,  1851,  has  been,  an  incorporated  city,  em- 
bracing within  its  limits  about  &ree  lliousand  acres  of  land, 
of  which  it  owns  and  controls  the  city  cemetery,  containing 
about  fifteen  acres;  the  fair  grounds,  containing  twenty-one 
acres;  various  public  squares;  two  landing-places  for  steam- 
ers and  baiges ;  the  city  hall,  jail,  engine-house,  and  two  brick 
Bchoolhouses,  with  the  lots  on  which  they  stand;  the  streets 
and  alleys,  and,  also,  a  levee,  some  seven  miles  long,  which 
surrounds  the  business  part  of  the  city,  but  which  excludes 
about  five  hundred  acres  of  its  lands;  that  the  city  is  situ- 
ated on  a  plain  on  the  north  bank  of  the  Yuba.IUver,  at 
its  junction  with  Feather  Kiver,  at  the  head  of  navigation 
thereon,  and  at  an  altitude  of  seventy-two  feet  above  the  sea; 
that  the  Yuba  River  is  a  living  stream,  heading  between  the 
eastern  and  western  summits  of  the  Sierra  Nevada  Moun- 
tains, and  passes  through  deep  canons  on  a  western  course 
tmtil  it  readies  the  eastern  margin  of  the  Sacramento  Valley, 
where  it  debouches  into  that  valley  at  a  place  called  Yuba 
Mills,  and  crosses  it  on  the  same  course  in  a  sub-valley  and 
empties  into  the  Feather  Eiver  at  Marysville ;  that  said  river, 
in  crossing  the  Sacramento  Valley,  runs  through  strips  of  rich 
bottom  land,  ranging  from  a  half  mile  to  two  miles  in  width, 
which  was  originally  first<jlass  agricultural  land;  that  the 
natural  banks  of  the  river  were  originally  high  enough  to 
protect  this  land  as  well  as  the  City  of  Marysville  from  over- 
flow at  the  highest  stage  of  water,  without  the  use  of  levees, 
and  that  its  water  was  dear  in  summer  and  sufficiently  pure 
at  all  seasons  for  domestic  uses  and  for  irrigation;  that  steam- 
beats  for  years  made  their  landing  and  received  and  dib- 
ohaiged  their  passengers  and  cargoes  in  front  of  the  city,  from 
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which  the  latter  derived  large  revenues,   and  carried  on  a 
large  and  flourishing  commerce,  all  of  whidi,   from  causes 
afterwards   to  be   mentioned,   have  been   lost   to  the   city; 
that    the    city    made    the    river    an    outlet    for    its    sewers, 
and   in   this  way  obtained   (and  could   obtain  in  no  other 
manner)    a     proper   and   adequate   drainage;   but  that   this 
outlet,    owing   to   the  filling  up   of  the   river   with   mining 
tailings,   no  longer  exists,   and  the   city   during  the  winter 
and  spring  months,  is  substantially  without  drainage,  which 
ia     a   source   of  great   damage   and    inconvenience   thereto; 
that  the  city,  apprehending  that  it  would  be  overflowed  from 
the  Yuba  by  reason  of  the  bed  of  that  river  becoming  choked 
with  the  tailings  from  hydraulic  mines,  commenced  the  con- 
struction of  levees,   and  succeeded  in  preventing  the  occur- 
rence of  such  calamity  until  lie  winter  of  1875  and  1876, 
when  the  bed  of  the  Yuba,  a  few  miles  above  the  city,  be- 
came so  choked  and  filled  with  mining  tailings  deposited  by 
the  hydraulic  mines  along  the  headwaters  of  the  river,  that 
no  adequate  channel  was  left  for  the  passage  of  the  water,  in 
consequence  of  which  the  waters  of  the  river  overflowed  its 
banks,  broke  the  levees,  rushed  into  the  city,  filled  its  streets 
to  the  depth  of  five  feet,  endangered  the  lives  of  its  inhab- 
itants, and  destroyed  a  large  amount  of  valuable  property  be- 
longing to  the  city  and  its  people;  that  since  then  the  city 
has  enlarged  the  old  levees  and  constructed  new  ones,  expend- 
ing in  such  defenses  not  less  than  three  hundred  and  fifty 
thousand  dollars,  and  will  be  obliged  to  spend  more  for  the 
same  purpose;  that  the  protection  afforded  by  the  levees  is 
confined  to  a  part  of  the  city,  and  is  temporary  and  insuflS- 
cient;  that  the  city  is  left  without  any  drainage  in  the  win- 
ter season,  and  is  liable  to  be  filled  up  and  overflowed;  that 
the  bed  of  the  Yuba,  at  the  eastern  end  of  the  city,  is  now 
raised  by  the  tailings  higher  than  the  streets  of  the  city,  not- 
^vithstanding  the  streets  have  been  raised  two  feet,  and  that 
were  it  not  for  the  levees  the  city  would  now  be  uninhabit- 
able; that  the  waters  of  the  Yuba  are  kept  constantly  charged 
with  sediment  from  the  mining  claims  of  the  defendants  to 
the  extent  of  from  three  to  thirty  per  cent  of  its  bulk,  and 
are  thereby  rendered  unfit  for  domestic  or  animal  use,  or  for 
the  purpose  of  irrigation;  that  the  defendants  in  the  action 
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own  rarious  mining  claims  situated  on  the  hilltops  adjacent 
to  the  Ynba  Eiver  and  its  tributaries,  at  elevations  varying 
from  five  hundred  to  five  thousand  feet  above  the  Sacramento  ^ 
Valley,  and  which  are  worked  by  them  by  the  hydraulic  pro- 
cess; that  the  said  mining  claims  are  vast  in  extent,  of  a 
depth  ranging  from  fifty  to  lliree  hundred  feet,  and  consist  of 
the  surface  or  non-paying  earth,  which  is  slightly  and  almost 
imperceptibly  charged  with  fine  particles  of  gold,  and  an  un- 
derlying pay-streak,  so  called,  which  latter  is  more  highly 
charged  with  gold;  that  the  claims  are  worked  by  means  of 
immense  blasts  of  powder  to  loosen  the  gold-bearing  and  super- 
incumbent earth,  enormous  heads  of  water  to  sweep  the 
loosened  earth  into  ditches,  flumes,  and  tail-races,  set  at  a 
heavy  grade,  and  through  which,  at  an  immense  velocity,  the 
earth,  water,  and  stones  rush,  the  gold  therein  being  separated 
from  the  earth  by  the  action  of  the  water,  and  caught  by 
means  of  pavements  of  stones  and  blocks  of  wood  set  in  the 
bottom  of  the  ditches,  flumes,  and  tail-races;  and  the  refuse 
matter,  known  as  tailings,  and  consisting  of  muddy  water, 
earth,  clay,  sand,  coarse  gravel,  round  quartz  pebbles,  and 
cobble  stones,  are  deposited  at  the  dumps  of  the  mines  — 
which  dumps  are  either  in  the  bed  of  the  Yuba  River  or 
its  tributaries,  or  in  the  beds  of  the  steep  ravines  and 
gulches  immediately  contiguous  to  and  leading  into  the  bed 
of  that  river  or  its  tributaries;  that  the  grade  of  the  Yuba 
and  its  respective  tributaries  from  the  dumps  to  where  the 
river  debouches  into  the  Sacramento  Valley  exceeds  fifty  feet 
to  the  mile;  and  that  the  tailings,  so  deposited  by  the  defend- 
ants, with  the  exception  of  the  heavy  cobble  and  other  heavy 
stones,  are  swept  by  the  force  of  the  water  in  the  river  and 
its  tributaries  down  and  through  the  canyon  of  the  Yuba 
River  to  the  mouth  of  the  canyon ;  that  the  grade  of  the  Yuba 
from  the  mouth  of  the  canyon  to  its  junction  with  the 
•Feather  River  is  about  eight  and  one  half  feet  to  the  mile, 
and  is  so  much  reduced  in  grade  that  a  part  of  the  tailings 
from  the  mines,  known  as  slickens,  sand,  and  small  stones, 
chokes  and  fills  the  channel  of  the  river,  causing  it  to  overflow 
and  cover  with  debris  the  adjacent  lands,  including  that  part 
of  the  City  of  Marysville  which  is  outside  of  its  levees;  that 
the  mines  of  tha  defendants  are  the  only  ones  from  which 


Digitized  by  VjOOQIC 


320       NoBTH  Bloomfield  G.  IC.  Co.  v.  Ksybsb.  [July,  1881. 

tailingB  are  dumped  into  the  Yuba  Biver  or  its  tribataries; 
that  defendants  are  now  depositing  such  tailings  therein  at 
the  rate  of  fifteen  millions  of  cubic  yards  annually,  well  know- 
ing that  the  slickens,  sand,  and  smidl  stones  contained  therein 
will  be,  and  intending  that  they  shall  be  carried  down  the  chan- 
nel and  deposited  on  the  lands  of  the  City  of  Marysville  and  the 
other  lands  adjoining  the  river ;  that  defendants  intend  to  con- 
tinue such  acts,  and  asisert  a  right  so  to  do,  and  that  such  acts 
on  the  part  of  the  defendants  constitute  a  nuisance  to  plaintifF 
and  its  property,  etc 

The  plaintiff's  prayer  is  that  defendants,  and  each  of  them, 
be  perpetually  enjoined  from  depositing  tailings  and  debris 
from  llieir  respective  mining  claims  in  the  channel  of  the 
Yuba  River  or  its  tributaries,  or  permitting  the  said  tailings 
and  debris  to  flow  therein,  or  from  otherwise  polluting  the 
water  of  the  said  river  or  its  tributaries. 

The  petitioner  here,  and  others  of  the  defendants  in  that 
action,  appeared  therein  and  filed  demurrers  to  the  complaint, 
and  also  moved  the  Court  for  a  change  of  the  venue  thereof, 
basing  the  motion  on  the  ground,,  among  others,  that  the  pre- 
siding Judge  was  directly  interested  in  the  result  of  the  action; 
and  in  support  of  the  motion  the  defendants  submitted  affi- 
davits, which  set  out  substantially  the  same  facts  as  are  made 
the  ground  of  the  petition  here. 

When  the  Superior  Courts  came  into  existence  by  virtue  of 
the  provisions  of  the  New  Constitution,  the  cause  was  trans- 
ferred from  the  District  Court  in  which  it  was  commenced 
and  was  pending,  to  the  Superior  Court  of  Yuba  County, 
over  which  Judge  Keyser  also  presided,  and  still  presides,  as 
Superior  Judge.  On  the  21st  of  May  of  the  present  year 
the  motion  for  change  of  venue  came  on  for  hearing,  and, 
after  argument  and  consideration,  was  denied  —  the  learned 
Judge  being  of  the  opinion  that  he  was  not  disqualified  from 
sitting  in  the  cause.  Whereupon,  certain  of  the  defendants,, 
one  of  whom  is  the  present  petitioner,  applied  to  this  Court 
for  a  writ  of  prohibition  to  prevent  Judge  Keyser  from  act- 
ing in  the  cause,  basing  its  claims  to  the  writ  upon  the  follow- 
ing averments,  to  wit:  That  the  respondent  is,  and  during  the 
pendency  of  the  aforesaid  action  has  been,  the  owner  of  two 
certain  lots  of  land  situated  in  the  town  of  Yuba  Oily,  in  the 
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Coiinly  of  Sutter,  one  of  whidi  lots  is  his  homestead  and 
borders  upon  the  Feather  Biver;  that  the  respondent  owns 
the  fee  of  the  land  to  the  center  of  said  river;  that  his  said 
land  is  directly  opposite  the  land  described  in  the  complaint 
in  the  aforesaid  action  of  the  City  of  Marysville,  and  therein 
alleged  to  belong  to  the  city,  which  land  also  borders  on  the 
Feather  Biver  and  extends  to  the  center  thereof;  that  the 
Yuba  and  Feather  rivers  come  together  at  nearly  right  angles 
immediately  below  the  land  of  the  respondent,  and  in  sudi  a 
way  that  many  years  ago  the  channel  of  the  Feather  Eiver, 
for  a  considerable  distance  above  respondent's  land,  was  filled 
up  by  the  sand  and  other  sediment  brought  down  by  the 
Yuba  River  so  as  to  raise  the  bed  of  the  Feather  River  to 
the  same  height  with  the  bed  of  the  Yuba;  and  that  the 
same  causes  which  fill  up  the  bed  of  the  Yuba  River  cause 
sand  and  other  sediment  to  be  carried  from  the  Yuba  into  the 
Feather  River,  and  fill  up  the  channel  of  the  same  opposite 
and  upon  the  lands  of  respondent;  that  aily  filling  up  of  the 
bed  of  the  Yuba  River  above  the  City  of  Marysville,  which 
has  caused  or  will  hereafter  cause  the  waters  of  the  Yuba 
River  to  break  through  its  levees  and  flow  into  the  city,  has 
caused  and  will  hereafter  cause  the  same  waters  also  to  flow 
into  Feather  River  above  the  lands  of  respondent,  and  against 
the  levees  which  have  been  built  to  protect,  and  which  now 
protect,  his  lands,  and  will  endanger  them  in  the  same  man- 
ner as  the  lands  described  in  the  aforesaid  complaint  are 
therein  alleged  to  be  endangered;  that  the  country  about  the 
junction  of  the  Feather  and  Yuba  rivers,  including  the  said 
lands  of  respondent  and  the  site  of  the  City  of  Marysville, 
is  of  a  uniform  level,  and  that  the  lands  of  respondent  re- 
quire levees  to  protect  them  and  are  protected  by  levees  in 
precisely  the  same  way  as  the  aforesaid  lands  claimed  by  the 
City  of  Marysville ;  and  that  precisely  the  same  causes  which 
fill  up  the  channels  of  the  Yuba  and  Feather  rivers,  and,  as 
is  alleged  in  the  aforesaid  complaint,  threaten  the  destruction 
of  the  CSty  of  Marysville,  and  compel  it  to  build  levees  to 
protect  the  lands  claimed  by  it,  threaten  the  said  lands  of  re- 
spondent, and  compel  him  to  build  levees  to  protect  them; 
that  the  aforesaid  lands  of  the  City  of  Marysville  and  the 
TOb  Lvni  — SI 
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aforeflaid  lands  of  the  respondent  are  so  similarly  sitoated 
in  reference  to  the  Yuba  and  Feather  rivers,  and  in  sach 
prozimitjy  that  any  and  every  injury  arising  from  the  over- 
flowing of  the  waters  of  said  rivers,  or  from  the  obstructioa 
or  pollution  of  the  same,  which  affects  the  lands  claimed  by 
the  City  of  Marysville,  necessarily  affects,  and  will  continue 
to  affect,  in  like  manner  the  lands  of  the  respondent;  that  if 
enjoining  the  defendants  in  the  action  from  depositing  tailings 
from  their  mines  into  the  Yuba  Biver  or  its  tributaries,  will 
relieve  or  protect  the  Qity  of  Marysville  from  the  evils  and 
dangers  which  threaten  it,  as  set  out  in  the  complaint,  the  in- 
junction in  that  action  will  also  relieve  and  protect  the  respond- 
ent and  his  lands  from  the  same  evils  and  dangers,  and  no  suit 
or  action  on  his  part  will  be  necessary  for  that  purpose;  and 
that  all  remedy,  relief,  and  protection  afforded  to  the  City  of 
Marysville  by  that  action,  will  avail  the  respondent  in  refer- 
ence to  his  lands,  in  precisely  the  same  manner  and  to  the  same 
extent  as  if  he  had  joined  with  that  city  as  a  plaintiff  in  the 
action,  or  had  instituted  a  separate  action  in  his  own  name 
against  the  same  defendants  for  the  same  purpose^ 

A  demurrer  having  been  interposed  to  the  petition  by  the 
City  of  Marysville — the  real  party  in  interest — we  must,  for 
the  purposes  of  our  decision,  accept  as  true  the  averments  of 
fact  contained  in  the  petition. 

It  is  an  ancient  maxim,  and  one  founded  in  the  most  obvi- 
ous principles  of  natural  right,  that  no  man  ought  to  be  a 
judge  in  his  own  cause.  That  principle  finds  expression  in 
our  statute  in  these  words:  ''No  Justice,  Judge,  or  Justice  of 
the  Peace  shall  sit  or  act  in  any  action  or  proceeding:  1.  To 
which  he  is  a  party,  or  in  which  he  is  interested.^^  »  ♦  ♦ 
(§  170,  Code  Oiv.  Ptoc)  This  provision  should  not  receive 
a  technical  or  strict  construction,  but  rather  one  that  is  broad 
and  liberal.  ''  The  Court  ought  not  to  be  astute  to  discover," 
said  the  Supreme  Court  of  Michigan,  in  StockweU  v.  The 
Township  Board  of  White  Lake,  22  Mich.  350,  ''refined  and 
subtle  distinctions  to  save  a  case  from  the  operation  of  the 
maxim,  when  the  principle  it  embodies  bespeaks  the  propri- 
ety of  its  application.  The  immediate  rights  of  litigants  are 
not  the  only  objects  of  the  rule.  A  sound  public  policy,  which 
is  intereited  in  preserving  every  tribunal  appointed  by  law 
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from  diacredi^  imperiouslj  demands  its  observance.^'  XTn- 
doubtedly  the  prohibition  does  not  extend  to  cases  where  the 
inteiiest  is  simply  in  some  question  or  questions^  of  law  in- 
volved in  the  controversy^  or  when  it  is  indirect  and  rem(ite; 
and  if  the  interest  of  Judge  Keyser  in  the  suit  pending  be- 
fore him  extends  no  further  than  that,  it  is  dear  that  he  is 
not  disqualified  to  determine  the  cause.  But  we  can  not  so 
regard  his  interest  upon  the  facts  as  presented.  The  City  of 
Marysville  says  in  its  complaint,  that  the  defendants  are  caus- 
ing the  property  of  the  city  and  that  of  its  inhabitants  great 
and  irreparable  damage  by  sending  down  the  Yuba  Biver  vast 
quantities  of  tailings  from  their  mines,  thus  polluting  the 
waters  of  the  river,  filling  up  its  channel,  overflowing  the  ad- 
jacent lands,  and  depositing  the  debris  on  the  lands  of  the 
city,  and  otherwise  injuring  it  and  its  peopla  The  defend- 
ants say,  in  their  petition,  that  the  respondent  owns  land 
adjoining  those  of  the  city,  and  similarly  situated ;  that  in  pre- 
cisely the  same  manner  and  to  the  same  extent  that  the 
tailings  sent  down  the  Yuba  River  by  them  injure  the  lands 
of  the  City  of  Marysville  and  its  inhabitants,  they  injure  the 
lands  of  the  respondent  The  City  of  Marysville  says  the 
acts  of  the  defendants  in  the  particulars  mentioned  are  un- 
lawful, and  it  asks  the  judgment  of  the  Court  enjoining  them 
from  sending,  or  permitting  to  be  sent,  down  the  Yuba  Biver 
the  tailings  or  debris  from  the  mines,  or  from  otherwise  pol- 
luting the  waters  of  the  river. 

If  the  relief  prayed  for  is  awarded,  the  same  judgment  that 
stops  the  flow  of  tailings  or  debris  on  to  the  lands  of  the  City 
of  Marysville,  stops  its  flow  on  to  the  lands  of  the  respond- 
ent The  very  judgment  that  will  protect  Marysville  will 
protect  him.  His  interest,  therefore,  is  not  merely  in  the 
questions  of  law  involved  in  the  controversy,  nor  is  it  uncer- 
tain or  remote;  but  it  is  a  direct  and  immediate  interest  in 
the  result  of  the  action.  We  are,  therefore,  of  the  opinion 
ihat  respondent  is  disqualified  to  sit  in  judgment  in  the  cause. 
Two  objections  are  made  to  the  remedy  sought:  The  first 
18  that  the  writ  can  not  go  to  the  respondent  as  Judge  of  the 
Superior  Cburt;  the  second,  that  the  petitioner  has  a  plain, 
speedy,  and  adequate  remedy  by  appeal. 

The  Code  of  Procedure  provides:  **§  1108.    The  writ  of 
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prohibition  is  the  counterpart  of  the  writ  of  mandate.  It 
arrests  the  proceedings  of  any  tribunal,  corporation,  board,  or 
person,  where  such  proceedings  are  without  or  in  excess  of 
the  jurisdiction  of  such  tribunal,  corporation,  board  or  person." 

"  §  1108.  It  may  be  issued  by  any  Court  except  Police  or 
Justices*  Courts,  to  an  inferior  tribunal,  or  to  a  corporation, 
board,  or  person,  in  all  cases  where  thei^  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  law.  It  is  is- 
sued upon  affidavit,  on  the  application  of  the  party  benefi- 
cially interested." 

In  support  of  the  first  objection  made,  it  is  said  that  the 
person  mentioned  in  the  statute  is  not  one  who  constitutes, 
or  is  a  member  of,  a  Court'  or  tribunal,  but  is  a  person  who 
otherwise  exercises  judicial  functions.  We  do  not  think  the 
language  employed  admits  of  that  limitation;  nor,  in  our 
opinion,  does  the  reason  for  the  writ  suggest  such  distinction. 
*rhe  Judge  who  is  authorized  to  hold  a  Court  is  not  the  Court, 
as  is  justly  observed  by  the  learned  counsel.  The  Court  over 
which  the  judge  presides  may  have  jurisdiction  of  the  cause, 
and  yet  the  Judge  himself  be  disqualified  from  sitting  or  act- 
ing in  it  by  reason  of  interest,  as  is  the  case  here.  We  are 
imable  to  see  why  such  Judge  is  not  a  "person"  within  the 
letter  and  spirit  of  the  statute  against  whom  the  writ  may 
go  in  a  proper  case.  "  There  must  in  all  cases  be  some  Court 
or  person/*  says  High  on  Ex.  Legal  Remedies,  §  775,  "to 
whom  the  writ  may  be  addressed  and  against  whom  it  may 
be  enforced."  Where  two  Justices  of  the  Peace  were  proceed- 
ing without  authority  of  law  to  abate  a  supposed  nuisance, 
prohibition  was  held  the  appropriate  remedy  to  stay  their  ac- 
tion in  8ov£h  Carolina  R.  Co.  v.  Ells,  40  Ga.  87.  (See  also, 
Er  parte  Greene  ei  ah,  29  Ala.  52 ;  Hutson  v.  Lowry,  2  Va. 
Cases,  42.) 

The  other  objection  urged  to  the  issuance  of  the  writ  is, 
that  the  petitioner  may  have  the  action  of  the  Judge  of  the 
Court  below  reviewed  on  appeal.  Unlike  certiorari,  the  stat- 
ute does  not  make  the  existence  of  a  right  of  appeal  an  an- 
swer to  an  application  for  a  writ  of  prohibition  or  of  mandamus. 
Each  of  these  writs  may  be  issued,  under  the  provisions  of 
the  statute,  where  there  is  not  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law — a  remedy  oompetent 
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to  afford  the  applicant  the  relief  sought  A  glance  at  the 
nature  of  &e  relief  nought  in  this  case  is  sufficient  to  show 
that  the  remedy  by  appeal  is  not  a  plain^  speedy,  and  adequate 
one.  If,  as  has  already  been  determined,  the  respondent  is  so 
interested  in  the  determination  of  the  action  before  him  as 
renders  him  disqualified  to  sit  in  the  cause,  the  petitioner  has 
the  right  to  insist  that  he  do  not  sit.  Upon  an  application 
made  for  a  change  of  venue,  based  ^  in  part  on  the  disqualifi- 
cation of  the  Judge,  the  latter  decided  that  he  was  not  dis^ 
qualified,  denied  the  motion,  and  will,  as  is  alleged  in  the 
petition,  continue  to  act  as  Judge  in  the  case.  On  an  appeal 
from  the  order  denying  the  motion,  no  stay  of  proceedings  ia 
allowed  by  statute,  and  pending  the  slow  process  of  appeal, 
other  orders  may  be  made,  and  possibly  the  cause  be  tried, 
before  a  Judge  disqualified  to  act  Under  such  circumstances, 
we  are  of  the  opinion  that  the  petitioner  has  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law. 

It  is  hardly  necessary  to  say  that  the  merits  of  the  contro-' 
versy  between  the  City  of  Marysville  and  the  miners  are  in 
no  wise  involved  in  the  present  proceedings. 

Let  the  demurrer  to  the  petition  be  overruled,  with  leave 
to  the  respondent  to  answer  within  ten  days  from  &e  entry  of 
this  order. 

MoRBisoN^  C.  J.,  concurred. 

8habp8tein,  J.,  concurring: 

I  think,  upon  the  facts  alleged  in  the  petition,  and  not  de- 
nied by  the  respondent,  that  he  is  shown  t(»  be  interested  in 
the  action  which  the  petitioner  seeks  to  have  him  prohibited 
from  sitting  or  acting  in.  If  so,  the  code  declares  that  he 
shall  not  sit  or  act  in  it  The  petition  shows  that  he  owna 
land  which  must  necessarily  be  damaged  by  the  mining  opera- 
tions of  the  defendant  complained  of  in  said  action,  if  the 
land  of  plaintiff  therein  is  damaged  by  said  mining  opera- 
tions. The  rights  of  plaintiff,  for  which  it  asks  protection, 
pertain  equally  to  the  respondent.  The  grievance  of  which 
the  plaintiff  complains  is  one  of  which  the  respondent  might 
complain  upon  the  same  grounds.  If  the  plaintiff  can  main- 
tain the  action  now  pending  in  the  Superior  Court,  of  whioh 
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the  respondent  is  Judge,  he  inig^t  maintain  an  action  baaed 
upon  the  same  grievance.  He  might  haye  united  with  the 
plaintiff  in  bringing  this  action;  or  he  may  intervene  in  it  at 
any  time  before  the  trial,  on  the  ground  that  he  is  interested  in 
the  success  of  the  plaintiff. 

The  more  embarrassing  question  is  whether  the  petition 
presents  a  case  in  which  it  is  proper  to  grant  a  writ  of  prohi^ 
bition  to  prevent  the  respondent  from  sitting  or  acting  in  said 
action.  That  writ  is  defined  by  the  code  to  be  ''  the  counter- 
part of  the  writ  of  mandate.  It  arrests  the  proceedings  of 
any  tribunal,  corporation,  board,  or  person,  when  such  proceed- 
ings  are  without  or  in  excess  of  the  jurisdiction  of  such  tri- 
bunal, corporation,  board,  or  person." 

The  action  is  one  of  whidi  the  Superior  Court,  of  which 
the  respondent  is  Judge,  has  jurisdiction,  and  it  is  not  alleged 
that  jurisdiction  of  the  persons  of  the  defendants  has  not 
been  duly  acquired.  It  is,  therefore,  not  a  case  in  which  any 
tribunal  is  acting  or  proceeding  williout  jurisdiction  or  in  ex- 
cess thereof.  And  it  may  be,  although  the  decisions  are  con- 
flicting upon  the  question,  tiiiat  the  judgment,  if  one  should 
be  entered  in  ^e  action,  would  not  be  void  by  reason  of  the 
disqualification  of  the  Judge  to  sit  in  it  All  agree  that  it 
would  be  voidable  at  least.  But  if  the  Judge  is  interested  in 
the  action  he  has  no  right  to  sit  or  act  in  it  JTo  more  right 
than  he  would  have  to  sit  or  act  in  an  action  pending  in  the 
Superior  Court  of  a  county  other  than  the  one  of  which  he 
is  elected  Judge,  without  being  requested  by  the  Judge  of  that 
Court,  or  by  the  Governor  so  to  do.  His  sitting  or  acting  in 
an  action  in  which  the  law  declares  he  shall  not  sit  or  act, 
would  seem  to  be  without  jurisdiction.  Jurisdiction  is :  "  The 
authority  by  which  judicial  officers  take  cognizance  of  and 
decide  causes.  Power  to  hear  and  determine  causes."  (Bou- 
vier.  Tit  "  Jurisdiction.")  Now  a  Judge  who  is  interested  in 
an  action,  not  only  has  no  authority  to  hear  and  determine 
it,  but  he  is  expressly  prohibited  from  doing  so.  I  am  aware 
of  the  rule  by  which  this  Court  is  precluded  from  determin- 
ing the  title  of  a  Judge  to  his  office,  upon  an  application  of 
this  nature.  While  in  the  actual  possession  of  liie  office  of 
Judge  of  a  court  the  judgments  and  orders  of  a  Judge  de 
facto,  are  not  void,  nor  even  voidable,  on  the  sole  ground  of 
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his  not  being  a  Judge  de  jure.  But  all  the  cases  seem  to 
agree  that  the  judgments  and  orders  of  a  Judge  made  hj  him 
in  an  action  in  which  he  is  interested  are  voidable,  while  many 
hold  that  they  are  void,  being  in  contravention  of  public  pol- 
icy. The  bare  fact  of  a  Judge  sitting  in  an  action  in  which 
he  is  interested  is  sufficient  ground  for  the  reversal  of  any 
judgment  or  order  that  he  may  make  in  that  cause.  That 
would  seem  to  indicate  that  a  Judge  so  interested  would  act 
without  or  in  excess  of  his  jurisdiction.  If  I  am  correct  in 
this,  the  fact  of  a  motion  for  a  change  of  the  place  of  trial, 
having  been  made  and  denied,  is  an  immaterial  circumstance. 

It  is  suggested,  however,  that  the  petitioner  has  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law 
by  appeal  from  the  order  denying  that  motion.  The  Code 
gives  it  that  remedy,  but  is  it  speedy  and  adequate!  An 
appeal  from  that  order  would  not  stay  proceedings,  and  &e 
action  might  be  tried  before  the  appeal  could  be  perfected. 
Therefore  the  remedy  by  appeal  is  not  adequate.  A  party 
has  a  right  to  have  his  case  heard  and  determined  by  a  Judge 
who  is  not  disqualified  by  interest  from  hearing  and  deter- 
mining it.  And  if  an  interested  Judge  can  not  be  prevented 
from  hearing  and  determining  an  action  in  which  he  is  in- 
terested by  any  other  remedy  than  that  which  is  here  sought, 
then  there  is  no  other  adequate  remedy  for  that  wrong.  The 
proceedings  can  not  be  arrested  in  any  other  way,  and  the 
petitioner  has  a  right  to  have  them  arrested,  if  they  are  with- 
out or  in  excess  of  the  jurisdiction  of  the  respondent 

An  adequate  remedy  in  a  case  like  this  would  have  to  be 
one  by  which  the  proceedings  of  the  respondent  woyjd  be 
arrested.  I  know  of  no  other  than  &e  remedy  prayed,  by 
which  that  object  could  be  accomplished.  Therefore,  I  concur 
in  the  order  overriding  the  demurrer* 

Mtbiox,  J.,  concurring; 

I  concur  in  the  order  overruling  llie  demurrer,  for  the  rea- 
sons stated  by  Mr.  Justice  Boss;  but  I  wish  to  be  distinctly 
understood  as  not  expressing,  directly  or  indirectly,  the  view 
that  this  will  affect  the  injunction  issued  by  the  Court  below 
or  the  order  granting  the  same.     My  concurrence  is  to  tilt 
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extent  of  prohibiting  Judge  E^yser  from  sitting  further  in 
the  case,  if  no  answer  shall  be  made  defying  his  alleged  die- 
qualification. 

Thosntoh^  J.,  dissenting: 

I  dissent  from  the  conclusion  readied  by  the  majority.  The 
Court  having  jurisdiction,  the  writ  of  prohibition  is  not 
the  proper  remedy.  I  do  not  think  the  writ  of  prohibition 
runs  to  a  judicial  officer  to  prevent  him  from  proceeding  to 
hear  and  decide  a  cause,  when  the  jurisdiction  belongs  not  to 
him  as  a  person,  but  to  the  Court  of  which  he  is  a  constitu- 
ent part 

I  agree  in  the  opinion  of  the  majority  that  Judge  Keyser  is 
disqualified. 

McEeb,  J.,  concurred  in  the  dissenting  opinion  of  Mr.  Jus- 
tice Thornton. 


(No.  7.860.— In  Bank.) 

CONOLLT  AND  G.  M.  G.  COMPANY  v.  KEYSER. 

The  Couet: 

Upon  the  authority  of  North  Bloomfield  Mining  Company, 
7,858,  demurrer  overruled,  with  leave  for  respondent  to  an- 
swer  within  ten  days. 


[No.  7.861.—  IB  Bank.] 

MILTON  MINING  COMPANY  t;.  KEYSER 

The  Coubt: 

Upon  the  authority  of  North  Bloomfield  Gravel  Mining 
Company  v.  Keyser,  7,858,  demurrer  overruled,  with  leave  to 
respondent  to  answer  within  ten  days. 
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CNa  7,85T^Iii  Baak.] 

SOUTH  FEATHER  CO.  v.  KEYSER. 
The  Cotjbt; 

Upon  the  authority  of  North  Bloomfield  Oravel  Mining  Corn- 
pany  v.  Keyser,  7,858,  demurrer  overruled  with  leave  to  re- 
spondent to  answer  within  ten  days. 


[Mo.  7,866.— In  Bank.] 

ALPHA  MANUFACTURING  CO.  v.  KEYSER. 

The  Coubt: 

Upon  the  authority  of  North  Bloomfield  Gravel  Mining 
Company  v.  Keyser,  7,858,  demurrer  overruled  with  leave  to 
respondent  to  answer  within  ten  days. 


[No.  7,859.— In  Bank.] 

BLUE  TENT  COMPANY  v.  KEYSER 
The  Coubt: 

Upon  the  authority  of  North  Bloomfield  Gravel  Minii^ 
Company  v.  Keyser,  7,858,  demurrer  overruled  with  leave  to 
respondent  to  answer  within  ten  days. 


[Mo.  7,865.—  In  Bank.] 

EXCELSIOR  W.  AND  M.  CO.  v.  KEYSER 
The  Coubt: 

Upon  the  authority  of  the  North  Bloomfield  Gravel  Mining 
Company  i;.  Keyser,  7,858,  demurrer  overruled  with  leave  to 
lespondent  to  answer  within  ten  days. 
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[Mil  MiS^-Dt»tfta«t  Cm  ud  la  Bnk.] 

SAMUEL  BRA:NNANi?.  JOHN  PATT,  Adm'e.kal. 

OWIHTMICIAIIC  — '  AlWWI  —  PLBAOmO  —  DZSMIISAL     OV     ACTIOV  —  BBB      Jimi- 

CATA. —  In  an  mction  to  qoM  title,  th«  defttdant's  aniwer  Mt  np 
matten.  whlefa  If  tro*  mlj^t  have  deteatad  tha  plalntura  actioa,  and  if 
properlj  pleaded  mlffht  hare  entitled  tbe  defendants  te  afflrmatlTe  relief, 
but  which  were  not  pleaded  nominally  as  a  eonnterclalm,  bat  as  a  defense. 
In  1866  a  motion  by  the  plaintiff  to  dismiss  the  complaint  was  denied  on 
the  ground  that  tha  answer  contained  a  connterdalm ;  but  In  1876  tha 
motion  was  renewed  and  granted.  Upon  appeal  by  the  defendant  from 
a  judgment  dismissing  the  action.  Department  One  affirmed  the  Jndg- 
ment  npon  the  ground  that  where  matters  which  are  proper  matters  of 
defense  are  pleaded  aa  such  they  ehould  be  regarded  only  aa  such,  not- 
withstanding a  prayer  for  afflrmatlTe  relief  at  the  eonelusion  of  the 
answer. 
Beld,  By  the  Court  In  Bank  on  rehearing,  while  affirming  the  principle  laid 
down  by  the  Department,  that  the  order  of  the  Court  refusing  to  dismiss 
the  action  was  conclnslTe  upon  the  parties,  and  the  order  dismissing  it  on 
this  account  erroneous. 
Id.— Id. —  Id. —  As  respects  cases  arising  in  the  future  no  averment  in  any 
answer  will  be  held  to  constitute  a  counterclaim  unless  it  Is  so  denomi- 
nated, and  the  appropriate  relief  prayed;  wanting  tiiese  reguisites,  the 
pleading  will  be  held  to  be  a  defense  only. 

Appeal  from  a  judgment  in  the  Fourth  District  Court,  City 
and  County  of  San  Francisco.    Mobbison,  J. 

Stetson  (6  Houghton  and  Pringle  A  Hayne,  for  Appellants. 

The  New  York  Statute  is  the  same  as  ours.  And  under  it 
the  New  York  Courts  would  hold  that  the  answer  in  this  case 
amoimts  to  a  counterclaim.  (Oleason  v.  Moen,  2  Duer,  642; 
0.  and  H.  M.  Co.  v.  Hall,  61  N.  Y.,  226 ;  More  v.  Rand  et  al, 
60  id.,  208;  Meyers  v.  Bums,  38  Barb-  401;  S.  C.  (appeal), 
36  N.  Y.  269;  Cook  v.  Soule,  45  How.  Pr.  340;  People  ex  rel. 
Wood  etc.  V.  Draper,  4  Abb.  Pr.  333 ;  Xenia  Batik  etc.  v.  Lee, 
2  Bos.  694;  Brown  v.  Buckingham,  21  How.  Pr.  190,  and  other 
cases  cited  below.)  So  in  Ohio.  (Wiswell  v.  First  Cong.  Church, 
14  Ohio  St,  N.  S.,  33-43.),  And  it  is  within  the  definition 
established  by  this  Court  {Dennis  v.  Belt,  80  CaL  247;  Beh 
leau  y.  Thompsm,  88  id.  497.) 

A.  N.  Drown,  for  Respondent 

The  answer  can  not  be  regarded  as  a  eroM  complaint    Doyle 


Digitized  by  VjOOQIC 


July,  1881.]  BxAHNAN  V.  Patt.  881 

y.  Franklin,  40  Cal.  110;  HaakeU  r.  Hashett,  64  id.  264;  Me- 
Ahee  v.  BandM,  41  id.  187;  DayU  v.  FnuikUn,  40  id.  110- 
111;  Qoddard  y.  FuUon,  21  id.  487. 

Boss,  J.: 

This  case  presents  an  appeal  from  a  judgment  dismissiiig 
the  action,  and  the  determination  of  the  appeal  depends  on 
the  question  whether  the  answer  to  the  amended  complaint 
contains  a  counterclaim.  On  both  sides,  the  pleadings  con- 
tain a  mass  of  inappropriate  matter  —  matter  of  evidence  and 
matter  which  is  neither  of  evidence  nor  of  pleading.  The 
main  purpose  of  the  action,  however,  seems  to  have  been  to 
have  the  plaintiff's  alleged  title  to  certain  real  property 
quieted.  If  the  averments  of  the  amended  complaint  were 
true,  the  appropriate  relief  would  have  been  a  decree  to  that 
effect,  and  not  one  to  compel  the  execution  of  a  deed  or  deeds 
on  the  part  of  the  defendants,  as  the  plaintiff's  prayer  also 
asked,  might  be  required.  The  answer  consisted  of  various 
denials  of  matters  alleged  in  the  complaint,  and  by  way  of 
"  further  answering,"  and  "  for  a  further  and  separate  de- 
fense," set  up  matters  which,  if  true,  might  have  defeated  the 
plaintiff's  action,  and  which,  if  properly  pleaded,  might  have 
entitled  the  defendants  to  afiSrmative  relief.  But  all  of  those 
matters,  so  far  as  they  have  any  place  in  the  pleadings  at  all, 
appear  to  have  been  pleaded  in  defense  of  the  plaintiff's  cause 
of  action,  and  not  otherwise.  In  Doyle  v.  Franklin,  40  Cal. 
110,  the  Court  said :  "  Where  matters  which  are  proper  mat- 
ters of  defense  are  pleaded  as  such,  we  are  clear  that  they 
should  be  regarded  only  as  such,  notwithstanding  a  prayer  for 
affirmative  relief  at  the  conclusion  of  the  answer.  The  mat- 
ters of  the  cause  of  complaint  must  be  separately  stated  as  a 
cause  of  action  against  the  plaintiff,  and  not  as  a  defense  to 
the  plaintiff's  cause  of  action."  In  the  case  of  The  Equitable 
Life  Assurance  Society  1.  Ouyler,  75  N.  T,  614,  in  which  the 
defendant,  after  making  certain  denials,  set  up  in  his  answer, 
^'  for  a  second  and  further  defense,"  certain  matters  which  it 
was  contended  entitled  him  to  affirmative  relief,  the  Court  of 
Appeals  of  Kew  York  said:  ''As  a  distinction  exists  between 
a  defense  and  a  counterclaim,  when  the  defense  is  intended 
as  a  oountezdaim  it  should  be  expressly  stated  in  the  answer, 
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80  as  to  advise  the  opposite  party;  and  in  the  absence  of  sach 
an  allegation,  especially  when  the  party  defines  and  charac- 
terizes his  answer  as  a  defense,  and  it  is  uncertain  whether  a 
counterclaim  is  intended,  such  party  is  not  in  a  position  to  in- 
sist that  he  has  actually  set  up  a  counterclaim,  and  the  answer 
should  be  construed  and  considered  as  a  defense." 

It  is  sometimes  a  difficult  matter  to  draw  the  line  between 
a  counterclaim  and  a  defense,  and  for  that  very  reason  a 
rule  ought  to  be  declared  which  will,  in  the  future,  prevent 
any  conflict  in  the  decisions  on  that  subject,  which  might 
otherwise  occur.  We  find  such  a  rule  laid  down  by  the  Su- 
preme Court  of  Wisconsin,  in  the  case  of  Stoxvell  v.  Eldred, 
39  Wis.  630,  which,  with  the  language  in  whidi  it  is  declared, 
we  adopt  as  correct:  "On  former  occasions  this  Court  has 
had  under  consideration  answers  containing  averments  of 
fact  so  pleaded  that  it  was  doubtful  whether  counterclaims 
were  predicated  upon  them,  or  whether  they  were  alleged 
merely  as  defenses,  and  by  argument  and  the  application  of 
various  tests,  the  Court  has  determined  the  character  of  these 
pleadings.  Should  it  be  asserted  that  there  is  an  inconsist- 
ency in  those  decisions,  we  are  not  prepared  to  dispute  the 
assertion.  The  rule  on  this  subject  should  be  certain  and  uni- 
form. In  order  that  it  may  be  so  in  the  future,  we  t^ke  this 
occasion  to  say  that  hereafter  no  averment  in  an  answer  will 
be  held  to  constitute  a  counterclaim,  unless  it  is  so  denom- 
inated and  the  appropriate  relief  prayed.  Wanting  these  requi- 
sites, the  pleading  will  be  held  to  be  a  defense  only.  It  is  so 
easy  to  commence  a  counterclaim  by  denominating  it  a  coimter- 
claim,  and  to  close  it  with  a  demand  for  relief,  that  it  is  not  un- 
reasonable, and  does  no  violence  to  the  spirit  of  the  Code,  to 
require  the  pleader  to  do  sa*' 

Judgment  affirmed. 

IfoEiNSTBT,  J.,  MoEjas,  J.,  concurred. 

A  rehearing  having  been  granted,  the  following  opinion  and 
judgment  was  rendered  by  the  Court  in  Bank: 

Ross,  T.: 

When  this  eause  was  before  Department  One,  the  effect  ol 
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the  order  of  the  District  Ooturt  made  on  the  20th  day  of  March, 
1865,  denying  the  plaintiff's  motion  to  dismiss  the  action  and 
the  resulting  consequences  were  not  considered.  That  order 
could  only  have  been  made  upon  the  theory  that  the  defend- 
ants' answer  contained  a  counterclaim,  for,  by  a  provision  of 
the  Practice  Act,  then  in  force,  the  plaintiff  was  entitled  to  an 
order  of  dismissal  unless  the  answer  contained  such  a  claim. 
(Bancroft's  Practice  Act,  §  148.)  The  District  Court,  there- 
fore, by  its  order  made  in  1866,  denying  the  plaintiff's  motion 
to  dismiss  the  action,  in  effect  said  to  the  parties  that  the  an* 
swer  did  contain  a  counterclainL  Upon  that  both  sides  ap- 
pear to  have  rested  content  until  January,  1876  —  a  period  of 
nearly  eleven  years  —  when  the  plaintiff  gave  notice  of  an- 
other motion  to  dismiss  the  action,  which  latter  motion  was 
heard  April  13th,  1877,  and  resulted  in  the  entry  of  an  order 
on  the  8th  of  May  following,  granting  the  motion.  This  order 
proceeded  upon  the  theory  that  the  answer  did  not  contain  a 
counterclaim.  But  the  same  Court  had,  by  the  order  of 
March  20th,  1866,  already  determined  just  the  reverse.  All  of 
the  parties  were  then  informed  that^  in  the  opinion  of  the 
Court,  the  answer  of  the  defendants  did  contain  affirmative 
matter  which,  if  established,  entitled  ihem  to  affirmative  re- 
lief. The  defendants,  therefore,  were  not  called  upon  to  take 
other  steps  for  the  protection  or  enforcement  of  their  asserted 
claims  against  the  plaintiff,  but  were  justified  in  supposing 
that  they  would  be  judicially  investigated,  and  the  rights  of 
the  respective  parties  determined  under  the  pleadings  in  the 
action  then  pending. 

To  permit  the  Court,  after  the  lapse  of  eleven  years,  during 
which  the  statute  of  limitations  may  have  barred  the  rights 
of  the  defendants,  if  they  ever  had  any,  so  to  change  the  in- 
terpretation of  the  answer  as  to  prevent  the  defendants  from 
being  heard,  would  be  clearly  wrong.  While  these  considera- 
tions effect  a  change  in  the  judgment  rendered  by  the  De- 
partment, we  adhere  to  the  rule  declared  in  the  opinion  there 
delivered,  that  as  respects  cases  arising  in  the  future  "no 
averment  in  any  answer  will  be  held  to  constitute  a  counter- 
claim, unless  it  is  so  denominated,  and  the  appropriate  relief 
prayed.  Wanting  these  requisites,  the  pleading  will  be  held 
to  be  a  defense  only.    It  is  so  easy  to  commence  a  counter* 
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claim,  by  denomlnatiiig  it  a  ooonterclaimy  and  to  dose  it 
with  a  demand  for  relief,  that  it  is  not  unreasonable^  and  does 
no  violence  to  the  spirit  of  the  Oode^  to  require  the  pleader 
to  do  80." 
Judgment  reversed. 

McKiNSTBTy  J.,  Shabpstsht,  T.,  TnoBNTOif,  J.  Ktbiok,  J.9 
MoEs^  J.,  and  Mobjuson^  C.  J.,  concurred. 


[No.  7.022.—  Ill  Bank.] 

MAESHAIi  DOANE  v.  JOHN  WEIL 

Acv  TO  Pbomotb  DxAiiTAQV — CONSTiTTJTioNAL  LAW. —  The  Act  of  AprU  28d. 
1880,  entitled,  **An  Act  to  Promote  Drainage,'*  held  to  be  anconatitatlonal 
upon  the  aathorlty  of  the  People  t.  Parka  el  of.,  infra,  624. 

Application  for  alternative  writ  of  mandamus 

The  petition  states  that  the  defendant  is  Treasurer  of  the 
State  of  California;  that  the  plaintiff  presented  three  war- 
rants to  the  defendant  for  payment;  the  same  being  drawn 
in  conformity  with  the  Act  of  the  Legislature  entitled  "An 
Act  to  Promote  Drainage/'  passed  April  23d,  1880,  and  that 
the  defendant  refused  to  pay  the  sama 

W.  O.  Belcher,  for  Plaintiff. 

A.  L.  Harty  Attomey-Oeneral,  for  Defendant; 

The  Ooubt: 

Upon  the  authority  of  People  v.  Parks,  infra,  624,  the  ap* 
plication  for  an  alternative  writ  of  mandamua  is  denied* 
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[lf«.  6M&—  IB  Bulk.] 

ESTATE  OF  DANIEL  MoOABTT,  Dbgbabxdw 

OomnMT     OF     WiUi  —  Mbntal     Capacitt  —  CoMpmii  ct  —  SiaicATUBa  —  at- 

TSSTATIOM  —  PUBLICATIOir  —  IJirOUB    IXVLUBNCB  —  COMVIilCT    OF    BVIDENCB. 

Tb«  evidence  apon  tbe  contest  of  a  will  held-  to  be  conflicting  upon  the 
above  points, 
lo.— BviDBMcn. —  Upon  an  appeal  from  an  order  aiBrmlng  tbe  Talidity  of  a 
will,  it  appeared  from  tbe  bill  of  exceptions  that  only  one  of  the  snbscrib- 
ing  witnesses  wss  called  to  prove  tbe  execation  of  the  will,  bnt  there  was 
no  specification  of  error  npon  this  point,  and  so  far  as  the  transcript 
showed,  no  point  was  made  at  the  trial  in  regard  to  It. 
Held,  That  it  was  too  Ute  to  make  tbe  ol^ection  here  for  tho  first  tlaa 

Apphal  from  an  order  in  favor  of  the  validity  of  a  will, 
and  from  an  order  denying  a  new  trial  in  the  Probate  Oonrt 
of  the  City  and  County  of  San  Francisco.    Mtbiok,  J. 

It  appeared  from  the  evidence  set  out  in  the  bill  of  excep- 
tions that  Mr.  Horan,  the  lawyer  who  drew  the  will,  after  the 
testator  started  to  write  his  signature,  took  hold  of  his  hand, 
or  of  the  pen  in  his  hand,  and  held  it  while  he  wrote  his  signa- 
ture. 

Robert  Ash,  for  Appellant 

The  will  was  not  signed  as  required  by  §  1276,  CSv.  Code. 
(Estate  of  Dermis  Sullivan,  6,126,  July  Term,  1878;  Ed- 
ward  Walsh's  Will,  1  Tucker,  183 ;  Asay  v.  Hoover,  5  Barr, 
Pa.,  21 ;  Orahill  v.  Barr,  6  Barr,  441 ;  Riley  v.  Riley,  36  Ala. 
496.)  Only  one  witness  was  called.  The  Statute  says  all  the 
witnesses  must  be  produced  and  examined,  etc  (Civ.  Code 
Proa,  §  1815 ;  Redfield  on  Wills,  top  page  86 ;  Evans  v.  Evans, 
10  S.  &  M.  402 ;  Jones  v.  Arterbum,  11  Humph.  97 ;  Rigg  v. 
Wilton,  18  HI.  15 ;  Gavett's  Appeal,  8  Watts  &  S.  21;  Strieker 
V.  Groves,  5  Wheat  886 ;  Dunlop  v.  Dunlop,  10  Watts,  168.) 

Francis  J.  Sullivan,  for  Bespondent 

It  is  claimed  that  Horan  took  hold  of  testator^s  hand,  nnkO, 
wrote  the  latter's  name.  This  is  decidedly  untrue.  CSif. 
Code,  §  1276,  was  compaed  with.  The  bill  of  exceptions  is 
tDO  general,  and  not  suiHciently  specific  in  not  pointing  o^x 
tbe  fact  that  only  one  witness  was  produced.     The  presump- 
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tion,  therefore,  will  be  that  oantestant  waived  the  calling  of 
the  witzieBS.  The  point  can  not  be  raided  on  appeal.  (Fidd^s 
Appeal,  36  Oonn.  279 ;  CSt.  Oode,  §  8518 ;  Mvlcahy  v.  Olaaier, 
61  Oal.  627;  Smith  v,  Lawrence,  68  id.  84;  Langenour  y. 
French,  34  id.  92;  People  v.  Sepuiveda,  decided  June  18th, 
1881,  10,505.)  The  presumptions  are  all  in  favor  of  the 
oorrectnees  of  the  judgment  of  the  Probate  Court  (Oode 
Oiv.  Proc  §  98 ;  id.  §  87,  and  notes;  Harston's  Pr.  49 ;  Carman 
V.  Pidtz  et  at,  21  N.  T.  547;  4  Wait's  Practice,  241,  246; 
Mvlcahy  v.  Glazier,  61  OaL  627;  Fan  Devsen  v.  Sweet,  61 
N.  Y.  878.) 

The  Oottrt: 

This  case  was  heard  by  Department  Two  of  this  Court, 
and  its  opinion  filed  March  25th,  1881.  A  hearing  in  Bank 
was  subsequently  granted.  For  the  reasons  given  in  the 
opinion  of  the  Department  the  judgment  and  order  are  af- 
firmed. 

r 
The  following  is  the  opinion  rendered  in  Department  Two: 

Mybiok,  J. : 

The  will  of  the  deceased  was  admitted  to  probate.  With- 
in the  year  the  father  of  the  deceased  petitioned  that  the 
probate  of  the  will  be  revoked.  The  issues  raised  on  that 
petition  were  tried  by  the  Court,  and  the  prayer  of  the  petition 
was  denied.  The  petitioner  moved  for  a  new  trial,  which  was 
denied,  and  this  appeal  was  taken. 

1.  On  the  motion  for  a  new  trial,  points  were  made  as  to 
the  mental  capacity  of  the  deceased,  as  to  whether  the  paper 
was  signed  by  him,  or  by  any  other  person  for  him,  in  his 
presence  and  by  his  direction,  as  to  whether  the  attesting 
witnesses  signed  in  his  presence  and  at  his  request,  as  to 
whether  he  declared  the  paper  to  be  his  will,  and  as  to 
whether  he  was  free  from  undue  influence.  All  these  matters 
were  before  the  Court  upon  conflicting  evidence.  There 
was  evidence  favorable  to  the  validity  of  the  will  upon  each 
of  these  points.  Therefore,  the  decision  of  the  Court  will  not 
be  disturbed. 
.9.  Anotlier  point,  made  by  the  appellant  in  this  Oonrt»  but 
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not  made  in  the  Oonrt  below,  is,  that  it  does  not  appear  from 
the  record  that  both  the  subscribing  witnesses  were  called  on 
the  trial  of  the  issues  raised  on  the  petition,  under  §  1315  Code 
Oiv.  Proc  The  answer  is,  it  does  not  appear  but  that  the 
witness  not  called  was  out  of  the  county,  or  was  of  unsound 
mind,  or  was  dead.  Neither  does  it  appear  but  that  the  peti- 
tioner waived  the  calling  of  the  witness.  The  statement  in 
the  transcript  that  it  contains  "  all  the  testimony  offered  "  is  in 
harmony  with  the  fact  that  the  Court  might  have  received 
proof  of  the  death,  insanity,  or  absence  of  the  witness,  and 
with  the  waiving  by  the  petitioner  of  the  calling  of  the  wit^ 
uess.  At  the  trial,  so  far  as  the  transcript  shows,  no  point  was 
made  in  regard  to  this  matter.  It  is  too  late  to  make  it  here 
for  the  first  time. 

Judgment  and  order  affirmed. 

MoBBisoN,  0.  J.,  and  Shabpstein,  J.,  concurred* 


[No.  7,710.--  In  Bank.] 


THE  PEOPLE  EX  eel.  I.  DANIELWITZ  v.  EDWARD  E. 

HAEVEY. 

IIUKICIPAI,     BLBCTION     in     SAN     FKANCIBCO  —  GONSTITUTIOIfAL     LAW  —  SCHOOL 

DiBBCTOB. —  In  an  action  to  determine  the  right  of  the  defendant  to  the 
office  of  School  Director,  to  which  he  had  heen  appointed  on  the  10th 
day  of  May,  1880  (under  }  13,  Supplement  zlll,  of  the  Consolidation 
Act  of  San  Francisco),  hy  the  Superintendent,  by  and  with  the  consent 
of  a  majority  of  the  School  Directors,  to  fill  a  vacancy  —  his  term  of 
office  under  the  law  being  until  the  municipal  election  next  ensuing,  and 
the  election  and  qualification  of  his  successor.  The  relator  claimed  to 
have  been  elected  to  fill  the  yacancy  at  a  municipal  election  held  on  the 
2d  day  of  November,  1880,  and  judgment  in-  the  lower  court  was  given  la 
his  favor. 
BeM,  That  the  alleged  election  was  illegal  and  void,  and  that  therefore  tha 
term  of  the  defendant  had  not  expired. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.     Lawlob,  J. 

McClure,  DwineUe,  A  Plaistmce,  for  Appellant 
McElrath  &  Eells  and  Jos.  BothschUdy  for  Beq>ondent 
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TheOovmtz 

Section  18  of  Sapplement  ziii  of  the  Oonflolidatiaii  Act  ol 
the  City  and  County  of  San  Fnmcisco,  providee,  **  Any  va- 
cancy in  the  office  of  School  Director  shall  be  filled  by  ap- 
pointment by  the  Superintendent,  by  and  with  the  consent  of 
a  majority  of  the  School  Directors  dien  in  office,  and  such  ap* 
pointees  shall  hold  office  respectively  until  the  municipal  elec- 
tion next  ensuing,  and  the  election  and  qualification  of  their 
successors  in  office." 

At  the  general  election  held  on  the  3d  of  September,  1879, 
one  Galloway  was  duly  elected  to  the  office  of  School  Direc- 
tor of  the  said  city  and  county.  He  entered  upon  the  dis- 
charge of  the  duties  of  the  office  on  the  16th  of  October  fol- 
lowing, and  remained  in  office  until  May  10th,  1880,  when  he 
departed  this  life.  Thereupon  the  defendant  was  duly  ap* 
pointed  to  fill  the  vacancy  thus  caused,  and  qualified  as  School 
Director.  At  the  election  held  on  the  2d  of  November,  1880, 
the  relator,  Danielwitz,  was,  among  other  persons,  voted  for, 
to  fill  the  unexpired  term  of  Galloway,  and,  having  received 
a  majority  of  the  votes  cast  for  that  office,  was  declared  elected, 
and  instituted  this  action  to  establish  his  right  to  the  office.  In 
the  Court  below  judgment  was  given  in  his  favor. 

It  will  be  readily  seen  that  the  disposition  of  the  case  de- 
pends on  the  question  whether  the  election  held  on  the  2d  of 
November,  1880,  was  the  '^municipal  election  next  ensuing" 
the  vacancy  caused  by  the  death  of  Galloway.  This  question 
admits  of  but  one  answer,  and  that  in  the  negative.  (Barton 
V.  Kalloch,  7,414;  People  v.  BansotM,  7,614;  Wood  v.  Board 
of  Election  Commissioners,  7,774.) 

Judgment  reversed. 

HtbioXi  J.,  dissented. 


Digitized  by  VjOOQIC 


July*  1881.]  KximxDT  t^.  Duim.  889 

—    —  - 

[Na  7»S9B.— Department  One.] 

ISABELLA  M.  KENNEDY  v.  KATE  DUNN  vr  al, 

Baim    bt    TsnsTn    omna    a    Dmb>    ov    Tbust  —  Noticb  —  Psbsbncb    op 

TBU8TBI — SPnCZnCATIOXS  —  AnCnOlTBBB — FUBCH1.SB    BT     TBU8TBB  —  IM- 
AOBQUACT  or  COMBIDBBATIOIC. —  In  BB  BCtion  tO  TBCBte  B  Mle  BiBde  BBder  B 

deed  of  trnst: 
Seld,  1.  That  the  notice  of  the  eale  eonformed  to  the  reqairements  of  the 
power  and  was  duly  given.  2.  That  the  objection  that  the  trostee  waa 
not  preaent  at  the  sale  —  in  the  absence  of  a  specification  calling  in  qnea- 
tlon  a  finding  to  that  eflfect  —  coald  not  be  considered;  that  it  was  per- 
missible for  the  tmstee  to  arall  herself  of  the  services  of  an  aoctloneer 
In  making  the  sale.  8.  That  In  ylew  of  the  fact  that  the  trustee  was  one 
of  the  068tui9  que  tnuieni,  who  were  authorised  by  the  deed  to  purchase. 
It  was  no  objection  that  the  sale  was  made  to  her  attorney  for  the  bene- 
fit of  the  ceatuia  que  frustent.  4.  That  the  eyldence  sustained  the  findhig 
that  the  plalntiif  was  not  misled  or  decelyed  by  the  trustee  as  to  the 
time  of  sale.  5.  That  Inadequacy  of  price  will  not  alone  yitlate  a  sale,  and 
that,  If  it  would,  the  inadequacy  In  this  case  was  occasioned  by  the  willful 
and  wrongful  act  of  the  plaintliE. 

Appeal  from  a  judgment  for  the  defendants  in  the  Twen- 
tieth District  Court^  County  of  Santa  Clara,  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  of  the  same  county, 
Bblden,  J. 

The  notice  appearing  in  the  transcript  (which  is  otherwise 
in  accordance  with  the  terme  of  the  deed  of  trust),  re- 
ferred to  the  deed  as  dated  "  May  17th,  1878 ;  "*  the  true  date 
was  "May  17th,  1877/'  The  Court  found  that  before  the 
day  of  sale  overtures  had  been  made  by  the  plaintiff  through 
her  attorneys  for  a  settlement  of  the  claim,  but  that  no  agree- 
ment had  been  made  for  a  postponement,  and  that  the 
defendants'  attorney,  in  answer  to  a  telegram  from  the  plaint- 
iff's attorneys  inquiring  if  the  sale  would  take  place  as  adver- 
tised, informed  them  that  it  would,  but  that  the  plaint- 
iff's attorneys  without  any  authority  from  the  defendants  in- 
formed the  plaintiff  that  the  sale  would  be  postponed.  The 
Court  also  found  that  the  sale  was  for  three  hundred  and  fifl] 
dollars,  and  that  the  value  of  the  property  sold  waa  one  thoni 
and  five  hundred  dollars. 

W.  C.  Kennedy,  for  Appellantt 

W.  L.  LoveU,  for  Bespondenti. 
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Boss,  J.: 

The  principal  purpose  of  this  action  is  to  obtain  a  decree 
vacating  a  sale  made  under  a  deed  of  trust  given  by  the  plaint- 
iff to  secure  certain  .moneys  loaned  to  her  by  the  defendant 
Dunn. 

On  behalf  of  the  plaintiff,  who  is  the  appellant  here,  sev- 
eral points  are  relied  on  as  entitlinj^  her  to  the  relief  demanded. 
First,  it  is  claimed  that  no  sufficient  notice  of  the  sale  was 
given;  second,  that  the  trustee  was  not  present  at  the  sale; 
third,  that  the  trustee  bought  at  the -sale;  fourth,  that  the 
plaintiff  was  misled  and  deceived  by  the  trustee  as  to  the 
time  of  the  sale;  and  fifth  and  lastly,  that  the  property  was 
sold  at  a  grossly  inadequate  price. 

Looking  at  the  record,  we  do  not  find  any  of  the  points 
made,  there, sustained. 

1.  It  appears  that  the  notice  of  sale  conformed  to  the  re- 
quirements of  the  power,  and  was  duly  given.  This  was  suffi- 
ciient.  (2  Perry, on  Trusts,  §  602,  q  and  r;  Civ.  Code,  §  2268; 
Perry  on  Trusts,  §§  780-2;  Jones  on  Mortgages,  vol.  ii, 
?  1854;  Model  Lodging  House  Assoc,  v.  City  of  Boston,  114 
Mass.  133.)  . 

2.  The  Court  expressly  finds  that  the  trustee  was  present 
at  the  sale,  and  there  is  no  specification  calling  in  question 
that  finding.  It  was  permissible  for  the  trustee  to  avail  her- 
self of  the  services  of  an  auctioneer  in  making  the  sale. 
{Fogarty  v.  Sawyer,  23  Cal.  670;  Gillespie  v.  Smith,  29  HL 
473;  Hawley  v.  James,  6  Paige,  478;  Cranston  v.  Crane,  97 
Mass.  459.) 

3.  The  trustee  was  also  one  of  the  cestuis  que  trusterU. 
The  record  shows  that  the  trustee  sold  to  one  Malone  for 
the  ^benefit  of  the  cestiiis  que  trust ent;  which  the  deed 
itself  expressly  authorized.  (2  Perry  on  Trusts,  §  6022;  2 
Jones  on  Mortgages,  §  1892;  Oriffin  v.  Marine  Company, 
62  lU.  180.) 

4.  The  Court  found,  from  evidence  which  sustained  the 
finding,  that  the  plaintiff  was  not  misled  or  deceived  by  the 
trustee  as  to  the  time  of  sale. 

6.  It  is  a  familiar  rule  that  inadequacy  of  price  alone  will 
not  vitiate  a  sale.     And  if  it  would,  it  would  not  lie  in  the 
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mouth  of  one  whose  willful  and  wrongful  act  causes  the  in- 
adequacy,  to  complain  of  it.  The  Court  below  f oimd  that  "  at 
the  time  of  the  sale  Edward  Kennedy,  who  was  then  present 
and  who  was  acting  as  the  representative  of  plaintiff,  forbade 
the  sale,  annotinced  that  the  trust  deed  was  invalid  and  worth- 
less,  and  that  any  party  purchasing  would  take  nothing  by 
the  sale.^* 

We  remark,  in  conclusion,  that  the  circumstances  detailed 
in  the  findings,  and  elsewhere  appearing  in  the  record,  do  not 
appeal  very  strongly  to  the  conscience  of  the  chancellor  in 
favor  of  the  plaintiff. 

Judgment  and  order  affirmed* 

McKiNSTBY,  J,,  concurred. 

McKsE^  J.y  concurred  in  the  judgment* 


[No.  6,618.-111  Bank.] 

PHILIP  METROVICH  v.  LAZEL  JOVOVICH  et  ai. 

TTllDIBTAXINO  TO  Rblkasi  Attachbd  Pbopbbtt  —  Bbiach  ot  Undbbtak- 
INO. —  The  condition  of  the  andertaklng  glyen  nnder  8  565  Code  of  Clyll 
Procedure  to  release  attached  property,  requires  the  property  to  be  re- 
delivered, or  Its  yalue  paid  upon  a  judgment  for  the  plaintiff;  and  the 
terms  of  the  undertaking  are  not  complied  with  by  an  offer  to  return  or 
by  a  return  of  a  portion  of  the  property  attached. 

In. —  Id. —  MnAauBB  or  Daicaobs  —  Conflict  of  Etidbncb. —  In  an  action 
for  breach  of  such  an  undertaking.  In  which  It  appeared  that  a  portion 
of  the  attached  property  was  leyied  npon  and  sold  by  the  sheriff  under 
an  eiecution  upon  the  judgment: 
BtUd,  that  the  measure  of  damages  was  the  full  Talue  of  the  property  at- 
tached leas  the  amount  of  the  proceeds  of  the  sale. 

Appeal  from  a  judgment  for  the  plaintiff,  and  from  an 
order  denying  a  new  trial  in  the  Pourth  District  Court,  City 
and  Counly  of  San  Francisco.    Mobsison,  J. 

Uoyd,  Newlands  A  Wood,  for  Appellants. 

This  appeal  calls  for  the  establishment  by  this  Court  of  the 
correct  measure  of  damages  in  an  action  upon  an  undertak- 
ing given  imder  the  provisions  of  §§  654  and  666  of  the  Code 


Digitized  by  VjOOQIC 


84S  HxTBovioH  V.  JovovioH.  [July,  1881« 

of  Civil  Procedure,  in  a  case  v^here  a  portion  of  the  proper^ 
released  has  been  returned  and  sold  by  the  Sheriff.  It  aeema 
evident  that  the  intention  of  the  Legislature  in  allowing  a 
release  of  property  upon  giving  such  an  undertaking  as  diat 
here  in  question,  was  to  permit  the  return  of  a  part  of  the 
property,  and  payment  for  the  unretumed  portion.  (Hard- 
ing v.  Minear,  54  Cal.  502-507;  Roberts  v.  Dunn,  71  IlL  46; 
Allen  V.  Carty,  19  Vt.  Q8]  Dehler  v.  Held,  60  IlL  491,  495; 
Bev.  Stats.  HI.,  1874,  §§  14,  18,  154;  §  8300  Civ.  Code; 
DeWiti  V.  Morris,  18  Wend.  496;  Moon  et  dL  v.  Story,  2  B. 
Monroe,  854.) 

12. 12.  Provines,  for  Bespondent 

We  contend,  on  the  part  of  respondent,  that  upon  the  fail- 
ure of  the  defendant  in  the  attachment  suit  to  redeliver  the 
property  released,  to  the  Sheriff,  upon  his  demand,  the  condi- 
tion  of  the  undertaking  was  broken,  and  the  liability  of  the 
defendants  here  for  the  full  value  of  that  property  became 
fixed.  (§  555  Code  Civ.  Proc ;  Frankel  v.  Stem,  44  Cal.  168 
Curtis  V.  Richards,  9  CaL  83;  Drake  on  Attach.  §  842,  ed« 
of  1878.) 

MoRBisoN,  0.  X : 

The  plaintiff  brought  an  action  in  the  District  Court  of  the 
Twelfth  Judicial  District,  against  one  Marovich,  for  the  re- 
covery of  the  sum  of  seven  hundred  and  seventy-five  dollars, 
alleged  to  be  due  on  a  contract  for  the  direct  payment  of 
money,  and  procured  a  writ  of  attachment  to  be  issued  in 
said  action.  The  writ  was  duly  levied  on  certain  property 
of  the  defendant  in  the  action,  and  to  procure  the  discharge 
of  the  attached  property,  the  defendants  in  this  action  exe- 
cuted and  delivered  an  undertaking,  conditioned  as  follows: 
"  Now,  therefore,  we,  the  undersigned,  residents,  etc,  in  con- 
sideration of  the  release  of  the  premises,  and  in  considera- 
tion of  the  release  from  the  attachment  of  the  property  at- 
tached, as  above  mentioned,  and  the  discharge  of  said  attach- 
ment, do  hereby  jointly  and  severally  undertake  in  the  said 
sum  of  one  thousand  dollars,  snd  promise  that  in  case  plaint- 
iff recovers  judgment  in  the  action,  defendant  will,  upon  de- 
mand,  redeliver  sudi  attached  property  so  released  to  the 
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proper  officer,  to  be  applied  to  the  payment  of  the  judgment, 
and  that  in  default  thereof  we  will,  on  demand,  pay  to  plaint- 
iff the  full  value  of  the  property  released,  not  exceeding  the 
sum  of  one  thousand  dollars.'* 

On  the  execution  of  the  foregoing  undertaking,  the  at- 
tached property  was  released  from  the  levy,  and  on  the  fifth 
day  of  December,  1876,  the  plaintiff  recovered  a  judgment 
against  Marovich,  for  the  sum  of  seven  hundred  and  fifty- 
nine  dollars  and  ten  cents,  and  the  further  sum  of  two  hun- 
dred and  nine  dollars  and  ten  cents  costs,  upon  which  judg- 
ment an  execution  was  issued  on  the  fifteenth  day  of  March, 
1877.  On  the  twentieth  day  of  March,  1877,  the  officer' hav- 
ing the  writ  of  execution  in  his  possession,  demanded  of 
Marovich  a  redelivery  of  the  property  attached,  but  such  re- 
delivery was  refused.  Demand  of  the  property  was  also 
made  by  the  officer,  of  the  defendants  in  this  action.  The 
evidence  shows  that  a  portion  of  the  property  attached  con- 
sisted of  fruit,  and  was  therefore  perishable  in  its  nature; 
that  some  of  the  property  had  been  sold  by  Marovich,  while 
the  action  was  pending  against  him,  and  that  other  property 
of  a  similar  nature  had  been  purchased  by  him.  It  also  ap- 
pears in  the  case,  that  some  of  the  attached  property  was  still 
in  the  store  of  Marovich,  at  the  time  the  officer  made  demand 
of  him  for  the  redelivery  of  the  property,  and  that  it  was 
levied  upon  and  sold  by  the  Sheriff.  The  finding  of  the  Court 
below  on  this  subject  was  as  follows:  "That  no  part  of  the 
said  property  was  returned  or  delivered  to  the  said  Sheriff, 
by  the  said  Marovich  or  either  of  the  defendants,  but  the 
said  Sheriff,  under  said  writ,  did  then  and  there  levy  upon 
and  take  certain  personal  property  found  in  the  possession  of 
said  John  Marovich,  at  the  same  place  where  the  property 
tak^n  under  said  attachment,  was  situated  at  the  time  of  the 
release  from  attachment,  and  a  portion  of  which  personal 
property  constituted  and  was  a  portion  of  the  property  orig- 
inally seized  under  the  writ  of  attachment,  and  released  to 
said  Marovich  upon  the  giving  of  the  bond  herein  sued  upon, 
and  said  Sheriff  did  afterwards  sell,  under  said  writ,  all  the 
property  seized  under  said  execution,  and  said  Sheriff  after- 
wards returned  said  execution  unsatisfied,  but  with  a  credit 
indorsed  thereon  of  two  hundred  and  eighty-four  dollars  and 
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eighty-nine  cents."  Plaintiff  had  judgment  against  the  de- 
fendants for  the  balance  due  on  the  judgment  obtained  by 
him  against  Marovich,  after  deducting  the  amount  raised  by 
the  Sheriff  on  the  sale  of  what  remained  of  the  attached 
property. 

On  behalf  of  the  defendants  it  is  contended  that  the  evi- 
dence showed  that  the  value  of  the  property  sold  by  Maro- 
vich,  pending  the  attachment  suit,  did  not  exceed  the  sum  of 
one  hundred  dollars,  and,  therefore,  it  is  claimed  on  their  be- 
half, that  judgment  should  be  had  against  them  only  for  the 
value  of  the  property  not  returned.  But  there  was  other 
evidence  in  the  case,  showing  that  the  property  attached  was 
of  the  value  of  seven  hundred  dollars.  The  undertaking  was 
given  under  §  665  of  the  Code  of  Civil  Procedure,  and  the 
language  of  it  is  that,  "  in  case  the  plaintiff  recovers  judg- 
ment in  the  action,  the  defendant  will,  on  demand,  redeliver 
the  attached  property  so  released  to  the  proper  officer,  to  be 
applied  to  the  payment  of  the  judgment,  or  in  default  there- 
of, that  the  defendant  and  sureties  will,  on  demand,  pay  to 
the  plaintiff  the  full  value  of  the  property  released." 

The  condition  is  that  the  attached  property  shall  be  re- 
turned, and  the  terms  of  the  undertaking  are  not  complied 
with,  by  an  offer  to  return,  or  by  a  return  of  a  portion  of  the 
property  attached.  It  was  not  pretended  in  this  case  that 
there  was  any  return,  or  offer  to  return,  the  whole  oi  the 
property  attached.  The  evidence  conclusively  shows  that  the 
defendant  in  the  attachment  proceeding  had  put  it  out  of  his 
power  to  make  such  return,  and,  therefore,  a  return  was  im- 
possible. Immediately  upon  tiie  demand  and  failure  to  make 
the  return  required  by  the  terms  of  the  undertaking,  the 
sureties  became  liable  to  pay  the  full  value  of  the  property 
attached,  and  this  was  the  extent  of  their  liability,  as  fixed 
by  the  judgment  of  the  District  Court  They  were  credited 
with  the  amount  for  which  the  residue  of  the  property  sold, 
and  judgment  passed  against  them  for  the  value  of  the  prop- 
erty attached,  after  making  the  proper  credit 

There  was  no  error  in  the  proceedings  of  the  Court  below, 
and  the  judgment  and  order  are  therefore  affirmed. 

McKiNSTBT,  J.,  Shabpsteik,  J.,  Boes,  J.,  and  McKvs,  J., 
concurred. 
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{No.  7,221.. —  Department  Two.) 

JOHN  H.  BEEWER  v.  R  G.  HOUSTON  et  ai* 

OoNsnucTXON    OF    Patent  —  Mibtakb  —  Location  —  Boundast. —  In    an    ao- 
tion  to  quiet  title,  tbe  plaintiff  claiming  under  a  State  patent: 
Heid^  ThtLt  a  mlatake  made  In  omitting  to  Insert  a  ooorae  In  the  patent  could 
not  be  corrected  In  thla  action. 

Appeal  from  a  judgment  and  from  an  order  denying  a  new 
trial  in  the  Fifteenth  District  Court,  County  of  Contra  Costa. 

DWINSLLX,  J. 

Action  to  quiet  title.  The  plaintiff  deraigned  title  under 
three  swamp  land  patents,  based  respectively  upon  survey  Nos. 
116,  125,  and  433.  The  description  of  die  land  in  the  first 
patent  (Exhibit  B)  is  as  follows:  The  east  half  of  southeast 
quarter,  section  eleven;  south  half  of  section  twelve,  township 
one  south,  range  three  east  Fractional  south-west  quarter,  and 
fraction  in  west  half  of  south-east  quarter,  section  seven,  town- 
ship one  south,  range  four  east,  and  more  particularly  de- 
scribed in  the  field-notes  of  said  survey  as  follows :  Beginning 
at  the  north-west  comer  of  the  south-west  quarter  of  section 
twelve  (12),  in  township  one  (1)  south,  range  three  (3)  east, 
Mount  Diablo  meridian ;  running  thence  'east  one  hundred  and 
fourteen  and  sixty-two  one  hundredths  chains  to  Old  River; 
thence  south  twenty-five  degrees  east  thirty  chains ;  thence  south 
twelve  and  eighty-one  one  hundredths  chains ;  thence  west  one 
hundred  and  forty-seven  and  thirty  one  hundredths  chains; 
ihence  north  forty  chains,  and  thence  east  twenty  chains  to  the 
point  of  beginning,  and  containing  five  hundred  and  seventy-one 
and  ninety-five  one  hundredths  (571  95-100)  acres,  run  by  the 
true  meridian,  magnetic  variation  sixteen  degrees  fifteen  min- 
utes east 

In  the  second  patent  (Exhibit  D)  the  description  was  as 
follows:  The  north-east  quarter  of  section  thirteen,  township 
one  south,  range  three  east;  the  fractional  soulii-east  quarter 
section  seven,  fractional  north-west  quarter  section  seventeen, 
and  fractional  north  half  section  eighteen,  township  one  south, 
range  four  east,  and  more  particularly  described  in  the  field- 
notes  '^f  said  survey  as  follows:  Beginning  at  north-west  oor- 
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Tier  of  tfie  north-west  quarter  of  section  eighteen  (18),  in  town- 
ship one  (1)  south,  range  four  (4)  east,  Mount  Diablo  merid- 
ian, running  thence  east  forty-six  and  thirty  one  hundredths 
chains  on  the  bank  of  Old  Biver;  thence  meandering  up  the 
river  north  forty-eight  degrees  east  twenty-five  chains,  north 
eighty  degrees  east  twelve  chains,  south  twenty-five  degrees 
west  sixteen  chains,  south  forty-five  degrees  east  ten  chains, 
north  seventy  degrees  east  twenty  chains,  south  thirty  de- 
grees east  forty-six  and  eleven  one  hundredths  chains;  thence 
west  one  hundred  and  fifty-eight  and  thirty-five  one  hun- 
dredths chains;  thence  north  forty  chains;  and  thence  east 
forty  chains  to  the  place  of  banning,  and  containing  five 
hundred  and  eighty-three  and  eighteen  one  hundredths  (588 
18-100)  acres;  run  by  the  true  meridian;  magnetic  variation, 
sixteen  degrees  fifteen  minutes  east  And  in  the  third  pat- 
ent (Exhibit  O)  the  description  was  as  follows:  Fraction  in 
south-west  quarter  section  sixteen,  south-west  quarter  and 
fractional  south-east  quarter  section  seventeen,  and  north 
east  quarter  of  south-east  quarter  section  eighteen,  and  more 
particularly  described  in  the  field-notes  of  said  survey  as 
follows:  Beginning  at  north-west  comer  of  south-west  quar- 
ter of  section  seventeen  (17),  in  township  one  (1)  south,  range 
four  (4)  east,  Mount  Diablo  meridian;  running  thence  east 
thirty-eight  and  thirty-five  one  hundredths  chains;  thence 
south  seventy  degrees  east  forty-one  chains;  thence  south 
twenty-five  degrees  east  twenty-eight  and  sixty  one  hun- 
dredths chains;  thence  west  eighty-nine  chains;  thence  north 
twenty  chains;  thence  west  twenty  chains;  thence  north 
twenty  chains;  thence  east  twenty  chains  to  the  point  of  be- 
ginning, and  containing  three  hundred  and-  thirty-six  and 
twenty-four  one-hundredths  (336  24-100)  acres;  run  by  the 
true  meridian;  magnetic  variation,  sixteen  degrees  fifteen 
minutes  east 

The  principal  question  relates  to  the  third  patent  (Exhibit 
O).  It  appeared  from  the  evidence  that^  under  tfie  instructions 
of  the  Surveyor-Gtoneral,  where  an  application  for  swamp  lands 
had  been  rejected,  upon  a  new  application,  the  County  Survey- 
ors were  required  to  follow  the  field-notes  of  the  original  survey, 
and  to  renumber  it  as  a  resurvey;  and  accordingly  the  sur- 
vey jxpoa  which  the  third  patent  was  issued  (which  was  read 


Digitized  by  VjOOQIC 


July,  1881.]  Bbbwkb  v.  Houstoit.  84* 

in  evidence),  is  entitled  "  Survey  No.  488,  being  a  xenumber- 
ing  of  survey  Na  126  in  old  booL*'  The  original  survey 
No.  126  was  in  evidence,  and  from  it  appeared  that  the  calls 
of  the  same  were  identiod  with  the  calls  of  survey  No.  438, 
as  the  same  are  set  forth  in  the  patent  issued  thereon,  except 
that  the  first  call  of  survey  No.  126,  instead  of  the  words 
"running  thence  east  thirty-eight  and  thirty-five  one  hun- 
dredths chains,"  was  in  the  words  and  figures  following,  to  wit, 
^^  running  thence  east  thirty-eight  and  thirty-five  one  hun- 
dredths chains  to  Old  River/*  This  evidence  was  admitted  by 
the  Court  over  the  exception  of  the  defendants,  but,  upon 
the  closing  of  the  plaintiff's  evidence,  the  Court  granted  a 
nonsuit 

/.  E.  McElrath,  for  Appellant 

The  plaintiff's  title  is  derived  by  patents  in  regular  form 
from  the  State  of  California,  and  by  mesne  conveyances 
from  the  patentees.  The  defendants  claim  that  the  patents 
do  not  cover  the  lands  lying  between  surveys  No.  125  and 
433,  and  Old  River,  as  represented  on  the  map  attached  to 
the  transcript.  The  defendant  also  claims  to  be  the  owner  of 
the  land  lying  north  of  survey  No.  125  and  east  of  survey 
No.  116,  and  between  those  surveys  and  Old  River,  as  repre- 
sented on  the  said  map.  The  whole  question  before  the  Court 
turns  on  the  construction  of  the  three  patents  in  evidence.  The 
first  two  in  express  terms  call  for  "  Old  River;"  the  one  based 
on  survey  No.  433  is  shown  to  be  based  on  survey  No.  126, 
of  which  No.  433  is  a  renumbering  only,  and  that  No.  126 
called  for  Old  River.  Exhibit "  D  "  has  this  language :  "  Thence 
meandering  up  the  river/*  etc.  This  is  exactly  the  same  in 
principle  as  ^^  ascending  up  the  creek/*  which  language  in 
Spring  v.  Hueston,  52  Cal.  442,  was  held  to  control  courses 
and  distances  which  diverged  from  the  creek.  Giving  this 
construction  to  the  patent.  Exhibit  "D,"  it  manifestly  takes 
all  the  land  lying  between  surveys  No.  125  and  north  of  the 
north  line  No.  433  and  Old  River.  A  glance  at  the  map 
will  show  that  Old  River  is  not  reached  by  the  first  call  in 
the  patent,  according  to  the  map,  if  the  defendant's  construc- 
tion is  to  be  followed.  We  submit  that  the  proper  construc- 
tion of  the  three  patents  gives  the  land  to  plaintiff,  and  in 
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support  of  our  construction  cite  Wina/ns  v.  Cheney,  55  Cal. 
567;  Winans  v.  Murray,  No.  8179  (not  reported);  Black  v. 
Sprague,  54  CaL  266;  HarJcins  v.  Nelson,  53  id.  317;  Spring 
V.  Hueston,  52  id.  442;  Eingstarf  v.  GwiA^  50  id.  87;  Serrano 
V.  Bawson,  47  id.  55. 

£r.  B.  Misner,  for  Bespondentt 

^  The  map  is  an  important  part  of  the  patent,  and  in  ques- 
tions of  location  is  often  entitled  to  as  much  or  more  weight 
than  the  courses  and  distances.  (Black  y.  Sprague,  64  CaL 
266.) 

The  CouEt: 

We  have  examined  the  transcript  in  this  cause,  and  find 
no  error  in  the  ruling  of  the  Court  below.  The  nonsuit  was 
properly  granted.  If  a  mistake  was  made  in  failing  to  in- 
sert a  course  in  the  patent  issued  to  P.  S.  Van  Bensselaer  and 
bearing  date  the  9th  day  of  August^  1878,  we  can  not  see  how 
it  can  be  corrected  in  this  action. 

Judgment  and  order  affirmed* 


CNa  7.165. —  Department  Two.] 

J.  K  OHASE  V.  MARY  J.  EVOT. 

Nbw  Tbial  —  Statbubnt  —  DISUI88AL  OF  MOTION. —  The  defendaafi  sttoi^ 
neys,  apon  recelying  notice  of  the  dedilon  of  the  Conrt  against  them,  and 
before  the  fllins  of  the  flndinge,  eerred  and  filed  a  notice  of  Intention  ta 
move  for  a  new  trial,  bat  did  not  file  a  statement  nntil  more  than  forty 
days  thereafter,  and  the  Court  upon  that  sroand  dismtssed  the  motion  tor 
want  of  prosecution. 
Held,  That  as  the  motion  could  never  be  heard  there  was  no  error  In  dia> 
missing  it,  although  an  order  denying  the  motion  might  have  been  equally 
proper. 

COHPLAINT PUUDINO  —  tJNCnBTAXMTT  —  DlHUBBSB DBFBCTB     IN     PLBAD- 

INO  Cdbbd  bt  Judomxnt  —  Action  aoainst  ADifiNiBTaAToa.-*  In  an 
action  against  an  admtailstratrlz,  the  complaint  alleged  that  the  plaintiff 
duly  presented  her  claim  to  the  defendant  as  administratrix  which  claim 
contained  a  copy  of  said  promissory  note,  and  was  duly  verified  by  the  oath 
of  the  plaintiff  in  the  form  prescribed  by  law. 
Held,  Tbat  if  any  objection  could  be  raised  to  this  averment,  it  was  that  It 
was  not  sufficiently  definite  and  certain,  and  that  this  defect  could  not 
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be  tmken  adrantage  of  I7  a  general  demurrer,  and  a  forttori  would  not 
be  fatal  to  a  judgment  for  the  plaintiff  In  the  absence  of  any  demurrer  or 
averment  In  tbe  anawer  that  the  claim  wai  not  supported  by  proper 
eridenoe. 
CmnrmcLAiic  —  Susitt -— DamrsB. —  In  the  same  action  (being  upon  a 
joint  and  several  promissory  note  executed  by  C,  B.,  and  B.,  the  de- 
fendant's intestate),  the  defendant  pleaded  that  B.  and  B.  signed  a  note 
as  sureties  of  C. ;  and  that  after  the  execution  of  the  note  and  prior  to 
the  commencement  of  the  action,  the  plaintiff  became  indebted  to  C.  in 
the  sum  of  two  thousand  and  ISfty  dollars  and  sixty-seven  cents,  and 
that  upon  a  suit  being  threatened  by  the  plaintiff  against  B.,  C.  had 
transferred  to  B.,  for  the  benefit  of  himself  and  his  co-surety,  the  said 
debt,  in  order  that  it  might  be  pleaded  as  a  counterclaim.  Thereupon 
the  Court  made  an  order  that  C  and  B.  should  be  permitted  to  appear 
and  file  answers  In  the  action,  which  they  did;  but  afterwards.  In  Its  con- 
clusions of  law,  the  Court  held  that  C.  and  B.  were  not  necessary  parties, 
and  rendered  judgment  against  the  defendant  for  the  full  amount  of  the 
note. 
Beld,  That  the  facts  pleaded  did  not  constitute  a  counterclaim  In  favor  of  the 
defendant;  held,  further  (admitting  that  the  judgment  could  not  be  sus- 
tained, if  C.  and  B.  were  In  any  eense  parties  to  the  action),  that  they 
had  never  become  parties,  and  that,  although  the  proceedings  had  In  re- 
gard to  them  were  irregular,  they  did  not  constitute  error  of  which  the 
appellant  could  complain. 

Appeai.  from  a  judgment  for  the  plaintiff  in  the  Third 
District  Court,  County  of  Alameda,  McKee,  J.,  and  from  an 
order  dismissing  a  motion  for  a  new  trial  in  the  Superior 
Court  of  Alameda  County,  Crane,  J. 

A  petition  for  hearing  in  Bank  in  this  cjase  was  filed  after 
judgment,  and  denied. 

The  f acsts  referred  to  in  the  opinion  of  the  Court  were  pleaded 
both  as  a  defense  and  a  counterclaim.  The  argument  of  Appel- 
lants' attorney  is  covered  by  their  petition  for  rehearing,  and 
is  therefore  omitted. 

W.  H.  &  J.  B.  Glasscock  and  Moses  0.  Cobh,  for  Appellants. 

The  objection  to  the  complaint  is,  that  it  fails  to  show  due 
presentation  of  the  claim  to  the  defendant,  administratrix. 
The  Department  holds  the  case  of  Hentsch  v.  Porter^  10  OaL 
655,  to  be  conclusive  of  this  case  on  this  point  The  defend- 
ant respectfully  submits,  that  the  Hon.  Court  overlooked,  in 
its  determination  of  this  point,  the  recent  cases  of  Rhoda  v. 
Alarneda  County,  62  OaL  860,  and  Judak  v.  Fredericks,  67 
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id.  389,  or  else  has  failoKl  to  give  due  consequence  to  the  prin- 
ciple settled  in  these  cases. 

All  the  facts,  which  show  a  due  presentation,  must  be  spe- 
cifically averred,  so  that  the  Court  can  determine  whether  the 
required  conditions  have  been  complied  with  or  not.  (People 
V  Jackson,  24  Cal.  630;  Rhoda  v.  Alameda  Covnty,  52  id.  350 ; 
Dye  v.  Dye,  11  id.  167;  Eimmelman  v.  Danos,  35  id.  441.) 
The  defendants,  Cobb  and  Briggs,  were  ordered  to  appear  in 
the  case,  as  defendants,  by  the  Court,  at  the  instance  of  tb? 
defendant,  administratrix,  and  from  the  matters  set  up  in  her 
answer.  And,  though  it  is  not  stated  in  the  record,  yet  the 
Court  will  presume  it  was  on  the  ground  that  "a  surety  is 
entitled  to  the  benefit  of  every  security  for  the  performance 
of  the  principal  obligation  held  by  the  creditor  or  co-surety, 
at  the  time  of  entering  into  the  contract  of  suretyship,  or  ac- 
quired by  the  creditor  or  co-surety  afterwards,  whether  the 
surety  was  aware  of  the  security  or  not"  (Civ.  Code,  §  2854.) 
In  this  connection,  the  defendant,  administratrix,  had  a  right 
to  show  that  the  relation  of  her  intestate  to  the  plaintiff  wa? 
one  of  suretyship,  and  this  known  to  the  plaintiff.  (Civ.  Code, 
§  2832.)  The  matters  set  up  by  the  defendant,  administra- 
trix, constituted  an  equitable  defense,  and  was  not  strictly  a 
counterclaim,  under  §  438  of  Code  Civ.  Proc,  though  so 
called  by  the  defendants.  Under  our  system  of  remedial 
jurisprudence,  the  Court  can  grant,  and  is  bound  to  grant, 
any  and  every  relief,  under  the  case  made,  to  which  the  par- 
ties may  be  entitled.  (Code  Civ.  Proc,,  §  580;  RoUins  v. 
Forbes,  10  Cal.  299 ;  Truebody  v.  Jacobson,  2  id.  269 ;  Savings 
and  Loan  Society  v.  Thompson,  34  id.  78;  8  Wait's  Pr.  607.) 
The  Department,  by  its  late  decision  in  this  case  holds,  that 
the  order  of  the  Court  below,  dismissing  the  defendant's  mo- 
tion for  a  new  trial  before  any  statement  had  been  settled,  etc., 
was  correct  The  defendant  submits  that  this  decision 
directly  overrules  the  cases  of  Quivey  v.  Oamberl,  32  CaL 
304;  Morris  v.  DeCelis,  41  id.  831;  Lucas  v.  MarysvUh,  44 
id.  210;  Smith  v.  Davis,  65  id.  26;  and  other  cases  hereto- 
fore decided  by  this  Court,  and  is  undoubtedly  inadvertently 
made. 

Qeorge  W.  Tyler,  for  Bespondenl 
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SHAKPSTEIlf ,  J«  : 

The  appellant  in  her  notice  of  appeal  states  that  she  "  ap- 
peals from  the  judgment  rendered  against  her  *  ♦  *  on 
the  17th  day  of  October,  1879,  and  from  the  judgment  therein 
made  and  entered  up  in  said  Court,  on  the  20th  day  of  Decem- 
ber, 1879,  in  favor  of  the  plaintiff  and  against  her  in  said 
action  ♦  *  ♦  and  also  from  the  order  *  *  *  made 
on  the  6th  day  of  February,  1880,  dismissing  the  defendant's 
motion  for  a  new  trial." 

This  constitutes  a  notice  of  appeal  from  a  judgment  en- 
tered December  26th,  1879,  and  from  an  order  made  February 
6th,  1880.    We  will  first  consider  the  appeal  from  the  latter. 

On  the  27th  day  of  October,  1879,  the  attorney  of  appel- 
lant served  upon  the  attorney  of  the  respondent  a  notice  of 
motion  for  a  new  trial,  in  which  it  was  stated  that  the  motion 
would  be  made  on  a  statement  of  the  case  thereafter  to  be 
settled  and  filed. 

On  the  15th  day  of  December,  1879,  a  clerk  in  the  office  of 
one  of  the  appellant's  attorneys  took  a  statement  on  motion 
for  a  new  trial  in  said  action,  prepared  by  said  attorney,  to 
the  office  of  respondent's  attorney  of  record,  wto  took  it, 
looked  it  over,  and  then  returned  it  to  said  clerk,  "  saying 
that  he  would  not  receive  it;  that  it  was  out  of  time,  or  that 
defendant's  time  was  out."  On  the  next  succeeding  day  the 
same  clerk  took  said  statement  to  W.  M.  Francis,  Esq.,  one  of 
the  attorneys  for  the  plaintiff  who  tried  the  case.  Ho  took 
the  statement  but  refused  to  receipt  for  it,  "  as  he  believed  the 
defendant's  time  for  filing  was  up,  or  words  to  that  effect." 
It  was  left  with  him  and  remained  in  his  office  until  February 
4th,  1880,  when  it  was  returned  to  the  attorney  who  prepared 
it  The  judge  thereupon  refused  to  settle  it,  and  afterwards 
dismissed  the  motion  for  a  new  triaL 

A  party  moving  for  a  new  trial  upon  a  statement  of  the 
ease  must,  within  ten  days  after  service  of  the  notice,  or 
within  such  further  time  as  the  Court  or  Judge  may  allow, 
not  exceeding  thirty  days  without  the  consent  of  the  adverse 
party,  prepare  a  draft  of  the  statement  and  serve  the  same 
or  a  copy  thereof  upon  the  adverse  party. 

The  notice  of  motion  for  a  new  trial  was  served  on  tlie  27tb 
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of  October,  1879,  and  no  attempt  was  made  to  serve  a  draft 
of  a  statement  of  the  case  or  a  copy  thereof  upon  the  adverse 
party  until  the  15th  day  of  December,  1879,  which  was  more 
than  forty  days  after  the  notice  of  the  motion  for  a  new  trial 
had  been  served.  The  attempt  to  serve  the  draft  of  the  state- 
ment upon  an  attorney  other  than  the  attorney  of  record  after 
the  latter  had  refused  to  receive  it,  is  an  immaterial  circum- 
stance. And  it  is  likewise  immaterial  whether  the  notice  of 
the  motion  for  a  new  trial  was  served  earlier  than  it  need  to 
have  been.  No  other  notice  ever  was  served,  and  the  time 
within  which  the  code  requires  service  of  statement  to  be 
made  commences  to  run  from  the  date  of  service  of  such 
notice. 

As  the  motion  could  only  be  heard  upon  a  statement  of  the 
case,  and  no  draft  of  one  had  been  served  within  the  time 
prescribed  by  the  code,  we  do  not  think  that  the  Court  erred 
in  dismissing  the  motion  for  want  of  prosecution,  and  we  are 
not  prepared  to  say  that  under  the  circumstances  this  was  not 
an  appropriate  order  to  make,  although  an  order  denying  the 
motion  might  have  been  equally  proper.  As  the  motion 
could  never  be  heard,  we  think  there  was  no  error  in  dis- 
missing it 

Upon  the  appeal  from  the  judgment,  in  the  absence  of  any 
statement  or  bill  of  exceptions,  we  are  not  permitted  to  go 
outside  of  the  judgment  roll.  The  complaint  was  not  de- 
murred to,  and  if  it  states  facts  sufficient  to  constitute  a 
cause  of  action  of  which  the  Court  had  jurisdiction,  it  is  suffi- 
cient 

But  the  appellant  insists  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  because,  as  he  says,  "it 
fails  to  show  due  presentation  of  the  claim  to  the  adminisp 
tratrix"  of  the  estate  of  the  deceased  maker  of  the  note  sued 
on.  In  support  of  this  objection,  it  is  urged  that  there  is  no 
sufficient  allegation  that  the  daim  presented  was  supported 
by  an  affidavit  of  the  claimant  The  allegation  ia  that  the 
claim  "  was  duly  verified  by  the  oath  of  plaintiff  in  the  form 
prescribed  by  law.''  The  law  requires  that  "every  claim 
which  is  due,  when  presented  to  the  executor,  or  administra- 
tor, must  be  supported  by  the  affidavit  of  the  claimant  *  • 
♦    ♦    that  the  amount  is  justly;  that  no  payments  have  been 
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made  thereon^  which  are  not  credited,  and  that  there  are 
no  offsets  to  the  same,  to  the  knowledge  of  the  a£5ant"  (Code 
Civ.  Proc,  §  1494,) 

We  think  that  the  most  serions  objection  that  oonld  bo 
raised  to  the  averment,  is  that  it  is  not  sufficiently  definite 
and  certain,  and  that  defect,  if  it  be  one,  oonld  not  be  taken 
advantage  of  by  general  demurrer  and  a  fortiori  would  not 
be  fatal  to  a  judgment  rendered  in  favor  of  the  plaintiff  in 
the  absence  of  any  demurrer  to  the  complaint,  or  averment  in 
the  answer  that  the  claim  was  not  supported  by  a  proper 
affidavit  In  Hentsck  v.  Porter,  10  CaL  555,  this  Court  said, 
all  the  justices  concurring:  ''  We  think  it  clear  that  the  fail- 
ure to  aver  this  presentment  (of  a  claim  against  the  estate  of 
a  deceased  person  to  the  administrator),  not  such  a  fatal  ob- 
jection to  ^e  complaint  as  to  make  judgment  by  default  a 
nullity  or  reviewable  on  appeal^'  (Cited  and  approved  in 
Colenum  v,  Woodworlh,  28  CaL  667;  Bank  of  Stockton  v. 
Eowland,  42  id.  129,  134.)  In  Hunt  v.  Porter,  decided  at  the 
October  term,  1856,  it  was  held  that  an  objection  of  this  char- 
acter, if  first  raised  in  this  Court,  came  too  late.  The  cor- 
rectness of  the  decision  in  Ellissen  v.  Halleck's  Executors,  6 
CaL  886,  to  the  effect  that  such  an  objection  may  be  raised  by 
a  general  demurrer,  is  doubted  in  Hentsch  v.  Porter,  10  id. 
633. 

It  is  claimed  that  the  Court  erred  in  not  finding  upon  all 
the  material  issues  raised  by  the  pleadings. 

1.  It  is  alleged  in  the  answer  that  the  defendant's  intestate 
signed  the  note  with  his  co-maker  Cobb  for  the  accommodation 
of  the  latter,  and  that  the  plaintiff  knew  it  How  that  could 
be  material  we  are  not  advised,  and  can  not  therefore  reverse 
the  judgment  for  want  of  a  finding  of  the  fact,  one  way  or  the 
other. 

2.  The  defendant  by  way  of  counterclaim  avers  that  prior 

to  the  commencement  of  this  action  the  plaintiff  was  indebted 

to  M.  G.  Cobb  in  the  sum  of  two  thousand  and  fifty  dollars  and 

sixty-seven  cents,  and  that  said  Cobb  on  the  14th  day  oi! 

April,  1873,  and  prior  to  the  commencement  of  this  action, 

assigned  said  indebtedness  to  G.  G.  Briggs,  a  co-maker  with 

said  Cobb  and  defendant's  intestate,  of  the  note  toed  on  in 
vou  Lviii  — sa 
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this  actton,  for  the  benefit  of  said  Briggs  and  defendant's  in- 
testate. The  assignment  is  alleged  to  have  been  made  after  the 
death  of  saicl  intestate. 

The  test  by  which  it  may  be  determined  whether  this  was 
a  counterclaim  is  a  very  simple  one.  A  counterclaim  must  be 
one  existing  in  favor  of  the  defendant  and  against  the  plaintiff. 
(Code  Civ.  Proc.,  §  438.)  In  this  case  it  would  have  to  be  a 
claim  which  constituted  a  right  of  action  in  favor  of  the  de- 
fendant and  against  the  plaintiff  at  the  time  of  the  commence- 
ment of  this  action.    (Id.) 

It  is  too  plain  to  admit  of  argument  that  the  defendant 
could  not,  as  administratrix,  or,  in  her  own  indivdual  right, 
have  maintained  an  action  against  the  plaintiff  in  this  action 
upon  a  claim  assigned  some  time  after  the  death  of  defend- 
ant's intestate  to  Briggs  for  his  and  said  intestate's  benefit. 
The  allegations  in  respect  of  said  supposed  counterclaim  raised 
no  issue  upon  which  to  base  a  finding. 

3.  Some  time  after  the  cause  was  at  issue,  as  between  the 
original  parties  to  the  action,  the  Court  made  an  order,  based 
upon  the  supposition  that  the  said  Cobb  and  Briggs  were 
necessary  parties  to  the  action;  that  they  should  be  permitted 
to  appear  and  file  answers  therein,  which  they  did.  As  the 
promise  to  pay  was  joint  and  several,  it  was  optional  with  the 
holder  of  the  note  to  sue  the  makers  of  it  jointly  or  severally* 
She  elected  to  sue  them  severally,  and  it  was,  therefore,  a  mis- 
take to  hold  that  all  the  makers  were  necessary  parties  in  an 
action  commenced  against  one  of  them. 

Among  its  ^^  conclusions  of  law ''  the  Court  inserted  the  fol- 
lowing: 

"  First  That  said  G.  G.  Briggs  and  M.  G.  Cobb,  or  either 
of  them,  are  not  necessary  or  proper  parties  to  a  complete  de- 
termination of  the  question  involved  in  this  action,  and  the 
plaintiff's  attorney  so  demanding,  that  the  said  order  permitting 
them  to  be  parties,  and  to  answer,  is  vacant. 

"  Second.  That  the  countercllaim  or  setroff  set  forth  in  the 
answers  of  said  M.  G.  Cobb  and  G.  G.  Briggs,  or  in  either  of 
said  answers,  is  not  an  offset  or  counterclaim  to  plaintiff's  de- 
mand in  this  action." 

Whether  C.  and  B.  had  a  sufficient  interest  in  the  suooess 
of  the  defendant  to  enable  them  to  intervene  in  the  action, 
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need  not  now  bo  decided.  The  right  to  intervene  is  purely 
statutory,  and  the  statute  prescribes  the  mode  of  exercising  it 
An  intervention  is  made  by  the  complaint,  setting  forth  the 
grounds  upon  which  the  intervention  rests,  filed  by  leave  of 
the  Court,  and  served  upon  the  parties  to  the  action,  who  may 
answer  or  demur  to  it  as  if  it  were  an  original  complaint  (Code 
Civ.  Proc  387.) 

The  judgment  in  this  case  can  be  sustained  only  on  the 
ground  that  Cobb  and  Briggs  were  not  in  any  sense  parties 
to  the  action.  If  they  were,  it  was  error  to  vacate  the  order 
which  permitted  them  to  file  answers  in  the  action,  and  not 
to  find  upon  the  issues  which  said  answers  raised.  Our  con- 
clusion is,  that  they  never  became  parties  to  the  action,  and 
that,  although  the  proceedings  had  in  regard  to  them  are  clearly 
irregular,  they  do  not  constitute  error  of  which  the  appellant 
can  be  heard  to  complain.  It  is  impossible  to  perceive  that  she 
was  in  any  way  prejudiced  by  such  irregularity.  On  the  wjiole, 
we  are  unable  to  discover  any  error  in  the  record  for  which  the 
judgment  should  be  reversed. 

Judgment  affirmed. 

Thoiuitoh,  J.y  and  Mtbiok,  J.,  ooneorred. 


CNo.  2,681.-—  DeiMirtncnt  Two.] 

SAN  FRANCISCO  v.  CALDERWOOD  et  al. 

BacALLDio  RnfiTTiTum  —  L4CHa8.— A  motfoB  to  Nctll  •  Mmlttltar 
iB  1870  rafoMd  on  tlie  irotmd  of  lacfaaa 

Thb  motion  was  made  on  the  ground  that  the  remittitur  did 
not  conform  to  the  judgment  of  the  Supreme  Court 

The  Coubt: 

Application  is  made  to  withdraw  the  remittitur  issued  in 
the  above-entitled  case.  It  appears  that  the  remittitur  was 
issued  in  1870,  more  than  ten  years  ago,  and  no  excuse  is  shown 
for  the  laches.    This  is  of  itself  good  ground  for  denying  the 

application. 
Motion  denied. 
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(Ntt.  736«-—  In  Baiik.1 

IN  THE  MATTER  OF  THE  REAL  ESTATE  ASSOCI- 
ATES. 

Ricnm  — Afpbal— 8TAT  — INSOLYBKCT. —  iB     Ml     liiTOloBtaiy     proceeding 
against  an  InaolTcnt  a  recelyer  waa  appointed,  and  afterwards  an  appeal 
waa  taken  from  an  order  adjudicating  him  an  Inaolyent. 
Beid,  That  the  fanctlons  of  the  recelyer  were  not  auapended  dnring  the  appeal. 

Applioation  for  an  order  to  stay  proceedings  in  a  suit  com- 
menced by  a  receiver. 

The  motion  is  made  on  behalf  of  the  Beal  Estate  Aaaoci- 
ates,  claimed  to  be  a  corporation. 

Wm.  H.  Fifield  and  /.  E.  McElrath,  in  support  of  the  mo- 
tion. 

Saffold  &  Meux  and  J.  B.  Wilkins,  contra. 

The  Coubt: 

This  IB  an  application  for  an  order  to  stay  proceedings  in  a 
certain  suit  commenced  by  the  Receiver  appointed  by  the  Court 
belowy  in  an  insolvency  proceeding  pending  therein.  The  ap- 
plication is  based  upon  the  fact  that  an  appeal  has  been  taken 
from  the  order  adjudicating  the  Real  Estate  Associates  in- 
solvent The  undertaking  on  appeal  was  for  the  sum  of  three 
hundred  dollars —  given  imder  §  941  of  the  Code  of  Civil 
Procedure. 

It  is  claimed  that  all  action  in,  or  under,  the  insolvency 
proceedings  was  stayed  by  the  appeal,  and  thatj  therefore,  the 
Receiver  has  no  right  to  prosecute  any  suit  as  such  Receiver. 
We  can  not  attribute  to  the  appeal  such  an  effect.  For  obvious 
reasons  it  would  be  dangerous  to  hold  that  the  functions  of  the 
Receiver  as  suspended  during  the  appeal.  It  may  be  impera- 
tively necessary  to  the  preservation  of  the  estate  that  his  func- 
tions should  not  be  suspended.  (Code  Civ.  Proc.^  §§  646-964; 
Cobum  V.  Ames,  52  Cal.  386;  Von  Bonn  y.  The  Superior 
Court  of  San  Francisco,  post,  358 ;  Swing  &  MeUen  v.  Toumr 
send,  24  Ohio  St  1 ;  Brien  d  Thaxton  v.  Paul,  Executrix^  8 
Tenn.  Ch.  857.) 

Application  denied. 


BnAMPvrmofy  J.,  did  not  not  express  any  opinion  in  tfab 
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[No.  7,469. —  Department  Two.] 

P.  KHODA  BT  AL.  v.  ALAMEDA  COUNTY. 

IfiusuBB  OP  Damaom  —  FizTun  —  Tbbsfasb. —  In  an  notion  for  tlio  ronoml 
of  n  vanit,  forming  part  of  the  renity,  from  tlie  plaintUTo  prMnleeo,  tlio 
Orart  foimd  and  gave  Judgmoit  for  Its  market  vaioa. 
Beid,  Tbnt  the  measure  of  damages  was  the  valne  of  the  artlele  as  It  was  In 
place  as  a  part  of  the  realty,  hnmedlately  preceding  its  remoral,  and  not 
what  It  woold  sell  for  In  open  market  if  removed  from  the  bnlldlng. 

Appsal  from  a  judgment  for  the  plaintiffs,  and  from  an 
order  denying  a  motion  for  a  new  trial,  in  the  Superior  Court 
of  Alameda  Oounty.    Crajsck,  J. 

WUUam  &  Oeorge  Leviston,  for  AppellantSi 

E.  M.  Oibson,  for  Baspondent^ 

The  Ooubt: 

The  Court  found  that  the  vault,  at  the  time  of  its  removal, 
was  a  fixture,  and  part  of  the  realty,  and  was  the  property  of 
plaintiffs;  that  defendants  had  no  legal  right  to  remove  it; 
and  that  its  value,  to  be  sold  in  open  market,  was,  at  the  time 
of  its  removal,  not  over  five  hundred  dollars;  and  thereupon 
tfie  Court  rendered  judgment  for  that  amount  In  such  ease 
the  measure  of  damages  is  the  value  of  the  article  as  it  was 
in  place  as  a  part  of  the  realty,  immediately  preceding  its  re- 
moval; not  what  it  would  sell  for  in  open  market  removed 
from  the  building.  (Civ.  Code,  §  3333 ;  Whitbech  v.  N.  Y. 
Central  R.  R.  Co.,  86  Barb.  644.) 

Judgment  and  order  reversedi  and  cause  remanded  for  a 
trial 
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tn«.  T,B8T.— IaBwk.1 

WnXIASC  VON  EOUN  v.  THE  SUPEBIOR  CXDURT  OF 
SAN  FELANOISCO. 


-IinoLTBNCX<— JuxiaoicTioN  —  CnrzoBAxx^ — On   tb*  filing  of  tb* 
•       petition  of  an  InoolTont,  tbe  Ooart  mado  the  usual  order  dlrecttng  tlM 
Blieriit  to  take  charge  of  the  estate^  bat  afterwards  and  before  the  appoints 
ment  of  tbe  assignee  tbe  Court  appointed  a  receiver,  to  whom  the  SherllE 
was  directed  to  deliver  the  property  of  the  petitioner  In  his  hands.    Upon 
tbe  application  of  an  attaching  creditor  (whose  attachment  had  been  pnt 
In  the  hands  of  the  Sheriff  prior  to  tbe  filing  of  tbe  petition)  for  a  writ  of 
certiorari: 
Haw,  That  the  Coprt  bad  jorisdictioa  to  make  the  order. 
Bk— Id. —  Eeia,  farther,  that  tbe  lien  of  the  attachment  was  not  affected  by 
tbe  appointment  of  a  receiver,  Irat  if  the  applicants  liad  any  lien,  tbe 
receiver  held  the  property  sabject  to  such  lien  as  fally  as  did  tbe  Sheriff, 
and  that  If  the  property  was  sold  by  the  receiver  the  lien  woold  attach  to 
the  proceeds. 

Appuoation  for  a  writ  of  oertioraiL 
John  B.  WWeins,  for  HaintifE, 

'A.  D.  Splivalo,  for  Respondent 

The  only  question  involved  in  this  matter  is,  whether  or  not  a 
Superior  Oourt  of  this  State  has  the  power  to  appoint  a  receiver 
in  proceedings  in  voluntary  insolvency,  after  the  petitioner  has 
hem  adjudged  an  insolvent  debtor  according  to  the  provisions 
of  the  Insolvent  Aict  of  1880,  and  before  an  assignee  has 
been  appointed.  There  was  nothing  in  the  Bankrupt  Law  of 
the  United  States  specially  authorizing  the  appointment  of  a 
receiver,  and  yet  in  bankrupt  proceedings  receivers  were  ap- 
pointed when  necessary.    {Sedgwick  v.  Place,  8  Blatch.  139.) 

THOBifTOK^  J.: 

In  this  case,  which  is  an  application  for  a  writ  of  review, 
the  Oourt  below  appointed  a  Beceiver  to  take  charge  of  the 
effects  of  an  insolvent.  On  the  filing  of  the  petition  of  the 
insolventy  the  Oourt  made  the  usual  order  under  section  six  (9) 
of  the  act  of  April  16ih,  1880,  directing  the  Sheriff  of  the 
county  to  take  possession  of  the  estate  of  the  petitioner  and 
to  keep  the  same  safely  imtil  the  appointment  of  die  assignee. 

•ircMir  0/  Ami  atau  A»9oeUrt99,  68  Oil.  356 ;  Bm  parte  neesMNMl,  »  C^  dM 
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The  order  appointing  the  Eeoeiver  was  subsequently  made, 
and  by  it  the  Sheriff  was  directed  to  deliver  to  the  Beoeiver 
the  property  of  the  petitioner  in  his  hands.  The  Court  had 
full  power  to  make  this  order  under  §  68  of  ihe  act  referred 
to. 

The  question  before  us  on  this  application  is  imtirely  (me  of 
power  —  of  jurisdiction  in  the  Oourt  If  the  order  is  one 
which  the  Court  had  power  to  make,  it  is  not  for  us  to  inquire 
whether  this  power  was  properly  exercised  or  not.  The  writ 
of  review  is  not  with  us  a  writ  of  error. 

It  is  said  that  there  can  not  be  two  receivers.  This  does 
not  mean  that  the  Oourt  can  not  appoint  two  persons  as  Re- 
ceivers to  act  jointly,  or  that  it  can  not  take  property  out  of 
the  hands  of  one  Receiver  and  place  it  in  the  hands  of  an- 
other. The  order  directing  the  Sheriff  to  hand  over  the  prop- 
erty in  his  hands  to  the  Receiver,  in  effect  discharged  the 
Sheriff  as  Receiver,  regarding  him  as  such. 

When  it  is  said  there  can  not  be  two  Receivers,  the  meaning 
is  that  there  can  not  be  two  persons  acting  in  that  capacity, 
each  of  whom  has  the  full  power  to  act  This  would  produce 
an  antagonism  between  them,  and  this  no  Oourt  ought  to 
bring  about.  But  if  it  should  occur,  why  should  it  be  neces- 
sary to  come  to  this  Oourt  for  redress!  It  would  hardly  be 
presumed  that  the  Court  below  would  not  at  once  apply  the 
proper  correctiva  The  Sheriff  having  been  discharged  from 
his  duties  as  Receiver,  r^arding  him  as  such,  certainly  the 
Oourt  had  power  to  appoint  another.  But  the  law  does  not 
regard  him  in  that  light;  if  it  did,  why  enact  the  provisions 
of  §  63? 

It  appears  in  the  case  that  the  order  entered  on  the  petition 
directing  the  Sheriff  to  take  charge,  etc.,  was  made  on  the 
8th  of  January,  1881,  and  that  on  the  4th  of  January,  1881, 
Yon  Roun  and  others  had  conmienoed  an  action  against  the 
insolvent,  and  had  sued  out  an  attachment  whidi  had  been 
on  the  day  last  named  levied  on  certain  personal  property  of 
the  insolvent,  and  that  the  Sheriff  held  this  property  so  at- 
tached when  the  proceedings  in  insolvency  were  commenced, 
and  when  he  was  directed  to  turn  over  to  the  Receiver  the 
properly  in  his  hands.  It  seems  to  be  the  impression  of  the 
eounsel  of  the  applicants  for  the  writ,  that  they  have  a  lien 
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acquired  by  virtue  of  the  levy  of  the  writ  of  attadiment  on 
the  property  seized,  which  will  be  lost  if  the  property  ia 
turned  over  to  the  Beoeiver.  This  is  an  entire  misapprehen- 
sion of  the  law.  The  appointment  of  a  Beceiver  works  no 
injury  to  the  least  right  of  any  one.  It  would  be  strange  if 
it  did.  The  Beoeiver  is  the  hand  of  the  law,  and  the  law 
conserves  and  enforces  rights — never  destroys  them.  His  ap- 
pointment determines  no  right,  and  in  no  way  affects  the  title 
of  any  party  to  the  property  in  litigation.  This  was  so  de- 
termined in  Cohum  v.  Ames,  52  Cal.  885;  see  also  WiUink 
V.  Morris  Canal  and  Banking  Company,  8  Green  Ch.  877; 
Matter  of  Cokin,  8  Md.  Oh.  Decisions,  278-302 ;  Chase's  case, 
1  Bland,  206,  213 ;  S.  C,  17  Aul  Dec  277 ;  Beverley  v.  Brooke, 
4  Gratt  187,  208;  Skip  v.  Harwood,  8  Atk.  664;  2  Wait's 
Pr.  208.  If  the  applicants  have  any  lien,  the  Beoeiver  holds 
the  property  subject  to  such  lien,  as  fully  as  did  the  Sheriff; 
and  if  such  property  is  sold  by  the  Beoeiver,  whatever  lien 
exists  attaches  to  the  proceeds.  (High  on  Beceivers,  §  138; 
In  re  N.  A.  O.  P.  Co.,  17  How.  Pr.  549 ;  Hall  v.  Merrill,  9  Abb. 
Pr.  121 ;  Rich  v.  Loutrel,  18  How.  Pr.  121.) 
The  application  for  the  writ  is  denied. 

Shabpstxin,  J.y  McKiNSTBY,  J.,  and  Boss,  J.,  concurred* 


CNo.  7444. —  Department  Tw<k] 

MEBOED  BANK  v.  JAMES  MOBTON  bt 

AvtACHumm  —  AwnoxYix, 

Appeal  from  an  order  refusing  to  dissolve  an  attachment 
in  the  Superior  Court  of  Merced  County, 

The  affidavit  for  attachment  in  this  case  is  in  the  same  form 
as  that  commented  upon  in  WtOce  ▼•  Cohn,  referred  to  in  the 
opinion. 

J.  K.  Law,  for  Appellants. 

B.  H.  Ward  and  P.  D.  Wigginlon,  for  Bespondent. 
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TheOoTJBT: 

On  the  authority  of  Wilke  y.  Cohn,  54  Cal.  212,  the  order 
of  the  Court  below  refusing  to  dissolve  the  attachment  is  re- 
versed^  and  the  cause  is  remanded  with  instructions  to  dissolve 
the  attachment. 


[Na  7,SS9.— Deptrtment  Two.] 

L.  MUIR  V.   THE  SUPERIOR  COURT  OF  CONTRA- 
OOSTA  COUNTY. 

CnnoiAsi  —  JCBiaDicnon  —  Comuurr  —  Fobmbb      AwoDicATioif. —  Upon 
A  proceeding  agalBit  a  partj  for  contempt  the  defense  was  a  former  adjudi- 
cation of  the  same  matter,  bat  the  Court  adjudged  the  party  guilty. 
Held,  That  the  defense  did  not  go  to  the  Jurisdiction  of  the  Court,  and  that 
tho  ruling  could  not  bt  rerlewod  upon  eertiorait 

Application  for  writ  of  certiorari 
0.  Temple  Emmett,  for  PlaintiflL 
A.  H.  QriffUh,  for  Defendant 

The  Coubt: 

The  defense  of  a  former  adjudication  does  not  go  to  the 
jxirisdiction  of  the  Court  In  this  case,  when  the  question 
whether  the  contempt  charged  had  heen  before  adjudicated 
was  raised,  the  Court  had  the  same  power  to  pass  upon  it  as 
it  had  to  pass  upon  any  other  question  in  the  case,  and  if  it 
erred  in  holding  that  there  was  no  such  former  adjudication 
as  claimed^  the  error  can  not  be  reviewed  upon  certiorari.  That 
writ  lies  only  in  cases  where  the  inferior  Court  haa  exceeded 
itB  jurisdictioiL     (Code  Civ.  Proa  §  1068.) 

Writ  dismissed. 
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[Mo.  7,46S.— Department  Two.] 

A.  WHITAEEB  xt  al.  i^.  L.  T.  MITOHELL  n  ai. 

FinaHT— Oonrucf    ov    BnomcB — ADXiuniLcnr    ov    BYipmai  —  mi»' 


Appxai.  from  a  judgment  for  the  plaintiffs  in  the  Fifteenth 
District  Court,  County  of  San  Joaquin,  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  of  the  same  County. 
Pattsbson,  J. 

Action  upon  a  promissofy  note  against  L.  T.  Mitchell,  J.  L. 
Faulkn^,  and  B.  F.  Langford.  It  appeared  from  the  evi- 
dence that  the  last  two,  though  joint  makers,  signed  as  sure- 
ties for  the  first  The  defendants,  Mitchell  and  Faulkner, 
testified  to  the  effect,  that  a  contract  in  writing  was  made 
with  the  plaintiff  Bay,  for  himself  and  partner,  and  by  the 
defendants,  Faulkner  and  Mitchell,  for  themselves  and  co- 
maker, by  which  it  was  agreed  that  the  proceeds  of  defendant 
Mitchell's  crop  of  barley  for  the  year  1874  should  be  paid  to 
the  plaintiff,  and  applied  to  the  payment  of  the  note  sued 
upon.  On  the  other  hand  the  defendant  Bay  testified,  that 
he  had  no  knowledge  or  recollection  of  such  a  contract,  and 
that  he  did  not  recollect  signing  any  writing  in  regard  to  it 
It  appeared  from  the  evidence  that  the  proceeds  of  the  crop, 
amounting  to  more  than  the  note,  were  paid  to  the  plaintiffs 
by  MitcheU  and  credited  on  his  general  account  —  one  of  the 
plaintiffs  testifying  that  it  was  paid  by  Mitchell  to  be  so  ap- 
plied, and  Mitchell  testifying  to  the  contrary.  A  petition  for 
hearing  in  Bank  in  this  case  was  filed  after  judgment  and  de- 
nied. 

Terry,  McKvnne  A  Terry,  for  Appellants,  J.  L  Faulkner 
and  R  F.  Langf  ord. 

Byere  &  EJUott,  for  Appellant  L.  T.  Mitchell 

F.  T.  Baldwin,  for  Baspondents. 

Terry,  McKinns  dt  Terry,  for  Appellants  (petition  for  re- 
hearing). 

There  was  no  substantial  eonfiict  in   the  evidence.     The 
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only  evidence  offered  by  plaintiffs  in  regard  to  fhis  contract, 
is  that  of  -witneas  Bay,  and  he  nowhere  denies  the  oontract 
His  testimony  as  to  thil  oontraet  is  n^gatiTS  testimony.  The 
well-setded  role  applies  that  against  the  podtiTO  testimony 
of  three  witnesses  it  cannot  be  oonsidered.  (Bice  ▼.  CwMiing' 
ham,  S9  OaL  494;  Cummim  r.  8eoU,  SO  id.  84;  Frankim  ▼• 
Darland,  S8  id  17&) 

IfTBicnCy  J.; 

1.  If  the  contract  testified  to  by  the  witneves  Mitchell, 
Fanlkner,  and  Stiles  was  made  as  stated  by  theca,  neither  the 
plaintiffs  by  themselves,  nor  with  the  consent  of  Mitchell,  could 
have  diverted  the  eight-hnndred-doUar  check  from  being  applied 
to  the  payment  of  the  note  in  suit,  without  the  consent  of  the 
defendants  Faulkner  and  Langford.  There  was  some  evidence, 
slight  though  it  may  have  been,  tending  to  prove  that  such  con- 
tract was  not  made.  The  Court  must  have  believed  the  latter 
testimony  to  have  been  true;  therefore,  we  can  not  say  the 
findings  are  not  supported. 

2.  The  Court  did  not  err  in  refusing  to  strike  out  the  testi- 
mony of  Whitaker  as  to  Langford  putting  in  the  note  in  con- 
troversy on  the  settlement  with  the  creditors.  The  testimony 
was  addressed  merely  to  the  fact  as  to  whether  a  list  of  elaima 
was  made ;  not  as  to  the  contents  of  the  paper. 

8.  The  allegation  in  the  answer  that  the  plaintiffs  informed 
the  defendants  Faulkner  and  Langford  that  the  note  had  been 
paid  by  Mitdiell,  presented  no  issue  upon  which  a  finding  was 
necessary.  The  fact  that  he  so  informed  them  might  be  oomr 
potent  testimony  upon  an  issne  of  payment,  but  was  not  an 
ultimate  fact  to  be  found. 

Judgment  and  order  affirmed. 

SHABPSTjeor,  J.,  and  MobbiboN|  0.  J.,  eonounred  in  the  judg- 
ment* 
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TNo.  7,167.  —  Department  Two.] 

J.  L.  HENDERSON  v.  WILLIAM  JNO.  HIOKS  w 

Sncivic  PUBFOsiCAKca  —  ViMDOB  AND  YUiDUi  —  Bi8Ci88io!f. —  Spedfic  per- 
formance iM  a  relief  which  the  Court  will  not  give  unless  In  cases  where 
the  parties  seeking  It  come  as  promptlj  as  the  nature  of  the  case  will 
permit;  accordingly  this  relief  denied  In  a  case  where  the  rendee  had 
failed  to  pay  any  part  of  the  purchase  money*  except  a  portion  of  the 
Interest  thereon,  for  a  period  of  oyer  six  years  from  the  execution  of  the 
contract. 

Id. —  Ii>. —  Id. —  R.  purchased  land  In  his  own  right,  taking  a  deed  therefor  In 
his  own  name,  but  before  purchasing  gare  H.  an  agreement  to  convey  the 
land  to  him  upon  the  payment  of  the  money  which  he  had  paid  with  Inter- 
est, vlthln  eight  months.  H.  falling  to  pay  within  the  time,  B.  returned 
to  him  money  recelred  on  account  of  purchase,  and  notified  him  that  the 
contract  was  at  an  end.    Held,  That  the  rescission  was  yalid. 

Afpbal  from  an  order  denying  the  plaintiffs  motion  for  a 
new  trial  in  the  Twentieth  District  Courts  County  of  Santa 
Clara.    Bsldkn,  J. 

William  Mathews,  for  Appellant 

As  the  bond  which  waB  used,  in  obtaining  the  oonveyance 
from  Pfister  to  Reynolds,  did  not  belong  to  Hicks,  for  whose 
benefit  the  conveyance  to  Reynolds  was  made,  but  did  belong 
to  the  plaintiff,  the  plaintiff  ifl  entitled  to  the  legal  estate, 
acquired  through,  and  based  upon  the  equity,  of  which  he  is 
the  owner.  This  principle  is  too  well  settled  now  to  be  ques- 
tioned in  California.  (Salmon  y.  Symonds,  30  Cal.  303; 
Wiison  V.  Castro,  31  id.  420;  McCaidey  y.  Harvey,  49  id.  497 ; 
Johnson  v.  Panel's  Heirs,  2  Wheat  206,  and  in  Header  v. 
NoHon,  11  Wall  458 ;  Hwrdy  v.  Harbin,  4  Saw.  536.)  In 
some  of  the  cases,  as  in  Hardy  v.  Harhin,  4  Saw.  536,  the 
patentee  in  fact  supposed  himself  to  be  the  holder  of  the  title 
which  he  presented. 

Nor  will  the  Statute  of  Limitations  protect  the  defendants. 
Pfister  could  have  insisted  upon  the  statute,  and  oould  have 
refused  to  convey,  as  stipulated  in  the  bond.  But  this  was  a 
privilege  which  he  might,  and  did  waive.  He  accordingly 
complied  with  his  bond. 

To  permit  a  person  to  perfect  into  a  legal  title  an  equity 
which  he  doea  not  own^  and  hold  it  through  means  of  the 
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statute  against  the  ovmer  of  the  equity,  is  to  use  the  statute 
to  the  perpetration  of  a  wrong,  which  the  law  never  permita. 
(FrifiJc  V.  Le  Roy,  49  CaL  814.) 

John  Reynolds  and  8.  0.  Houghtonj  for  Bespondents. 

If  time  was  not  the  essence  of  the  contract,  as  claimed  by 
respondent's  counsel,  Henderson  was  barred  from  claiming  a 
conveyance  unless  he  made  his  demand  within  four  years  from 
the  date  of  the  bond.  (Codnum  v.  Rogers,  10  Pick.  112;  La- 
forge  V.  Jayne,  9  Barr,  410 ;  Pittsburg  R.  R.  Co.  v.  Byers,  32 
Pa.  St  22;  Pittsburg  R.  R.  Co.  v.  Graham,  86  Pa.  St  79; 
Price  V.  Yates,  The  Keporter,  vol.  7,  582.) 

So  that  long  before  the  deed  of  January,  1855,  from  Pfister 
was  made,  Henderson  had  abandoned  all  claim  under  the  bond, 
and  was  barred  from  demanding  a  deed  under  it,  and  Pfister 
was  at  liberty  to  sell  the  land  to  any  one  that  pleased  to  buy  it 

The  Statute  of  Limitations,  however,  commenced  to  run  at 
the  expiration  of  the  year  limited  in  the  bond,  and  was  com- 
plete October  22d,  1872. 

M0BBI8ON,  C.  J.: . 

This  suit  is  founded  on  an  agreement  executed  by  the  de- 
fendant Adolph  Pfister  to  defendant  Thomas  P.  B.  Hicks, 
bearing  date  October  22d,  1867,  by  the  terms  of  which  Pfister 
agrees  to  convey  to  Hicks  certain  lands  (the  lands  in  contro- 
versy), upon  the  payment  by  the  latter  to  the  former  of  the 
sum  of  one  thousand  and  fifty-three  dollars  and  thirty-five 
cents  within  one  year  from  the  date  of  said  agreement  Hicks 
mortgaged  the  lands  mentioned  in  the  agreement  to  one  Wil- 
liam H.  Henderson;  the  mortgage  debt  was  not  paid,  a  fore- 
closure occurred,  the  mortgagee  became  the  purchaser,  and 
there  being  no  redemption,  a  Sheriff's  deed  was  executed  to  him 
in  pursuance  of  the  foreclosure  sale.  The.  plaintiff  has  suc- 
ceeded to  whatever  right,  title,  and  interest  William  H.  Hender- 
aon  had  in  the  property. 

On  the  5th  day  of  January,  1876,  the  defendant  Pfister  con- 
veyed the  property  to  the  defendant  Reynolds,  and  this  suit  10 
brou^t  to  compel  a  conveyance  of  the  land,  and  a  delivery  ol 
the  possession  thereof  to  the  plaintiff. 
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The  oomplamt  was  not  verified,  and  the  answer  denies 
generally  each  and  every  allegation  therein,  except  such  as 
are  expressly  admitted  in  the  answer.  It  is  also  set  up  as  a 
separate  and  independent  defense  to  the  action  that  the  same 
is  barred  by  the  provisions  of  §  343  of  the  Code  of  Civil  Pro- 
cedure. 

The  following  are  the  findings  and  conclusions  of  law  in  the 
case: 

"  1.  In  the  year  1852,  the  City  of  San  Jos6  was  the  owner 
of  the  tract  of  land  now  in  controversy.  Upon  the  10th  of 
July,  1865,  said  city,  by  its  duly  appointed  and  authorized 
agents,  conveyed  said  premises  to  one  Adolph  Pfister,  for  the 
sum  of  forty-six  dollars  and  eighty-six  cents.  At  the  time  of 
making  this  purchase  from  the  City  of  San  Jos^,  one  T.  B.  P. 
Hicks  was  in  the  occupation  of  this  land ;  but  the  fact  that  it 
was  so  occupied  by  Hicks,  or  by  any  one  else,  was,  at  the  date 
of  this  purchase,  unknown  to  Pfister. 

"2.  Upon  the  22d  day  of  October,  1867,  T.  B.  P.  Hicks  was 
indebted  to  Adolph  Pfister  in  certain  sums,  and  in  considera- 
tion of  certain  indebtedness  and  of  certain  other  agreements 
then  entered  into  between  said  parties,  said  Pfister  made  and 
executed  the  written  contract  dated  as  of  the  22d  of  October, 
1869,  and  set  forth  in  plaintiff's  complaint,  and  Hicks  made 
and  delivered  the  note  for  one  thousand  and  fifty-three  dollars 
and  seventy-three  cents. 

"  3.  That  upon  the  20th  of  January,  1871,  there  was  paid 
to  A.  Pfister  by  said  Hicks,  one  hundred  and  twenty-six  dol- 
lars and  seventy-two  cents,  and  upon  the  3d  of  February,  1874, 
by  the  same  party,  the  further  sum  of  one  hundred  and  twenty- 
six  dollars  and  seventy-two  cents;  these  payments  were  by 
Hicks  made  as  interest  upon  said  note,  and  were  by  Pfister  so 
received ;  they  were  not,  however,  indorsed  upon  the  one  thou- 
sand and  fifty-three  dollars  and  seventy-three  cents  note  above 
referred  to. 

"  Upon  the  27th  of  February,  1868,  Thomas  P.  B.  Hicks  and 
his  wife  united  in  a  mortgage,  then  recorded  in  Santa  Clara 
records,  to  W.  H.  Henderson,  upon  this  tract  of  land,  with 
other  tracts,  to  secure  the  payment  of  a  promissory  note  for 
three  thousand  dollars  then  made  by  Hicks  to  said  Hender- 
son; said  note  became  due,  was  unpaid,  and  suit  was  brought 
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in  the  District  Court,  Santa  Clara  County,  upon  said  note, 
and  to  foreclose  said  mortgage;  and  judgment  thereon  was  in 
said  Court  rendered,  January  11th,  1869,  in  favor  of  said 
Henderson,  and  against  said  T.  P.  B.  Hicks,  William  J.  Hicks, 
Josef  a  Hicks,  and  all  their  rights  therein  foreclosed. 

'^  Under  said  judgment  and  order  of  sale  the  interest  of  T. 
P.  B.  Hicks  in  tiiis  tract  of  land  was  sold  by  the  Sheriff;  the 
same  was  purchased  by  said  Henderson,  and  he  received  the 
Sheriff's  certificate  of  sale.  No  redemption  was  effected ;  and 
upon  the  7th  day  of  August,  1869,  Henderson  received  the 
Sheriff's  deed  for  the  same.  Thereafter,  and  upon  the  26th 
day  of  March,  1873,  W.  H.  Henderson,  the  purchaser  at  said 
sale,  executed  his  deed  of  said  premises  to  J.  L.  Henderson, 
the  present  plaintiff,  and  he  now  holds  the  same,  and  what- 
ever title  was  acquired  by  said  sale. 

"  4.  Upon  the  22d  day  of  April,  1868,  T.  P.  B.  Hicks  exe- 
cuted and  delivered  to  his  brother,  W.  J.  Hicks,  his  deed  of  this 
property. 

"  6.  Upon  the  5th  day  of  January,  1875,  A.  Pfister,  in  con- 
sideration of  one  thousand  three  hundred  dollars  paid  to  him 
by  John  Reynolds,  executed  and  delivered  to  John  Eeynolds 
his  deed  to  said  tract  of  land;  that  at  the  time  this  deed  was 
so  made,  T.  P.  B.  Hicks  had  a  general  power  of  attorney  from 
his  brother,  William  J.  Hicks,  to  represent  him  in  all  matters ; 
that  T.  P.  B.  Hicks  knew  of  and  consented  to  the  sale  from 
Pfister  to  Reynolds;  that  Reynolds  then  knew  of  the  mort- 
gage and  judgment  thereupon  and  sale  thereunder  of  said 
property  to  Henderson,  and  that  Henderson  then  held  the 
Sheriff's  deed  therefor,  and  took  and  purchased  said  property 
with  full  knowledge  and  notice  of  all  the  transactions  between 
said  Pfister  and  Hicks,  and  also  of  the  transactions  between 
Henderson  and  Hicks. 

"  6.  Before  the  sale  from  Pfister  to  Reynolds  there  was  paid 
to  Pfister  by  T.  P.  B.  Hicks,  for  his  brother,  William  J.  Hicks, 
upon  account  of  and  upon  the  note  of  T.  P.  B.  Hicks,  held  by 
Pfister,  the  sum  of  three  hundred  dollars.  Upon  the  sale 
from  Pfister  to  Reynolds,  this  three  hundred  dollars  was  ap- 
plied upon  the  amount  due  from  Hicks  to  Pfister,  and  was 
tAken  as  part  of  the  one  thousand  three  hundred  dollars  paid 
by  Reynolds. 
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"  7.  From  and  after  the  sale  from  T,  P.  B.  Hicks  to  William 
J.  Hicks,  and  until  the  year  1874,  W.  J.  Hicks  resided  in  San 
Francisco,  California. 

"  In  the  year  1874  he  removed  to  Virginia  City,  in  the  State 
of  Nevada,  and  there  resided  for  about  one  year.  Where  he 
has  since  resided  is  not  shown. 

"  8.  In  the  latter  part  of  1874,  or  early  in  1876,  A.  Pfister 
informed /T.  P.  B.  Hicks  that  whenever  he  should  pay  him 
the  amount  due  on  the  note  of  one  thousand  and  fifty-four 
dollars  and  seventy-three  cents,  he,  Pfister,  would  make  him 
a  deed  to  this  land.' 

*  *  This  was  not  in  writing. 

^  9.  John  Reynolds,  before  purchasing  this  land  from  Pfis- 
ter, gave  to  Wm.  J.  Hicks,  through  his  attorney,  T.  P.  B. 
Hicks,  a  written  agreement,  binding  him,  Reynolds,  to  recon- 
vey  said  land  to  William  J.  Hicks,  upon  the  repayment,  within 
eight  months,  by  said  Hicks  to  Reynolds,  of  the  money  paid 
to  Pfister,  and  certain  other  sums  advanced  (by  Reynolds. 
This  payment  was  never  made  by  Hicks,  nor  by  any  person 
upon  his  behalf. 

"  10.  Before  the  sale  from  Pfister  to  John  Reynolds,  Pfister 
upon  many  occasions  urged  T.  P.  B.  fficks  to  pay  said  note, 
or  to  make  some  arrangement  by  which  he,  Pfister,  should  be 
better  secured,  and  notified  him  that  if  he,  Pfister,  had  an  op- 
portunity to  sell  the  land  and  make  his  money  out  of  it,  he 
should  do  so;  he  further  informed  T.  P.  B.  Hicks,  that  if  he, 
Hicks,  could  find  a  purchaser  who  would  take  the  land  and 
pay  this  note,  he  would  convey  directly  to  such  purchaser.  It 
was  after  these  representations  and  demands  from  Pfister  that 
John  Reynolds  made  this  purchase. 

"  11.  The  plaintiff,  J.  L.  Henderson,  and  his  grantor,  Wm. 
H.  Henderson,  had  at  all  times  full  knowledge  and  notice  of 
the  agreement  between  Pfister  and  Hicks,  and  that  the  title 
to  said  land  was  in  Pfister,  and  that  the  note  of  Hicks,  held 
by  Pfister  was  unpaid;  but  neither  said  Pfister  nor  his 
grantor  gave  to  Pfister  any  notice  of  their  claim  or  interest 
in  said  land,  or  made  any  demand  to  be  informed  as  to  the 
situation  of  Pfister's  claim  against  Hicks,  or  as  to  what 
amount,  if  any,  was  due,  or  made  or  proffered  to  Pfister  any 
payment  in  satisfaetion  of  said  demand  until  the  oommence- 
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ment  of  this  action,  and  then  only  bj  the  tender  and  piofert 
made  in  plaintiff's  bilL 

"  Conclusions  of  law: 

**  I.  That  plaintiff's  cause  of  action  is  barred  by  the  Statute 
of  Limitations  of  this  State. 

^IL  That  there  has  not  been  a  compliance,  or  attempt  at 
compliance,  within  a  reasonable  time  of  the  conditions  of  the 
agreement  as  to  the  payment  of  the  note  held  by  Pfister,  and 
tiiat  by  this  delay  and  neglect  the  right  alike  of  Henderson 
and  of  Hicks  has  become  stale  and  inoperative,  and  not  en- 
forcible  in  either  law  or  equity. 

'^  Judgment  for  defendants  for  their  costs." 

It  will  be  seen  that  the  Court  found,  as  a  conclusion  of  law 
from  the  facts  in  the  case,  that  there  had  been  no  compliance, 
within  a  reasonable  time,  with  the  conditions  of  the  agree- 
ment; that  by  their  neglect,  Hicks  and  Henderson  had  lost 
all  rights  thereunder,  and  that  the  cause  of  action  was  barred 
by  the  Statute  of  Limitations-  The  agreement  was  made  in 
October,  1867,  and  this  suit  was  brought  on  the  10th  day  of 
October,  1876  —  nearly  nine  years  after  the  execution  of  the 
agreement,  and  down  to  that  time  neither  Hicks  nor  Hender- 
son paid,  or  offered  to  pay,  for  the  land. 

The  evidence  of  Pfister  must  be  accepted,  for  the  purposes 
of  this  appeal,  as  a  correct  statement  of  the  facts  of  the  case. 
He  says  that  after  the  expiration  of  the  time  fixed  in  the 
bond  for  the  payment  of  the  consideration  money,  he  often 
pressed  Hicks  for  the  money,  and  that  Hicks  constantly  as- 
sured him  that  he  would  pay  as  soon  as  possible.  That 
the  matter  rested  until  1873,  when  he,  Pfister,  leased  the 
property  to  Hicks,  and  that  thereafter  down  to  the  time  of 
sale  to  Reynolds,  Hicks  paid  rent  Witness  went  to 
Europe  and  after  his  return  he  told  Hicks  that  if  he  would 
pay  a  certain  «um  in  addition  to  the  amount  named  in  the 
agreement  he,  witness,  would  make  a  conveyance  of  the  land ; 
that  he  finally  told  Hicks  that  "Ac  would  not  have  anything 
more  to  do  with  him,  but  would  sell  the  property  to  some 
one  else  unless  he  paid  the  sum  demanded  by  a  certain  day 
named;  that  on  that  day  defendant  Reynolds  came  to  witness 
and  said,  that  if  he  was  satisfied  after  seeing  the  property  that 
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it  was  good  for  the  money,  he  would  purchaae  it.  Witness 
then  told  Mr.  Eejnolds  that  if  he  would  give  his  word  that 
he  would  purchase  it  he  might  do  so  at  any  time  during  the 
next  week,  but  after  that  day  ha  would  ha?6  nothing  more 
to  do  with  Hicks.  Witness  named  as  the  purchase  price  one 
thousand  three  hundred  dollars,  witness  retaining  one  fourth 
of  the  minerals;  a  few  day  afterwards  Beynolds  came  in  and 
paid  the  money  and  took  the  deed." 

It  appears  from  the  evidence  of  Reynolds,  that  at  the  time 
he  purchased  the  property  from  Pfister  there  was  an  under- 
standing that  he,  Beynolds,  would  convey  the  property  to  the 
defendant,  Thomas  Henry  Hicks,  upon  the  payment  to  him 
of  the  purchase  money  and  interest  at  the  end  of  eight  months, 
but  there  is  no  evidence  that  Hicks,  or  any  other  person  on 
his  behalf,  has  ever  tendered  to  Reynolds  such  purchase 
money  and  interest.  It  does  appear,  however,  from  the  evi- 
dence, that  Reynolds  received  three  hundred  dollaris,  and  in 
reference  to  this  payment  Beynolds  says:  '^ Whatever  has 
been  paid  upon  it  —  upon  the  one  thousand  three  hundred 
dollars — ^if  he  didnH  redeem  it,  or  pay  the  purchase  price  at  the 
end  of  eight  months,  should  be  refunded;  at  the  end  of  eight 
months  it  was  not  paid,  and  it  ran  along  probably  a  good  while, 
and  finally  I  went  to  the  bank.  It  was  to  be  left  or  deposited 
in  the  San  J086  Savings  Bank,  to  his  order.  I  went  to  the 
bank  and  deposited  three  hundred  dollars;  I  think  it  was  in 
December,  but  I  am  not  certain  as  to  the  time.  It  ran  along 
for  some  time,  and  I  deposited  the  three  hundred  dollars,  ao- 
oording  to  agreement,  in  the  San  Jos6  Savings  Bank ;  took  a 
certificate  of  deposit,  payable  to  the  order  of  Thomas  Henry 
Hicks,  left  it  with  the  cashier  of  the  bank  and  told  him  to 
deliver  it  to  Hicks  ♦  ♦  ♦  l  then  wrote  a  note  to  Hicks 
that  the  money  was  deposited  in  the  bank,  and  that  the  trans- 
action was  at  an  end,  as  I  had  warned  him  beforehand  that 
it  would  be.''  There  were  some  other  negotiations  between 
Reynolds  and  Hicks  respecting  the  sale  and  purchase  of  the 
property,  but  nothing  that  would  affect  the  legal  or  equitable 
aspect  of  the  case. 

First  The  first  question  that  is  presented  for  our  consid- 
eration is,  was  Thomas  P.  B.  Hicks  entitled,  in  equity,  to  a 
eonveyanoe  from  Pfister  at  the  time  of  the  execution  of  the 
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deed  by  the  latter  to  Beynolds!  Findbg  10  is,  that  ''before 
the  sale  from  Pfister  to  Beynolds,  Pfister,  upon  many  ooce- 
sionBy  urged  T.  P.  B.  Hicks  to  pay  said  note  (for  the  purchase 
money )y  or  to  make  some  arrangement  by  which  he,  Pfister, 
ahould  be  better  secured,  and  notified  him  that  if  he,  Pfister, 
had  an  opportunity  to  sell  said  land  and  make  his  money  out 
of  it,  he  diould  do  so;  he  further  informed  T.  P.  B.  Hicks 
that  if  he.  Hicks,  oould  find  a  purchaser  who  would  take  the 
land  and  pay  this  note,  he  would  convey  directly  to  such  pur- 
chaser. It  was  after  these  representations  and  demands  from 
Pfister  that  John  Beynolds  made  this  purchase.''  And  findiAg 
9  is,  that  ^' John  Beynolds,  before  purchasing  this  land  from 
Pfister,  gave  to  William  J.  Hicks,  tiirough  his  attorney  T.  P. 
B.  Hides,  a  written  agreement  to  reconvey  said  land  to  Will- 
iam J.  Hicks  upon  the  repayment  within  eight  months  by 
said  Hicks  to  Beynolds  of  the  money  paid  to  Pfister,  and  cer- 
tain other  sums  advanced  by  Beynolds.  This  payment  was 
never  made  by  Hicks,  or  by  any  person  upon  his  behalf." 

The  conveyance  from  Pfister  to  Beynolds  was  made  on  the 
6th  day  of  January,  1875,  more  than  six  years  after  the 
time  when  the  purchase  money  became  due  and  was  pay- 
able under  the  contract  of  sale  from  Pfister  to  Hicks,  and  no 
excuse  is  shown  for  the  laches  on  the  part  of  Hicks.  The 
money  had  been  demanded  of  him,  and  on  many  occasions  he 
had  been  urged  to  pay  it  Oan  it  be  doubted  that  Pfister  had 
a  right,  under  the  circumstances,  to  sell  the  land  to  any  other 
person  who  wanted  to  buy  it?  ''The  doctrine  of  the  Court, 
thus  established,  therefore,  is,  that  laches  on  the  part  of  the 
plaintiff,  either  in  executing  his  part  of  the  contract  or  in  ap- 
plying to  the  Oourt,  will  debar  him  from  relief.  *A  party 
can  not  call  upon  a  court  of  equily  for  specific  performance,' 
-said  Lord  Alvanley,  'unless  he  has  shown  himself  ready,  de- 
sirous, prompt,  and  eager;'  or,  to  use  the  language  of  Lord 
Cranworth,  'specific  performance  is  relief  which  this  Oourt 
will  not  give,  unless  in  cases  where  the  parties  seeking  it 
•come  as  promptly  as  the  nature  of  the  case  will  permit.'" 
(Fry  on  Specific  Performance,  §  782.)  Courts  of  equity  will 
not  aid  in  enforcing  stale  demands  when  the  party  has  been 
guilty  of  n^ligence  and  has  slept  upon  his  rights.  *^  A  court 
-of  equity,"  said  Lord  Camden,  "which  is  never  active  in 
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relief  against  oonflcience  or  public  oonveniencey  has  always  re- 
fused its  aid  to  stale  demands  when  the  party  has  slept  ujKm 
his  rights  or  aoquiesoed  for  a  great  lengtti  of  time.  Nothing 
can  call  forth  this  Court  into  activity  but  conscience,  good 
f aith,  and  reasonable  diligence.  Where  these  are  wanting^ 
the  Court  is  passive,  and  does  nothing;  laches  and  neglect  are 
always  discountenanced;  and  therefore  from  the  beginning 
of  this  jurisdiction  there  was  always  a  limitation  of  suits  in 
this  Court"  (Piatt  v.  Vattier,  9  Pet  416 ;  Atwater  v.  Fowler, 
1  Edw.  Ch.  422.) 

A  suit  to  foreclose  a  mortgage  must  be  brought  in  this 
State  within  four  years,  and  the  longest  period  allowed  ta 
bring  any  action  by  a  private  individual  is  five  years.  How 
much  time  should  therefore  be  allowed  to  file  a  bill  for  spe- 
cific performance  ?  "  Courts  of  equity,"  says  Lord  Redesdale, 
"are  not  within  the  words  of  the  statutes,  because  the  words 
apply  to  particular  remedies;  but  they  are  within  the  spirit 
and  meaning  of  the  statutes,  and  have  always  been  so  consid- 
ered; and  courts  of  equity  act  upon  the  analogy  of  limita- 
tions at  law."  (Angell  on  Limitations,  26,  27.)  By  §  343  of 
the  Code  of  Civil  Procedure  it  is  provided:  "An  action  for 
relief,  not  hereinbefore  provided  for,  must  be  commenced  within 
four  years  after  the  cause  of  action  shall  have  accrued."  We 
are  clearly  of  the  opinion  that  in  January,  1875  —  the  time 
when  Pfister  made  the  conveyance  to  Eeynolds  —  no  right  in 
equity  existed  in  favor  of  Hicks  against  Pfister,  to  enforce 
specific  performance  of  the  agreement. 

Second.  The  next  question  is,  Did  Reynolds  purchase  the 
property  for  the  benefit  of  Hicks?  The  Court  below  found 
that  Eeynolds  purchased  the  land  in  his  own  right,  taking  a 
deed  therefor  in  his  own  name,  but  that  before  purchasing  he 
gave  Hicks  an  agreement  binding  him  to  reoonvey  the  land 
to  Hicks  upon  the  payment  by  Hacks  to  him  of  the  money 
which  he  paid  to  Pfister  with  interest,  within  eight  months. 
This  payment  has  never  been  made  by  SUcks  or  by  any  other 
person  upon  his  behalf,  and  in  December,  1876,  the  money 
which  Reynolds  had  received  on  account  of,  the  purchase 
price,  three  hundred  dollars,  was  returned  to  Hicks,  and 
Hicks  was  notified  that  the  transaction  between  Reynolds 
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and  himself  was  at  an  end^  and  he,  Beynolds,  had  notified  him, 
def  endanty  that  it  would  be. 

Under  the  facts  of  the  case,  as  established  hj  the  evidenoe, 
Bejnolds  had  a  right  to  treat  the  contract  between  Hicks  and 
himsftlf  as  at  an  end,  and  no  longer  binding  upon 
him.  **  When  a  vendee  has  so  failed  to  perform  the  contract 
that  the  vendor  m»j  elect  to  treat  the  contract  as  rescinded,  it 
is  incumbent  on  the  vendor,  in  order  to  work  that  result,  to 
restore  the  vendee  whatever  he  has  paid  on  the  contract'' 
(BohaU  V.  DiUer,  41  CaL  635.)  This  Reynolds  did 
by  returning  Hicks  the  money  he  had  received  on  account  of 
the  consideration. 

We  have  considered  this  case  without  special  reference  to 
the  foreclosure  proceedings.  The  rights  of  the  plaintiflF  are 
no  greater  than  those  of  Hicks  would  be,  if  there  had  not  been 
a  mortgage  and  foreclosure.  If  Hicks  could  not  main- 
tain a  suit  against  Beynolds,  a  party  claiming  under  him 
can  not 

The  objections  to  the  findings  are  not  well  taken.  In  our 
opinion,  the  findings  are  sustained  by  the  evidence,  and  they 
justify  the  conclusions  of  law  drawn  therefrom  by  the  learned 
Judge  who  tried  the  case. 

Judgment  and  order  affirmed 

ThobntoVj  J;  and  Shabfstein,  J.,  ooncurred* 


CMoi  9,687.— In  Bank.] 

ELIZ.  PISH  BT  AL.  V.  GEO.  FOWLIE  bt  ai* 

Lum  —  DKFXMiTXOif  —  BzscuTioir  —  ATTACHMBifT. —  The  term  "  land  **  «m- 
braces  all  titles,  legal  or  equitable,  perfect  or  Imperfect,  Including  such 
rtghts  as  He  In  contract  —  those  which  are  executory  as  well  as  those  which 
ars  executed.  Any  Interest,  therefore,  tn  land,  legal  or  equitable.  Is  sub- 
ject to  attachment  or  execution. 

iDi — Id. —  Id. —  Id. —  Mobtqaob. —  F.  holding  a  contract  to  purchase  land 
from  G.,  his  Interest  was  sold  under  execution  and  purchased  by  the  In- 
ttnrenor,  who,  after  recelying  his  deed.  In  due  time  tendered  the  balance 
flf  the  purchase  money  to  G.  and  demanded  a  deed.  G.  refused  to  re- 
eeiye  the  money  or  to  make  the  deed,  and  tn  execution  of  his  contract 
tOBTtyed  tka  land  to  the  wife  of  F.  and  to  B.  F.,  the  wife  of  one  of  the 
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pHdntlflto— to  wlioai  alaa  a  tndMr  «<  th*  moo^  tad  *  (kmoA  tar  a  ( 
WIS  mad*  Iqr  the  intenroior.  AftMnrard  B.  V.  eonyeyed  to  V.  aad  Ido 
wltev  and  thaj  azeeoted  a  mortgagt  to  the  plalatlffa  to  mcoio  tbo  eon- 
tddoratloo  for  tha  eoDToyance. 
ff#M,  In  an  aetion  for  for^lonm^  that  tha  tntarrenor,  upon  pajlag  tato 
Coort  —  to  b«  applied  to  the  payment  of  the  mortgege  d^t  —  tha  amount 
ef  the  principal  and  Intereet  dne  to  the  defendant!  for  the  pnrchasa 
money  paid  onder  the  eontract  of  oalOb  waa  entitled  to  a  eeneellatloo  of 


Appeal  from  a  judgment  and  from  an  order  denying  a  new 
trial,  in  the  Twelfth  District  Courts  City  and  County  of  San 
Francisco.    DAHfOBBFixij)^  J. 

Robert  Ash,  for  Appellant 

Fowlie  never  carried  out  his  contract,  and  never  obtained 
any  deed  or  possesion  of  the  land.  He  was  never  the  owner  of 
any  interest  in  the  land. 

James  McCahCf  for  Bespondent 

The  Coubt: 

The  opinion  heretofore  filed  in  this  case  by  Department  One, 
will  stand  as  the  opinion  of  the  Court  in  Bank. 

The  following  is  the  opinion  rendered  in  Department  One: 

MoEeb^  J.: 

This  case  arises  out  of  an  action  brought  by  the  plaintiffs 
to  foreclose  a  mortgage  upon  the  land  in  controversy,  given 
by  the  defendants  to  secure  payment  of  a  promissory  note  due 
by  them  to  the  plaintiffs. 

After  the  filing  of  an  answer,  the  defendants  took  no  further 
part  in  the  proceedings  of  the  case.  But  before  the  trial,  one 
Seculovich,  claiming  the  mortgaged  premises  adversely 
to  both  plaintiffs  and  defendants,  intervened  in  the 
action,  and  in  Lis  compluint  of  iiitorront*on  (J'teged  that  he 
was  the  owner  of  the  land  at  tlie  date  of  the  execution  of  the 
mortgage;  that  the  mortgagors  had  then  no  title  or  interest  in 
it;  that  the  mortgage  was  fraudulent  and  void,  and  created 
no  lien  upon  the  land  which  was  foredosable,  and  he  asked 
that  it  be  canceled  and  annulled  as  a  cloud  upon  his  title. 
All  the  allegations  of  the  intervenor's  complaint  were  denied 
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by  the  plaintiffs  in  the  action.  Upon  a  trial  of  the  issues  made 
between  the  plaintiffB  and  the  intervenor,  the  Court  below  gave 
judgment  in  favor  of  the  latter,  and  from  the  judgment  and 
order  denying  a  new  trial,  comes  this  appeal 

The  mortgage  was  executed  and  recorded  on  the  13th  of 
December,  1876.  At  that  date,  the  intervener  claims  that  he 
was  the  owner  of  the  land,  by  a  compulsory  sale  and  Sheriff's 
deed,  under  a  levy  made  upon  tlie  land  by  an  execution  issued 
upon  a  judgment  against  the  defendant,  George  Fowlie.  The 
judgment  was  rendered  on  the  24th  of  January,  1876.  Exe- 
cution was  issued  thereon  and  levied  January  27tb,  1876; 
and  the  Sheriff's  sale,  under  the  levy,  at  which  the  intervenor 
purchased  the  land,  was  made  on  the  25th  of  February,  1876. 
No  redemption  having  been  made,  the  Sheriff,  on  the  Ist  day 
of  September,  1876,  conveyed  the  premises  by  deed  to  the 
intervenor. 

The  levy  was,  "  upon  all  the  right,  title,  and  interest  which 
Oeorge  Fowlie  had  in  and  to  the  land  on  the  27th  of  January, 
1876,  and  thereafter." 

The  words  "real  property'*  are  co-extensive  with  lands, 
tenements,  and  hereditaments.  (Subd.  5,  §  14,  Civ.  Code.) 
Land  also  embraces  all  titles,  legal  or  equitable,  perfect  or 
imperfect  (Leese  v.  Clark,  20  Cal.  387),  including  such  rights 
as  lie  in  contract  —  those  which  are  executory  as  well  as  those 
which  are  executed.  {Sovlard  v.  United  Stales,  4  Pet  511.) 
Any  interest,  therefore,  in  land,  legal  or  equitable,  is  subject 
to  attachment  or  execution,  levy,  and  sale.  (Code  Civ.  Proc., 
§  688 ;  Kennedy  v.  Nunan,  52  CaL  330 ;  Le  Roy  v.  Dunherly, 
64  id.  460.)  As  a  purchaser  at  the  Sheriff's  sale,  the  inter- 
venor, therefore,  became  substituted  to,  and  acquired  all  the 
right,  title,  interest,  and  claim,  which  the  judgment  debtor, 
Qeorge  Fowlie,  had  in  the  land  on  the  27th  of  January,  1876 
—  the  date  of  the  levy  (Code  Civ.  Proc.,  §  700),  and  he  was 
the  owner  of  that  interest  when  the  defendants  mortgaged  the 
land  to  the  plaintiffs. 

But  it  is  claimed  that  Fowlie  had  no  interest  at  the  time 
of  the  levy  and  sale,  which  passed  by  the  Sheriff's  sale  and 
deed  to  the  intervenor.  Fowlie  had  not  the  legal  title  to  the 
land.  He  had  nothing  more  than  an  interest  derivable  under 
a  contract  of  sale  made  on  the  16th  of  June,  1875,  between 
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himflelf  and  one  W.  J.  Gunn,  who  was  the  legal  owner.  Bj 
that  contract  Ghinn  contracted  to  convey  the  land  to  "  Fowlie, 
hifl  heirs  or  assigns/'  upon  payment  of  a  balance  of  unpaid 
purchase  money  ^^  on  or  before  the  15th  of  September,  1876/' 
No  personal  obligation  was  given  by  Fowlie  for  the  payment 
of  the  purchase  money;  and  it  does  not  appear  that  Fowlie 
obtained  possession  under  the  contract,  or  that  he  was  in  pos- 
session at  the  time  of  the  levy  or  sale.  Yet  he  had  agreed  to 
purchase  the  property,  and  had  paid  part  of  the  purchase 
money,  and  covenanted  to  pay  the  balance  at  a  stipulated 
time;  and  he  thus  became  vested  with  such  an  equitable  in- 
terest in  the  land  as  was  the  subject  of  sale  or  transfer  by 
himself;  or  of  appropriation  by  execution,  or  in  any  other 
mode  prescribed  by  law,  by  his  creditors.  This  interest  being 
vendible  by  the  judgment  debtor,  and  leviable  by  his  attach- 
ment or  judgment  creditors,  was  all  that  passed  by  the  sale 
and  deed  under  the  judgment  against  him  to  the  intervenor. 
As  owner  of  the  interest  thus  acquired  the  intervenor  of- 
fered to  pay  Ounn  the  unpaid  balance  of  the  purchase  money 
due  upon  the  contract,  and  demanded  from  him  a  deed  of  the 
land.  Gunn,  however,  refused  to  receive  the  money  or  to 
make  the  deed;  but  on  September  12th,  1876,  in  execution  of 
his  contract,  conveyed  the  land  to  Elizabeth  Fish  and  Maggie 
Fowlie  —  the  one  being  the  wife  of  one  of  the  plaintiffs,  and 
the  other  the  wife  of  George  Fowlie,  and  one  of  the  defend- 
ants in  this  action.  Tender  of  the  money  and  a  demand  for 
the  deed  were  also  made  to  them  by  the  intervenor,  but  both 
the  money  and  the  deed  were  refused;  and  afterwards,  on 
December  13th,  1876,  the  land  was  conveyed  by  Mrs.  Fish 
and  her  husband  to  the  defendants,  who,  on  the  same  day, 
mortgaged  it  to  the  plaintiffs  as  security  for  a  debt  which 
they  owed. 

Upon  the  tender  of  the  money  to  Gunn,  the  intervener,  as 
the  successor  in  interest  of  Fowlie  under  the  contract  of  sale, 
became  entitled  to  a  conveyance  of  the  land,  and  it  was  the 
duty  of  Gunn  to  execute  and  deliver  to  him  a  deed  upon  de- 
mand made  for  it  The  refusal  of  Gunn  to  perform  that  duty 
did  not  impair  the  intervenor^s  right  nor  relieve  Gunn  or  his 
grantees  from  the  obligation  to  convey.  That  obligation 
passed  with  the  land  to  the  holders  of  the  legal  title,  and  thej 
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held  it  as  tnutees  for  the  inteirencyr.  Wh^  therefore,  the 
defendants  received  the  legal  title  by  the  deed  from  their 
grantors^  and  the  plaintiffs  acquired  their  mortgage,  they  took 
with  notice  of  the  equitable  right  of  the  intervener,  because 
his  title  was  of  record,  and  they  knew  that  it  entitled  him  to 
a  conveyance  and  that  as  trustee  of  the  l^al  title  they  were 
bound  to  convey  it  to  him  upon  payment  of  the  purchase 
money.  As  owner  of  such  an  equity,  the  intervenor  was 
therefore  entitled  to  a  deed  from  the  defendants,  and  a  can- 
cellation of  the  mortgage  upon  offering  to  pay  the  money  due 
according  :r  the  terms  of  the  contract  of  sale. 

But  by  the  complaint  of  intervention  no  such  offer  was 
made  to  the  defendants  or  the  plaintiffs  in  the  action  to  fore- 
close the  mortgage.  The  intervenor  in  his  complaint  takes 
the  ground  that  he  was  the  absolute  owner  in  fee  of  the  land ; 
that  the  mortgagors  had  no  mortgageable  interest  in  it,  and 
that  the  mortgage  was  a  fraud  and  a  cloud  upon  his  title. 
But  at  the  time  of  the  execution  of  the  mortgage  he  was  not 
the  owner  in  fee;  the  defendants  were  holders  of  the  legal 
title,  and  in  their  hands  the  title  was  the  subject  of  mortgage 
or  sale.  The  mortgage  to  the  plaintiffs  was,  therefore,  a  valid 
and  operative  lien  upon  the  land  to  the  extent  of  the  interest 
in  it  which  the  mortgagors  acquired  by  their  conveyances 
from  Gunn,  and  the  plaintiffs  have  a  right  to  foreclose  the 
mortgage  as  against  the  interest  of  the  mortgagors,  subject, 
however,  to  the  right  of  the  intervenor  on  payment  of  the 
balance  due  upon  the  contract  of  purchase,  to  a  conveyance 
of  the  legal  title  freed  of  the  lien  of  the  mortgage.  Inter- 
vener alleges  that  the  money  whidi  was  tendered  to  Qunn 
has,  ever  since  the  date  of  the  tender,  ''been  kept  and  held 
by  him  in  readiness  to  be  paid  to  Ghinn,  or  Fowlie,  or  to  the 
one  entitled  thereto,  interest  as  well  as  principal,  and  that  he 
is  now  ready  to  pay  the  same  to  said  Gunn  or  said  Fowlie,  or 
to  whom  the  Court  may  direct" 

Upon  the  case  as  presented  to  the  lower  Court  upon  the 
plendings  and  evidence,  we  think  the  Court  erred  in  cancel- 
ing the  plaintiffs'  mortgage.  It  should  have  ascertained  the 
amount  of  the  principal  and  interest  due  to  the  defendants 
for  the  purchase  money  paid  under  the  contract  of  sale,  and 
ordered  the  intervenor  to  pay  the  amount  into  Courts  imme- 
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diataly  or  at  a  time  fixed  for  that  purpose,  to  be  applied  to 
the  paTiiienA  of  the  mortgage  debt;  and  that,  upon  such  pay* 
ment  being  made,  the  mortgage  be  annulled  and  canceled,  and 
the  plaintiffs  entitled  to  a  money  judgment  against  the  de- 
fendants for  any  balance  remaining  due  upon  the  mortgage 
debt  But  in  case  the  money  was  not  paid  within  the  time 
fixed  by  the  order,  that  the  plaintiffs  be  entitled  to  the  usual 
decree  of  foreclosure  against  the  defendants  and  the  inter- 
vener. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial  according  to  the  views  expressed  in  this  opinion. 

# 

Bo8^  J.i  and  MoKinstst,  J.,  concurred. 


tHo.  7«4M.— Department  Onft.] 

ALEXAIIDEBB.  GROGAN  bt  ai.  v.  JAMES  W.  THRIFT 

XT  AX- 

QnnnucTioH   or  Mowoaos  —  Bxcapnoii  —  Rbsekvatioh  —  Dbclakatiok   of 

Q01IB8TBAD. A   mortgage   excepted   and   reserved   to   tbe   mortgagor   his 

homestead  riglit  and  claim  In  and  to  the  mortgaged  pcemises,  as  the  same 
might  he  appraised  and  set  off  to  him  according  to  law»  etc.,  bat  In  fact  the 
homestead  was  Invalid,  because  the  declaration  did  not  contain  a  statement 
of  the  estimated  actoal  cash  yalne  of  the  premises. 
Held,  That  the  Intent  was  that  the  mortgage  shonld  operate  only  on  the  «- 
cam  of  the  valne  of  the  premises  over  the  statutory  exemption. 

Appbal  from  a  judgment  in  the  Twentiefli  District  Court, 
Qoon^  of  Monterey.    Beldsk^  J. 

Phaip  0.  Qalpin,  for  Appellant 

The  fact  that  the  mortgage  excepts  from  flie  premiaee 
eorored  by  it,  audi  a  homestead  right  or  claim  as  may  be  ap- 
praised or  set  off  to  Thrift  according  to  law,  works  no  change 
in  the  position  of  the  parties,  nor  in  the  contract  between 
them.  They  stand  to  each  other  precisely  as  they  would 
have  stood  if  the  exception  were  not  made  in  the  mortgage, 
because  the  law  had  made  this  exact  exception.  The  Court 
can  not  cut  out  any  portion  of  the  words  in  the  agreement, 
and  AtherUm  was  evidently  advised  when  he  made  so  large  a 
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lotn  on  80  slight  a  security^  that  '^  according  to  law  "  theire 
no  dedantioii  of  homestead.  Thrift  bargained  that  he  should 
lutve  sndi  homestead  right  as  the  law  gave  him.  The  law 
gave  him  none,  and  the  judgment  should  be  reversed. 

JvliuM  Lee,  for  Respondent 

Even  if  no  declaration  at  all  had  been  filed,  the  reeervation 
and  exception  is  equivalent  to  an  agreement  in  the  mortgage 
that  the  mortgagor  might  at  any  time  file  a  dedarationi  and 
it  should  be  paramount  to  the  mortgagOi 

The  Cottbt: 

Whra  Thrift  gave,  and  Atherton  took,  the  mortgage  in 
question,  there  was  inserted  in  it,  immediately  following  the 
description  of  the  premises,  the  following:  ^^  Excepting  and 
reserving  to  the  said  party  of  the  first  part  his  homestead 
right  and  claim  of,  in,  and  to  the  said  premises,  as  the  same 
may  be  appraised  and  set  o£F  to  him  according  to  law,  and 
this  conveyance  is  made  subject  to  said  homestead  claim — * 
the  said  premises  being  the  same  on  which  I  (Thrift)  now 
reside." 

Thrift,  who  was  the  head  of  a  family,  had  previously  filed, 
in  the  proper  office,  a  declaration  of  homestead  on  the  prem- 
ises ;  but  it  is  found  that  the  declaration  did  not  comply  with 
the  statute^  in  that  it  did  not  contain  a  statement  of  the  esti- 
mated actual  cash  value  of  the  premises.  The  extent  of  the 
statutory  exemption  in  such  cases  is  five  thousand  dollars. 

We  think  it  manifest  that  the  intent  of  the  mortgagor  and 
mortgagee,  gather  from  the  language  employed,  was  that  the 
mortgage  should  operate  only  on  the  excess  of  the  premises  over 
the  statutory  exemption. 

Judgment  a£Bmied» 


Digitized  by  VjOOQIC 


880  Sah  Joa£  SAvnf Gs  Basx  9.  PsAxtt.  [July,  1881. 

[No.  7,065.—  Department  Tw«.] 

THE  SAK  JOSfi  SAVINGS  BANK  v.  &  R  PHAEia 

CoBTOiAnoH  —  LiABiuTT  OF  Btockholdeb. —  WheoeTer  the  M»t  of  a  eor- 
pocatloB  la  oatisfled  In  imrt,  there  la  alio  pro  tonto  a  dSaeharge  of  the  Ua- 
htUt7  of  the  atoekholdera. 
ffoM,  aecordlnffly.  In  an  action  agalnat  a  stockholder  for  hla  proportion  of  a 
corporation  debt,  which  had  been  partially  aatiifled  br  a  sale  of  mort> 
figed  and  pledged  property,  that  the  defendant  was  liable  only  for  l^is 
proportion  of  Indebtedneaa  of  his  corporation  after  the  payments  had  been 
credited. 

Appxai^  from  a  judgment  for  the  plaintiff  in  the  Twentieth 
District  Gourty  Oonnty  of  Santa  Clara,  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  of  the  same 
county.     Bbldeit,  J, 

Fox  <S  Boss,  for  Appellant 

Whatever  satisfies  or  extinguishes  the  deht  as  to  the  oor- 
poration,  extinguishes  also  the  liabilily  of  the  stockholder. 
'{Young  y.  Rosenha/um,  39  OaL  654:.) 

B.  F.  Letb,  for  Bespondent 

The  defendant  was  primarily  liable  for  his  full  proportion 
of  the  original  debts  and  not  as  surety  of  the  corporation  for  a 
proportion  of  the  unpaid  portion  thereof.  Therefore  he  was 
rightfully  held  for  his  proportion  of  the  original  debt  upon  his 
primary  liability  thereon. 

D.  M.  Delmas,  for  Appellants,  in  reply. 

Whenever  the  corporation  makes  a  payment  upon  a  debt 
which  it  owes,  it  pays  with  the  money  of  its  stx^kholders,  and, 
therefore,  diminishes  pro  rata  their  liability  to  pay. 

Mybiox,  J.: 

The  San  Jos^  Mill  and  Lumber  Company,  a  corporation, 
executed  to  plaintifT  its  promissory  notes  for  forty-seven 
thousand  dollars,  four  thousand  dollars,  one  thousand  dollars, 
and  one  thousand  dollars.  The  first  note  was  secured  by 
mortgage  of  real  estate,  the  others  by  lien  on  personal  prop- 
erty.     The  mortgage  upon  real  estate  was  foi^olosed,  and  a 
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portion  of  the  debt  realized;  and  by  legal  proceedings  tlie 
personal  property  was  sold,  and  a  portion  of  one  of  the 
BDialleir  notes  realised*  The  defendant  was  a  stockholder  of 
the  San  Joe6  Mill  and  Lnmber  Oampany.  This  action  was 
brought  to  recover  of  defendant  as  such  stockholder  his  pro- 
portion of  said  debtSy  the  plaintiff  claiming  the  right  to  re- 
cover of  defendant^  and  that  defendant  is  liable  for  his  pro- 
I>ortion  of  the  original  indebtedness,  without  regard  to  the 
amounts  which  had  been  realized;  and  si^ch  liability  is  sub- 
stantially the  question  in  the  case.  The  other  points  made  by 
the  appellant  relate  to  the  proper  execution  of  the  notes,  the 
receipt  and  use  by  the  Mill  and  Lumber  Company  of  the 
money  for  which  ^e  notes  were  given,  and  the  action  of  the 
defendant  relating  thereto;  in  the  rulings  of  the  Court  in  re- 
gard to  such  matters  no  errors  appear. 

The  finding  of  the  Court  is  that  there  remained  due  and 
unpaid  at  the  date  of  filing  the  complaint,  on  the  first  note, 
twenty-three  thousand  one  hundred  and  seventy-four  dollars 
and  five  cents;  on  the  second  note,  four  thousand  eight  hun- 
dred and  sixty-four  dollars  and  ninety  cents;  on  the  third 
note,  four  hundred  and  two  dollars  and  seventy-three  cents; 
on  iiie  fourth  note,  one  thousand  two  hundred  and  seventeen 
dollars  and  seventy-four  cents.  Total  —  twenty-nine  thousand 
seven  hundred  and  fifty-nine  dollars  and  forty-two  cents. 
That  there  were  three  thousand  two  hundred  shares  of  the 
stock  of  the  Mill  and  Lumber  Company,  of  which  the  de- 
fendant was  the  owner  of  seven  hundred  and  eighty-seven 
shares,  being  seven  hundred  and  eighty-seven  and  thirty*two 
one  hundredths  of  the  whole  amount  of  stock;  and  as  conclu- 
sion of  law  that  the  defendant  is  liable  for  seven  hundred  and 
eighty-seven  and  thirty-two  one  hundredths  of  the  original 
indebtedness,  as  prayed  for  in  the  complaint,  and  thereupon 
rendered  judgment  against  defendant  for  eighteen  thousand 
seven  hundred  and  fifty-two  dollars  and  sixty-three  cents. 

The  conclusion  of  law  and  the  judgment  constitute  error. 
The  liability  of  the  defendant  was  for  his  proportion  of  the 
indebtedness  of  his  corporation,  after  the  payments  had  been 
credited.  As  was  said  by  this  Court  in  Young  v.  Bosenr 
haum,  39  OaL  654,  '' Whatever  satisfies  or  extinguishes  the 
debt  as  to  the  corporation,  extinguishes  also  the  liability  of 
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the  BtockholderBy  because  the  creditor  can  daim  only  one  satia- 
faction  of  the  debt'^  It  neoessarilj  foUowa  that  whenever 
the  debt  of  the  corporation  is  satisfied  in  pait^  there  is  alflo^ 
pro  tanto,  a  discharge  of  the  liability  of  the  stockholdeirB. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re* 
mandedy  with  instructions  to  compute  and  ascertain  the  amount 
due  and  impaid  to  the  plaintiff  from  the  Mill  and  Lumber 
Oompany  for  principal  and  interest  to  the  date  of  such  com- 
putatioUy  and  to  render  judgnv.ent  against  defendant  for  seven 
hundred  and  eighty-seven  and  thirty-two  one  hundredths  of 
such  amount.  The  interest  to  be  computed  at  the  respective 
rates  specified  in  the  notes  mentioned  in  the  complaint  and 
the  judgment  to  be  rendered  upon  the  findings  and  such  com- 
putation without  new  triaL 

6hasp8txzV|  J.|  and  Thornton,  J.,  concurred. 


[Ha  7,408w — Department  Tiro.) 

S-  B-  EMMERSON  t;.  B.  D.  WEEKS. 

Wpmsuct — Opnnica    Statiiibmt  —  Covtmlct    or    Salb  —  Complaut. —  Hel4» 

Thftt  the  sonialt  upon  the  opening  statement  of  plalntHTs  attorney  was 

erroneously  granted. 
la-  ■  Ip. —  It  woal4  be  mneli  better  not  to  nonsuit  on  an  opening  statement, 

nnlesi  It  is  dearly  made  and  U  la  plainly  oTldant  therefrom  that  no  eaae 

chnhe  made  oat 

Appbai.  from  a  judgment  for  the  defendant,  and  irom  an 
order  denying  a  new  trial,  in  the  Superior  Court  of  Santa  Clara 
County.    Head,  J. 

The  opening  statement  referred  to  in  the  opinion  in  effect 
stated,  that  the  land  upon  which  the  timber,  referred  to  in 
the  complaint,  grew,  was  onoe  the  property  of  R.  J,  Weeks, 
the  father  of  the  defendant,  and  the  plaintiff  having  acquired 
the  title  thereto  in  satisfaction  of  a  debt,  leased  it  (simply  for 
cultivation)  to  R.  J.  Weeks  for  the  term  of  ten  years,  with 
the  agreement  that  he  would  sell  the  land  to  him  for  the 
amount  of  the  original  debt;  that  after  the  lease  had  been  in 
existence  about  three  years,  the  defendant  proposed  to  put  a 
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«awmill  on  the  land,  and  to  we  the  timber  of  the  plaintiff 
and  with  the  proceeds  to  pay  or  help  to  pay  his  father's  debt, 
but  with  the  further  understanding  and  agreement,  that  if  the 
plaintifFs  debt  was  not  paid  and  the  ranch  redeemed  or  rebon^ht, 
he  would  pay  the  plaintiff  the  value  of  the  timber  cut  The 
Court  below  seems  to  have  granted  the  non-suit,  principally  on 
ihe  ground,  that  the  complaint  alleged  an  absolute  agreement  to 
pay  the  value  of  the  timber,  and  that  the  evidence  proposed 
showed  a  conditional  agreement  only, 

'McKisicle  Jk  Rankin,  for  Appellant 

The  circumstances  of  the  case  are  somewhat  peculiar.  The 
complaint  averred  the  ultimate  facts  in  proper  foruL  Counsel 
for  plaintiff  made  an  explanation  of  certain  circumstances, 
which  the  evidence  would  necessarily  disclose,  for  the  purpose 
of  showing  inducements  held  out  to  the  plaintiff  by  the  defend- 
ant, in  order  to  get  permission  to  cut  the  timber.  The  Court 
seems  to  have  confounded  those  explanatory  circumstances  with 
the  assumpsit,  and  upon  defendant's  motion  granted  a  nonsuit 
In  Hirsch  v.  Rand,  89  Cal.  315,  a  similar  course 
was  pursued  by  a  District  Judge,  and  it  would  seem 
to  be  sufficient  authority  to  reverse  the  case,  if  any  authority 
be  necessary.  The  complaint  conforms  to  the  rules  prescribed 
in  Halleck  v.  Mixer,  16  Cal.  578,  which  was  a  timber  case. 
Neither  probative  facts  nor  explanatory  circumstances  ought 
to  be  averred  in  a  complaint  (Dambmann  v.  White,  48  CaL 
450 ;  Harris  v.  Hillegasse,  64  id.  470 ;  De  La  Ouerra  v.  Oood- 
rich,  66  id  21 ;  Babcock  ▼•  Ooodrieh,  47  id.  612 ;  RaeouUlaJt 
V.  Rme,  82  id.  466.) 

Pax  d  Rosa,  for  Bespondent 

The  variance  between  the  pleading  and  the  facts  stated  as 
intended  to  be  proved,  is  so  material  as  to  render  nonsuit  un- 
avoidable. Immaterial  variance  shall  be  disregarded  by  the  very 
force  of  this  rule  —  material  variance  shall  be  regarded.  (Code 
Civ.  Proc  469,  470;  Johnson  v.  Moss,  46  Cal.  515.)  There 
was  a  material  and  fatal  variance  between  the  case 
pleaded  and  the  case  or  facts  stated,  which  actually  misled  the 
defendant  to  his  prejudice.  The  complaint  showed  an  action 
upon  contract     The  statement  of  facts  to  be  proved  shows 
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an  entirely  different  case,  if  any;  a  conditional  obligation  of 
defendant  to  pay,  provided  his  father  did  not  repurdiase  the 
ranch  or  carry  out  some  arrangement  to  which  defendant  was 
not  in  any  sense  a  party.  Such  a  yariance  ia  fataL  {CoU  v. 
Miller,  10  Cush.  49.) 

Thobnton,  J. : 

On  the  trial  of  this  cause,  the  plaintiff  was  nonsuited  on 
the  opening  statement  of  his  counsel. 

The  action  was  brought,  as  shown  by  the  complaint,  to  re- 
cover for  timber  cut  by  defendant  from  plaintiff's  land,  situated 
in  the  County  of  San  Mateo,  under  an  agreement  made 
between  the  parties  to  this  action,  the  defendant  agreeing  to 
pay  therefor  whatever  it  was  reasonably  worth.  It  is  averred 
that  defendant,  under  such  agreement,  on  the  15th  of  July 
1877,  entered  on  said  land,  and  cut  and  removed  therefrom 
one  million  two  hundred  thousand  feet  of  timber  then  grow- 
ing thereon;  that  the  timber  so  cut  and  removed  was  worth 
three  dollars  per  thousand  feet,  and  of  the  aggregate  value  of 
three  thousand  six  hundred  dollars;  that  defendant  has  not 
paid  the  same,  or  any  part  of  it,  though  often  requested  so  to 
do,  and  refuses  to  pay  it  or  any  part  of  it,  and  that  the  said 
sum  is  owing  and  unpaid  from  defendant  to  plaintiff. 

When  the  counsel  for  plaintiff  made  his  opening  statement, 
a  long  colloquy  ensued  between  the  counsel  and  the  Court 
The  statement  was  not  made  in  the  clearest  manner,  but  from 
it,  as  made,  it  can  be  readily  perceived  that  defendant  agreed 
to  pay  the  plaintiff  for  whatever  timber  was  cut  and  removed 
by  him  from  the  tract  of  land,  what  it  was  reasonably  worth; 
that  he  had  cut  and  removed  a  large  amount  of  timber  which 
was  of  value,  and  that  he  had  not  paid  for  it  In  making 
his  statement,  the  counsel  introduced  several  matters  not  affect- 
ing his  cause  of  action,  some  of  which  were  merely  inducement, 
and  others  immaterial  in  making  out  his  case.  It  is  not  re- 
quisite to  state  all  that  was  said  by  counsel  in  opening  his  case, 
and  would  unnecessarily  prolong  this  opinion  to  do  so.  But  on 
a  fair  construction  of  all  that  was  said,  we  are  of  opinion  that 
the  counsel  stated  a  cause  of  action,  and  should  have  been  al- 
lowed to  go  on  and  put  in  his  testimony. 

We  would  observe  that  it  would  be    much    better   not   to 
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Qonsoit  on  an  opening  Btatement,  unless  it  is  clearly  made, 
and  it  is  plainly  evident  therefrom  that  no  case  can  be  made 
out  It  is  mudi  better  to  permit  the  plaintiff  to  put  in  his 
testimony,  and  that  the  motion  should  be  then  made.  It  will 
be  f  ounc^  on  pursuing  tliis  course,  that  on  many  occasions  there 
would  be  no  ground  of  nonsuit 

The  judgment  and  order  should  be  reversed  and  the  cause 
remanded,  and  it  is  so  ordered* 

SHABPSTxiHy  J.y  and  Mosbison ,  0.  J.,  ooncurredr 


IHo.  6,808. —  Deimrtment  Two.] 

JOHN  H.  MOORE  t;.  M.  B.  KELLOGG  et  al. 

DwAUiA — SmoiAomticM  —  Discivnox  or  tbi  Coubt  —  Cbanob  or  Pabtus. 
An  order  refualnf  to  open  a  defiiult  In  an  action  of  edectment  afllrmed  on 
the  ground  —  1.  That  the  defendant!,  after  the  commencement  of  the  suit 
and  before  the  default,  had  conveyed  their  Interest  In  the  land  In  contro- 
▼ersy  to  another  who  did  not  join  in  the  motion  or  ask  to  have  the  action 
continued  In  the  names  of  the  defendants;  and,  2.  That  the  facts  did  not 
ihow  any  abuse  of  discretion  In  the  Couft  below. 

Appeal  from  an  order  in  the  Twentieth  District  Court  of 
the  City  and  County  of  San  Francisco.     Bblden,  J, 

Action  of  ejectment.  After  the  judgment  by  default  had 
been  entered  in  favor  of  the  plaintiflF,  the  defendants  moved 
to  set  aside  the  default  and  judgment.  The  motion  was  de- 
nied,  and  the  defendants  appealed. 

0.  A.  Heinien,  A.  B.  Hunt,  and  N.  Soderberg,  for  Appel- 
lants. 

The  fact  that  defendants  had  executed  a  convelyance  of  the 
premises  in  May,  1879,  constituted  no  valid  ground  for  refus- 
ing to  allow  them  to  defend.  It  may  be  necessary  for  their 
own  and  their  grantee's  protection  tiiat  they  should  defend 
this  cause.  If  the  deed  is  material  or  relevant  in  the  case  it 
is  certainly  not  conclusive.  It  was  error  to  hold  that  by 
reason  of  this  conveyance  defendants  were  not  entitled  to  be 
heard.  Appellants  might  show  that  they  had  warranted  the 
vol..  Lviii^-ao 
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title,  or  that  in  fact  the  deed  was  a  mortgage.  Upon  what 
principle  may  the  plaintiff,  without  even  pleading  this  deed, 
prevent  defendants  from  establishing,  if  they  can,  their 
ownership  of  the  property  previous  to  the  execution  of  the 
deed?  The  judgment  in  the  case  refers  to  the  rights  of  the 
parties  at  the  commencement  of  the  suit,  and  not  at  a  subse- 
quent date.  The  lower  Court  decided  that  because  appellants 
did  not  own  the  property  a  month  after  the  institution  of  this 
suit,  therefore  they  did  not  own  it  when  the  suit  was  com- 
menced.   This  was  error. 

Moore,  Laine  &  Leih,  for  Bespondent 

It  does  appear  that  the  real  party  in  interest  —  the  grantee 
under  the  deed  —  was  not  cognizant  of  the  judgments  from  the 
very  day  they  were  rendered.  If  he  was,  he  ought  to  have 
taken  steps  during  the  term  to  have  the  defaults  opened,  after 
having  himself  substituted,  as  provided  by  §  885  of  the  Code 
of  Civil  Procedure.  Whether  he  has  himself  substituted  or 
not,  he  thereafter  has  complete  control  of  the  action*  (YfaUeer 
▼.  FeU,  64  CaL  886.) 

The  Coubt: 

The  default  of  the  defendants,  Joseph  Woodworth  and 
Esther  Woodworth,  was  regularly  entered;  the  Court  in  the 
orders  of  default  having  found  that  the  summons  had  been 
regularly  served  upon  each  of  them.  The  default  and  judg* 
ment  thereon  were  entered  as  to  Joseph  Woodworth  May 
12th,  1879,  and  as  to  Esther  Woodworth  May  26th,  1879. 
Both  of  said  parties  move  to  set  aside  the  judgments  and  de- 
faults. 

It  does  not  appear  from  the  transcript,  as  first  filed,  that 
the  affidavits  were  used  on  the  motion.  Subsequently,  and 
without  leave,  a  document,  called  an  "  amended  transcript,** 
was  filed.  Assuming  that  it  is  properly  here,  it  does  not  aid 
the  appellants.  1.  It  appears  therefrom  that  after  the  com- 
mencement of  the  suit,  and  before  the  default,  said  defend-r 
ants  conveyed  their  interests  in  the  premises  in  controversy 
to  another,  and  their  grantee  does  not  join  in  the  motion,  nor 
ask  to  have  the  action  continue  in  the  names  of  the  defend- 
ants; they,  the  defendants,  had  no  further  interest     3.  We 
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can  not  see  that  there  is  any  abuse  of  discrctioD  iu  tlie  Court 
below.  The  defendant^  Esther  Woodworth,  after  the  service 
upon  her,  placed  the  copy  of  summons  in  the  hands  of  her 
agent,  who  wae  attorney  in  fact  for  both  the  defendants,  for 
the  purpoee  of  employing  an  attorney^  and  he  neglected  the 
matter;  and  Joseph  Wood  worth,  in  an  affidavit,  says  he  disr- 
covered  on  or  about  May  I7th,  1879,  that  the  default  had 
been  entered,  and  in  the  other  affidavit  he  says  he  did  not 
know  any  suit  had  been  commenced  or  judgment  entered 
against  him  until  on  or  about  September  16th,  1879.  As 
early  as  May  26th,  steps  had  been  taken  on  behalf  of  and  by 
both  the  defendants;  in  fact,  long  before  the  service  of  sum* 
mons,  both  the  defendants  were  watching  for  the  suit  Under 
such  circumstances,  the  Court  below  might  well  hold  that  the 
defendants  had  no  ground  for  moving  to  set  aside  the  judg- 
ments and  defaults. 
Order  affirmed. 


[Mo.  7,158.-111  Bank.] 

JACOB  ROSENBERG  vr  al.  v.  ELISE  FRANK  st  au 

▲gtion    to    CoiiaTmin    Will  —  Jdbisdictioic    or    Dibtbict    Coubt  —  Bquitt 

JUBIBDICTIOlf COMBTBUCTXOM     OF     CONBTITUTION. SectiOQ     6^     article     ▼! 

of  the  Old  Const) tatlon  conferred  upon  the  District  Courts  the  tame  JurlB- 
diction  In  eqalty  as  that  administered  tqr  the  High  Court  of  Chancery 
In  Bhitfand;  and  conseqaently  the  former  Court  had  Jurisdiction  of  an 
action  to  construe  the  will  of  a  testator  after  the  same  had  heen  tdmitted 
to  probate. 

OOKBTBUCnON     OF     WiLL  —  BnQgBSTS  —  iDBlt      SOlTAlfB — MlSTAKB     IN      SpBLL- 

uro  —  Pbo  Rata  —  Dbfinitioii. —  A  testator  bequeathed  to  three  sisters, 
Of  the  full  blood,  one  hundred  thousand  dollars  each,  and  to  two  sisters 
of  the  half  blood,  fifty  thousand  dollars  each,  and  to  a  trustee  in  trust 
for  three  children  of  a  deceased  sister  of  the  foil  blood  one  hundred  and 
fifty  thousand  dollars,  and  after  other  bequests,  bequeathed  the  residue 
of  his  estate  to  be  divided  jtro  rata  between  his  sisters  and  the  children  of 
his  deceased  sister  above  mentioned  (naming  them). 
BeM,  That  the  words  "pro  rata"  were  evidently  Intended  to  be  "pro  rata,-" 
and  Implied  that  the  distribution  was  to  be  made  In  accordance  with  some 
rate  previously  Indicated;  that  the  sums  oientioned  in  the  first  bequests 
furnished  the  rate  or  proportion  referred  to,  and  that  the  residum  should 
be  distributed  between  the  several  legatees  therein  named  in  the  proportion 
existing  between  special  bequests  to  them. 
•  BuLMi  or  CoNSTBUcnoN.—  Certain  rules  of  construction  referred  to. 
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I^—  PBBODairciL —  Rzcept  for  the  eiiUbllBhineDt  of  fractal  princtplet  rtrj 
Uttl*  aid  can  bt  procured  fron  adjudged  cases  In  the  construction  of  wtlla. 
It  Mldom  happens  that  tiro  eaaeo  can  be  found  predael/  alike. 

Appxax.  from  a  judgment  for  the  plaintiffB  and  from  an  order 
denying  a  new  trial,  in  the  Fourth  District  Court,  Oity  and 
Oounfy  of  San  Francisco.     MoBBisoNy  J, 

A  petition  for  rehearing  was  filed  in  thia  case  after  the  de- 
cision in  Bank,  and  denied* 

Cope  &  Boyd  and  /.  If.  Taylor,  for  Executors 

Wilson  A  Wihon,  tor  certain  Bespondents. 

McAUister  dk  Bergin,  for  certain  Appellants, 

No  objection  to  the  jurisdiction  has  been  raised  by  any  of 
the  counsel  engaged  in  the  case.  On  the  contrary,  the 
parties  are  united  in  desiring  a  speedy  construction  of  the 
wilL  The  importance  of  the  matter  is  evident;  and  the  ex- 
istence of  the  jurisdiction  has  already  been  recognized  by  the 
Court  {Payne  v.  Payne,  18  Cal.  292.)  The  Constitution  in 
force  at  the  time  of  the  commencement  of  this  action  gave 
to  the  District  Courts  jurisdiction  "in  all  cases  in  equity.'' 
The  jurisdiction  of  Courts  of  Equity  in  matters  of  trust  is 
elementary  learning,  and  as  incidental  to  their  jurisdiction  in 
that  respect,  they  constantly  entertain  suits  by  executors  and 
trustees  for  the  construction  of  wills  and  other  instruments. 
(BaUey  v.  Briggs,  56  N.  Y.  418;  Chipman  v.  Montgomery, 
68  id.  280;  Bowers  v.  Smith,  10  Paige,  201;  Crosby  v. 
Mason,  82  Conn.  482 ;  Clark  v.  Clark,  17  Ga.  486 ;  Kiah  v. 
Orenier,  56  N.  Y.  220;  White  v.  Fu^k,  22  Conn.  81;  Heartt 
V.  Livingston,  14  Hun,  285;  Haggerty  v.  Lanlerman,  SO  N. 
J.  Eq.  87.) 

Jarboe  &  Harrison,  for  Appellants  Therese  Weinman  and 
liena  Cohn. 

The  intention  of  the  testator  is  to  be  reached  by  determin- 
ing the  meaning  of  the  words  he  has  used.  This  meaning  is 
to  be  ascertained  from  the  will  itself.  {Coll  v.  Colt,  32  Conn. 
446 ;  Sam^  v.  Oarlich,  14  Mee.  &  W.  701 ;  Grey  v.  Pearson,  6 
H.  L.  C.  106;  Myres  v.  Myres,  23  How.  Pr.  413;  Bullock  v- 
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Dawnea,  9  H.  L.  C.  24;  Pickering  v.  Lmgdon,  22  Me.  429; 
1  Bedflald  on  Wills,  465 ;  Gampton  v.  Gampion,  9  East,  267 ; 
Orutchfield  v.  Pearee,  1  Price,  364;  Ghapman  v.  Brown,  8 
Brown's  P.  0.  269.)  In  construing  the  residuaxy  clanse 
of  a  will  that  is  independent  of  any  other  clause,  the 
Oonrt  is  limited  to  the  words  found  in  that  clause,  if  hy 
any  rational  construction  of  them,  the  intention  of  the  tes- 
tator can  be  ascertained.  (Civ.  Code,  §  1322;  Gompton 
y.  Gampton,  9  East,  267;  Gampbell  ▼.  Harding,  2  Russ.  & 
M.  410;  GoU  v.  GaU,  32  Conn.  460;  Civ.  Code,  §  1323.) 
Where  there  is  no  connectiou  in  grammatical  construction,  or 
by  direct  words  of  reference,  or  the  declaration  of  some  com- 
mon purpose  between  distinct  devises  in  a  will,  the  special 
terms  of  one  devise  can  not  be  drawn  in  aid  of  the  construc- 
tion of  another^  although,  in  its  general  terms  and  import, 
similar,  and  applicable  to  persons  standing  in  the  same  de- 
gree of  relationship  to  the  testator,  and  there  being  no  appar- 
ent reason  other  than  the  different  wording  of  the  clauses 
to  presume  that  the  testator  had  a  different  purpose  in 
view.  (1  Redfield  on  Wills,  461;  Civ.  Code,  §  1322;  2 
Williams  on  Executors  [1083] ;  Gompton  v.  Gompton,  9  East, 
267;  Pratt  v.  Leadbetter,  38  Me.  13.)  Examining  this  will 
in  view  of  the  foregoing  rules,  we  submit  that  the  Court 
was  not  authorized  in  holding  that  the  residuary  clause  was 
in  any  respect  dependent  upon  or  to  be  construed  by  the 
terms  of  the  legacy  clauses.  Such  construction  incorporates 
into  the  will  words  which  the  testator  has  not  himself  used, 
and  which  are  also  unnecessary  to  the  construction  of  the 
words  which  he  has  used.  It  assumes,  also,  and  that,  too, 
only  by  conjecture,  that  the  testator  has  intended  to  pre- 
serve, in  his  disposition  of  the  residue  of  the  estate,  the 
same  proportion  which  the  legacies  given  by  the  testator 
in  the  first  two  clauses  of  the  will  bear  to  each  other.  It 
denies  any  effect  to  be  given  to  the  fact  that  the  testator  has, 
in  his  residuary  clause,  ex  industria,  made  '^the  children  of 
Mary  Fuller,  deceased,"  the  recipients  of  his  bounty,  rather 
than  "Jacob  Rosenberg  in  trust  for^'  these  children.  It  de- 
nies any  effect  to  be  given  to  the  fact'  that  in  this  clause  the 
testator  for  the  first  time  introduces  into  his  will  the  nam(»  of 
^Mary  Fuller'' — and  mentions  her  in  connection  with  his 
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other  sisters  —  thereby  indicating  that  the  dlvistion  was  to  be 
into  sisters'  shares.  If^  in  the  interim  between  tfie  making 
of  the  will  and  the  death  of  the  testators,  two  of  the  nieces 
had  died^  the  bequest  of  one  hundred  and  fifty  thousand 
dollars  to  '^Jacob  Bosenberg  in  trust"  would  still  have  re- 
mainedy  but  the  dispbsition  of  llie  '^  surplus"  would  have  been 
limited  to  six  individuals  instead  of  eight  It  would  be  vio- 
lating all  legitimate  presumptions,  whether  deduced  from  the 
ties  of  blood  or  the  universal  experience  of  mankind,  to  sup- 
pose, in  the  absence  of  any  indications  in  the  will  to  that  effect, 
that  Mr.  Beese  could  have  intended  that  under  any  circum- 
stances a  niece  should  receive  a  greater  share  of  his  estate 
than  either  of  his  sisters.  Yet  upon  the  construction  given 
by  the  Court  below,  if,  at  the  death  of  Mr.  Beese  there  had 
been  only  one  surviving  niece,  a  division  of  his  estate  ^'  in  the 
same  proportion  as  the  special  pecuniary  legacies  given  them 
in  a  previous  part  of  said  will,"  would  entitle  that  surviving 
niece  to  receive  three-elevenths  of  the  entire  residue  of  his 
estate.  (Hoppoch  v.  Tiu^ker,  59  N.  Y.  202 ;  Ashling  v.  Knowles. 

8  Drew.  693 ;  Jackson  v.  Roberts,  14  Gray,  546 ;  BoUes  v.  Smithy 
39  Conn.  217.)  No  argument  can  be  drawn  from  the  fact 
that  some  of  the  sisters  are  of  the  whole  blood  and  some  of 
the  half  blood.     (1  Eedf.  on  WiDs,  430;  Walker  v.  Tipping, 

9  Hare,  807.)  But  the  words  ^^pro  raia''  being  in  the  clause, 
must  be  considered  as  having  some  significance,  and  as  having 
been  used  by  the  testator  for  some  purpose.  He  has  de- 
clared that  the  ^'balance"  is  to  be  divided  between  his 
"sisters"  and  "the  children  of  Mary  Puller,  deceased."  In 
the  absence  of  any  controlling  words  the  use  of  the  word 
"  between"  would  signify  tihat  the  division  was  to  be  into  two 
amounts.  But  if  it  be  conceded  that  "  between"  in  this  clause 
is  equivalent  to  "  among,"  then,  in  the  absence  of  other  con- 
trolling words,  the  division  would  be  "  among"  all  the  benefi- 
ciaries per  capita.  The  very  fact,  however,  that  he  has  speci- 
fied that  the  division  is  to  be  pro  rata,  shows  that  he  did  not 
intend  it  to  be  equal.  Now,  in  order  to  find  the  rule,  the 
proportion  which  is  fixed  —  rata  —  established  —  if  we  look  to 
the  Statute  of  Distribution,  we  shall  there  find  the  very  pro- 
portion which  will  satisfy  all  of  the  conditions  and  require- 
ments of  this  clause.     As  every  will  is  supposed  to  be  drawn 
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in  contemplation  of  the  law  of  distribution,  we  must  suppose 
that  the  testator  had  the  Statute  of  Descents  in  his  mind 
when  he  penned  this  clause,  and  that  he  used  the  words  pro 
rata  to  indicate  the  rule  fixed  by  the  statute  for  dividing  his 
estate ;  as  if  he  had  said :  '^  The  balance  to  be  divided  between 
my  living  sisters  and  the  children  of  my  deceased  sister,  in 
the  proportion  fixed  by  law."  "  The  Statute  of  Distribution 
governs  in  all  cases  where  there  is  no  will,  and  where  there  is 
-one,  and  the  testator's  intention  is  in  doubt,  the  statute  is  a 
safe  guide  "  (p.  225).  (Olarh  v.  Lynch,  46  Barb.  81 ;  Lyon  v. 
AcJcer,  33  Conn.  222;  Talcoit  v.  Talcott,  89  id.  186;  Raymond 
V.  HiUhouse,  46  id.  474;  FisseVs  Appeal,  27  Pa.  58;  Min- 
ief's  Appeal,  40  Pa.  St.  Ill ;  Risk's  Appeal,  62  id.  269 ; 
France's  Estate,  76  id.  226;  Denn  v.  Mellor,  6  T.  R  664; 
Lynes  v.  Totunsend,  33  K.  Y«  662;  2  Williams  on  Executory 
[1088],  note;  Daggett  v.  Slack,  8  Mete.  463.) 

8.  M.  Wilson,  for  certain  Bespondents. 

We  insist  that  the  intention  of  Mr.  Eeese  was  to  give  these 
residuary  legatees  the  residue  of  his  estate  in  the  same  pro- 
portion in  which  he  had  given  them  the  previous  specific  pe- 
cuniary legacies;  that  is  to  say,  that  each  sister  of  the  whole 
blood  shall  take  twice  as  much  as  a  half  sister  or  a  niece. 
(Civ.  Code,  §§  1317-19,  1321-5,  1338,  1376;  FaZZ  v.  Warren, 
a  H.  L.  C.  427 ;  Young  v.  Robertson,  4  Macq.  H.  L.  C.  314, 
826 ;  S.  C,  8  «Tur.,  N.  S.,  825 ;  Kean's  Lessees  v.  Eoffecker, 
3  Harr.  116;  S.  C,  29  Am.  Dec.  336;  1  Eedf.  on  Wills,  429, 
notes.  Nothing  in  this  will  indicates  that  the  words  "  pro 
rata''  are  intended  in  any  other  than  their  ordinary  and 
grammatical  sense,  and  the  inquiry  remains  as  to  what  is 
ihe  ordinary  and  grammatical  sense  of  the  expression  "pro 
rata/*  Applied  to  a  sum  to  be  divided,  it  means  division 
ratable  and  proportionably  to  some  other  fixed  and  ascer- 
tained sums.  For  example:  Eight  persons  are  to  be  the  re- 
cipients of  a  given  sum.  In  what  parts  shall  it  be  divided! 
If  "  equally,"  eight  is  the  divisor,  and  divides  into  the  aggre- 
gate dividend  or  amount  to  be  divided,  and  the  product  is  the 
^hare  of  each,  without  referring  to  any  other  sums  to  ascer- 
tain the  personal  share.  .  So  "  share  and  share  alike  "  only  re- 
quires in  like  manner  simple  division  of  the  sum  to  be  divided 
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by  the  number  of  recipients.  But  the  moment  we  say  'Mn 
proportion,"  or  "  proportionably,"  or  "  ratably,"  or  "  pro  rata/^ 
we  introduce  new  elements  in  tjie  calculation  and  adjustment. 
The  words  pro  rata  have  a  legal  definition,  and  have  univera* 
ally  received  but  one  interpretation,  not  only  by  the  Supreme- 
Court  of  Califomia  and  by  the  CaUfomia  Legislature,  but  by 
Congress,  the  Supreme  Court  of  the  United  States,  and  the^ 
Supreme  Courts  of  the  other  States  throughout  the  Union, 
as  well  as  in  England,  as  will  be  seen  by  reference  to  the- 
following  cases,  statutes,  and  authors,  where  the  interpreta* 
tion  we  contend  for  is  adopted.  (Adams  v.  Haskell,  6  Cal. 
116;  Adams  v.  Hachett,  7  id.  187;  Adams  v.  Woods,  8  id. 
155;  S.  C,  id.  311;  Naglee  v.  Mintum,  id.  540,  541,  543,. 
544;  Adams  v.  Woods,  9  id.  24-27,  30;  Speyer  v.  Ihmsls,. 
21  id.  286,  288;  Tibbiiis  v.  Moore,  23  id.  212;  Myers  v.  MotK 
29  id.  373 ;  Wheeler  v.  Farmer,  38  id.  205 ;  Parker  v.  Page,  id. 
524;  Prince  v.  Lyn^h,  id.  533;  Bergson  v.  Builders'  Ins. 
Co.,  id.  547;  City  and  County  v.  8.  V.  W.  W.,  39  id.  473; 
Fishbeck  v.  Phenix  Ins.  Co.,  54  id.  426,  opinion  by  Mr.  Justice- 
Myrick ;  Curtis  v.  Parks,  55  Cal.  106 ;  BustamerUe  v.  Stewart, 
55  id.  115;  §  1648  Code  Civ.  Proc.  uses  the  words  pro  rata; 
"An  Act  to  Protect  the  Wages  of  Labor,"  Stat.  Cal.  213,  214; 
Insolvent  Act  of  1880,  §  31;  Cowdery's  Law  of  Insolvency, 
45 ;  Kev.  Stats.  U.  S.,  §  5091 ;  Bump  on  Bankruptcy,  573,  7tb 
ed. ;  In  re  Owen  Byrne,  1  B.  Reg.  464 ;  In  re  Erwin  &  Hardee^ 
3  B.  Reg.  580 ;  In  re  McConnell,  9  id.  387-394 ;  In  re  Downing^ 
1  Dill.  33 ;  5  U.  S.  Stat,  at  Large,  444,  §  5 ;  id.  447,  §  10 ;  10- 
id.  304;  14  id.  529,  §  27;  Smith  v.  Kehr,  7  B.  Reg.  97;  Ear- 
rison  v.  McLaren,  10  id.  248;  Adams  v.  Meyer,  8  id.  216;, 
In  re  John  King,  9  id.  140 ;  In  re  Haynes,  2  id.  227 ;  Austin^ 
V.  O'Rielly,  8  id.  131 ;  Pollard  v.  Bailey,  20  id.  527 ;  Hurtin 
V,  Union  Ins.  Co.,  1  Wash.  C.  C.  531 ;  Caze  v.  Bait.  Ins.  Co.,. 
7  Cranch,  362;  Baillie  v.  Modigliani,  6  T.  R  421;  Ship  N. 
Hooper,  3  Sumn.  549,  551,  555,  556;  Dunham  v.  R.  R.  Co.,. 
1  Wall.  268,  269;  Buchanon  v.  Upshaw,  1  How.  U.  S.  69, 
the  Court  says  "apportioned,"  and  the  syllabus  ''pro- 
rata;*' same  in  case  Washington  Bank  v.  Prescott,  20^ 
Pick.  339 ;  United  States  v.  Kansas  P.  R.  R.  Co.,  99  U.  S. 
458;  Myrick  v.  Thompson,  id.  291;  In  re  Hoyt,  3  Biss.  440; 
United  States  v.  Dickson,  15  Pet  150;  see  also  United  States' 
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T.  WardweU,  6  Mason,  86,  where  Judge  Story  uses  pro  rata 
five  tiines  on  one  page;  In  re  London  I.  R.  Co.,  5  L.  R.,  Eq. 
€afl.,  626,  527;  Kennedy  v.  Creswell,  101  U.  S.  641;  Mason's 
Appeal,  89  Penn.  402;  Morris  v.  Morris,  9  Heiak,  814;  WiU 
liston  V.  Mich.  8.  R.  Co*,  18  Allen,  400;  Cunningham  v.  YU 

6  M.  R.  R.  Co.,  12  Gray,  411 ;  Barnard  v.  Vt.  &  M.  R.  R.  Co., 

7  Allen,  512;  Taylor  v.  Stevens,  7  How.  Pr,  415;  Brinham 
T.  Wellersburg  Co.,  47  Pa.  St.  51 ;  Robinson's  Estate,  88  Penn. 
422;  Mulvey  v.  Johnson,  90  111.  457;  Aldrich  v.  Cooper, 
Lead.  Cas.  Eq.,  White  &  Tudor,  vol.  2,  part  1,  244;  Oer- 
^man  Bank  v.  Jefferson,  10  Bush,  326;  Robinson  v.  Stewart, 
10  N  •  Y.  196;  Norton  v.  Norton,  5  Gush.  530;  see  Lead. 
€as.  Eq.,  White  .&  Tudor,  vol.  2,  part  1,  412 ;  Eastman  v. 
Foster,  8  Mete  28 ;  Boyd  v.  ffoZZ,  56  Ga.  563 ;  Yeamshaw's 
Appeal,  25  Wise-  22 ;  TJmsted  v.  Buskirh,  17  Ohio  St  117 ;  Rob- 
inson V.  Marine  I.  Co.,  2  Johns.  325 ;  Coffin  v.  Storer,  5  Mass* 
-256;  S.  C,  4  Am.  Dec  54;  Welch  v.  Hicks,  6  Cow.  509;  S.  C., 
16  Am.  Dec.  441;  Whitney  v.  N.  Y.  I.  Co.,  18  Johns.  212; 
Mulloy  V.  Backer,  6  East,  316;  Richardson  v.  Young,  38 
Pa.  St  174;  Lampson  v.  AmoU^  19  Iowa,  486;  Lockhart 
^.  White,  18  Tex.  109;  Bumap  v.  Haskins  S.  E.  Co.,  127 
Mass.  590;  WaA?ef?ian  v.  Orover,  4  Paige  Ch.  39;  Lippincott 
T.  Barker,  S  Binney,  174;  S.  C.,  4  Am.  Dec.  433;  People  v. 
Security  L.  I.  Co.,  78  N.  Y.  121 ;  Kramer^s  Appeal,  37  Penn. 
73-75,  80,  81 ;  Smuller  v.  ZJnion  C.  Co.,  id.  69 ;  Ooodman  v. 
Pocock,  15  Queen's  B.  576-581;  Vlierboom  v.  Chapman,  18 
Mee.  &  W.  229 ;  see,  particularly,  Manice  v.  Jf amce^  1  Lans. 
852,  353,  where  "  pro  rato ''  is  used  three  times  in  a  will ;  see, 
4ilso,  the  following  works:  Thompson  on  Liability  of  Stock- 
holders §§  18,  53,  69;  Bigelow  on  Estoppel,  595 ;  Abbott's  Law 
Diet,  vol.  2,  word  "Pro  Rata;  "  Hilliard  on  Bankruptcy,  217; 
Jones  on  R  R  Securities,  §§  637,  688 ;  Munger  on  the  Ap- 
plication of  Payments  by  Debtor  to  Creditor,  57,  78,  184,  212; 
Story's  Eq.  PL,  7th  ed.  Redfield's,  123,  129,  §§  119,  127.) 

Having  ascertained  the  ordinary  and  grammatical  sense  of 
'"pro  rata*'  and  the  division  being  ordered  to  be  made  "pro 
*raia,*'  ratably  and  by  proportion,  we  must  look  inside  of  the 
will  for  the  members  of  the  proportion,  and  be  able  to  state 
it  algebraically.  The  construction  is  to  be  on  the  whole  in- 
irtrument  —  "  nam  ex  antecedentibus  et  consequentibus  fit  op- 
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Hma  interpretatio/'  (2  BL  Com.  379.)  We  confidently  buIh 
mit  that  the  meaning  of  the  will  is  the  same  as  if  Mr.  Beese 
had  proceeded  to  give  the  specified  legacies  to  his  sisters  and 
nieces  as  he  did,  and  then  had  said,  the  residue  I  give  to  the 
same  persons  pro  rata,  first  deducting  the  amount  necessary 
to  pay  my  debts  and  the  following  small  legacies  and  char- 
ities, and  had  recited  these  at  the  end.  But  the  bringing  of 
the  residuary  clause  dose  up  to  the  specific  legacies  only  makes 
it  more  apparent 

J.  P.  Hoge  and  Floumoy  &  Mhoan,  for  certain  Appellants^ 
on  petition  for  rehearing. 

The  Court,  in  construing  the  residuary  clause,  confines 
itself  to  the  verbiage  of  the  first  and  residuary  clauses. 
There  are  reasons  springing  from  the  nature  of  the  estate, 
imposed  by  the  will  upon  the  legacy  to  Eosenberg  of  one- 
hundred  and  fifty  thousand  dollars  in  the  first  clause,  which 
make  the  first  clause  of  the  will  inapplicable  as  controUing- 
the  residuary  clause.  On  the  proposition  that  a  joint  tenancy 
is  created  in  the  cestuis  qui  trustent  by  the  language  of  the* 
will,  we  refer  to  Jarman  on  Wills,  vol.  2,  9 ;  Oriswold  v.  Johrir 
son,  6  Conn.  363 ;  Whiting  v.  Cooh,  8  Allen,  63 ;  Emerson  v. 
Cvile^,  14  Pick.  108;  Dunn  v.  Bryan,  38  Ga.  154;  Westcott 
V.  Cody,  6  Johns.  Ch.  334;  S.  C,  9  Am.  Dec.  306;  Dickson  v. 
Dickson,  70  N.  C.  487.  That  survivorship  follows,  and 
that  the  incidents  of  such  joint  tenancy  are,  that  if 
the  gift  fails  as  to  one  of  the  beneficiaries,  or  is  subse- 
quently revoked,  or  one  dies  during  the  life  of  the  testator,. 
or  one  dies  after  the  testator  and  before  distribution  or 
division,  the  others  will  take  the  whole.  We  refer  to  Jar- 
man  on  Wills,  vol.  1,  340;  id.,  vol.  2,  155;  id.,  vol.  3,  17;  Ste- 
phens V.  Milnor,  9  C.  E.  Green  f N.  J.),  358 ;  De  Camp  v.  Hall^ 
42  Vt  483 ;  Dow  v.  Doyle,  103  Mass.  489 ;  Bolles  v.  Smith,  39- 
Conn.  219.  If  this  view  be  correct,  the  quality  of  estate 
taken  by  the  applicants  herein,  in  the  first  clause  of  the  will, 
is  so  entirely  different  from  the  direct  legacy  in  the  residuary, 
clause,  that  one  can  not  be  invoked  to  explain,  qualify,  or  con* 
trol  the  other  in  any  respect;  and  it  is  most  clear,  that  as  be- 
twen  the  eight  persons  named  in  the  first  clause  (or  rather 
nine  persons,  including  Bosenberg),  their  estates  differ  so  es- 
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sentially  in  quality  as  to  render  an  intelligent  statement  cf  a 
proportion  between  them,  impossiUe^ 

THOBlffTONy  J.: 

Michael  Reese  died  on  the  Sd  of  Angust^  1878,  leaving 
a  last  will  and  testament,  of  which  the  following  is  a  copy: 

^'  I  Michael  Beese  being  of  sound  mind,  and  memory,  do 
make,  ordain,  publish  and  declare  this  to  be  my  last  will  and 
testament,  the  whole  written  wits  my  own  hand.  I  direct  all 
my  just  debts  to  be  paid  with  as  little  delay  as  possible.  I 
direct  the  rest  of  my  property  to  be  converted  into  cash  with- 
in five  years  after  my  death  by  my  executors  hereinafter 
named,  and  to  be  divided  as  follows,  To  my  sisters  Eliese 
Prank,  Henerietta  Roeenfeld,  Hanna  Rosenberg,  all  of  the 
City  Ohicago,  State  of  Illonois  one  hundred  thousand  dollars 
e4ich  to  my  sisters  Therese  Weinman,  and  Lena  C!ohn  of  the 
same  place  aforesaid  fifty  thousand  dollars  each.  To  Jakob 
Rosenberg  of  the  City  of  Chicago  State  of  Illonois  in  trust 
for  Hanah  Gbldsmith,  Carry  Manheimer,  and  Rosa  Fuller  one 
hundred  and  fifty  thousand  dollars.  To  Joseph  Frank  and 
H.  L.  Frank  my  nephews  sixty  thousand  dollars  or  thirty 
thousand  to  each  and  I  direct  that  forty  thousand  dollars 
owing  by  them  to  me  be  marked  paid  and  cancelled. 
To  my  niece  Nanqr  Frank  daughter  of  my  sister  Eliese 
Frank  twenty-five  thousand  dollars  To  H.  L.  Frank  in  trust 
for  his  sister  Mina  Friedlander  and  her  children  twenty-five 
tiiousand  dollars.  To  Regina  Goodman  of  the  City  of  New 
York  widow  of  H.  Goodman  deceased  ten  thousand  dollars — 
To  Dr.  John  N.  Eikel  in  trust  for  his  son  Charles  Eikel  five 
thousand  dollars.  To  Caroline  Greeneberg,  wife  of  Leopold 
Greeneberg  of  this  city  twenty  five  hundred  dollars.  To 
Leonardt  Weglehuer  at  present  in  my  employment  twenty 
five  hundred  dollars,  To  the  Pacific  Hebrew  Orphan  Asylum 
and  Home  Society  twenty  thousand  dollars.  To  the  Saint 
Lukes  Hospital  also  of  this  city  ten  thousand  dollars  To  tiie 
Mount  Sinai  Hospital  of  the  City  of  New  York  twenty  five 
thousand  dollars  To  the  Hebrew  Orphan  Asylum  of  the 
City  of  New  York  twenty  five  thousand  dollars.  I  give  and 
devise  to  the  Corporation  known  as  the  Regents  of  the  Uni- 
versity of  California  ilfty  thousand  dollars  to  be  by  them 
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imreBted  in  the  founding  and  maintaining  a  Library  to  be 
known  and  called  the  Reese  Library  of  the  XTniversity  of 
California.  To  Jakob  Boeenberg  and  my  dear  sister  Hene* 
rietta  Bosenfeld  of  the  City  Chicago  State  of  Slonob  two 
hundred  thousand  dollars  ($200,000)  in  trust  to  be  disbursed 
by  them  in  such  charities  as  thej  may  think  fit  I  would 
recommend  to  them  that  a  part  of  the  above  named  amount 
should  be  disbursed  amongst  my  first  cousins  living  in  Bava- 
ria  (Jermanyi  and  any  other  country  where  they  may  reside 
provided  they  are  poor  and  needy,  and  part  of  the  same 
should  be  invested  in  some  charity,  regardless  of  Creed  in  my 
birthplace  Hainsfurth  Kinkdom  Bavaria  Germany.  I  schall 
leave  this  to  their  own  judgment  and  discretion  to  disburse  it. 
iWisching  to  schow  my  extreme  r^ard  for  my  Friend  Mrs.  R. 
O.  Johnson,  of  this  city,  who  positively  refuses  to  be  one  of 
my  legatees,  I  leave  in  trust  to  her  for  certain  favorite  chari- 
ties for  instance  A.  Home,  or  Asylum  for  aged  people  regard- 
less of  Creed,  and  the  San  Francisco  Foundling  and  lying  in 
Hospital,  thirty  thousand  dollars  to  be  disbursed  by  her  for 
the  above  named  charities  I,  desire  that  my  Executors 
hereinafter  named  schall  aid  and  advise  her,  and  render  her 
all  assistance,  To  the  Eureka  Benevolent  Society  of  this 
Cily  twenty  thousand  dollars  To  the  Gterman  Hospital  of 
this  city  ten  thousand  dollars,  To  my  Nephews  H.  L.  Frank 
and  Joseph  Frank  in  trust  for  a  Orphan  Asylum  in  Cleveland 
Ohio  and  other  charities  in  Chicago  which  I,  omitted.  Fifty 
thousand  dollars  which  they  can  use  and  disburse  as  they  may 
think  fit  If  there  is  any  surplus  after  paying  my  L^aciea 
and  Debts  the  Ballance  to  be  divided  pro  rato  between  my 
sisters  Eliese  Frank,  Henerietta  Bosenfeld,  Hana  Bosenberg 
and  Therese  Weineman  Lena  Cohn  and  the  children  of 
Mary  Fuller  deceased  namely,  Hana  (Goldsmith  Carry  Man- 
heimer  and  Bosa  Fuller,  —  I,  appoint  as  my  executers  Charles 
Lux  and  Joseph  Bosenberg  of  this  city  and  Jakob  Bosenberg 
of  the  city  of  Chicago  State  of  lUonois  and  I,  direct  that  no 
bonds  be  required  of  them  or  either  of  them.  In  witness 
whereof  I,  have  hereunto  set  my  Hand  in  the  presence  of 
three  Witnesses  whom  I,  requested  to  act  as  subscribing 
hereto  and  in  their  presence  and  in  the  presence  of  each  of 
them  I,  have  declared  this  to  be  my  last  will  and  testament 
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on  tiiis  fourteenth  day  of  March  in  the  year  one  thousand 
eight  hundred  and  seventy-eight.  Micuabl  Kbssx. 

"  On  this  fourteenth  day  of  March,  a,  ix  eighteen  hundred 
and  seventy-eight  we,  the  undersigned  all  residing  in  the  city 
of  San  Francisco  State  of  California  have  hereunto  set  our 
hands  as  subscribing  witnesses  to  this  the  last  will  and  testa- 
ment of  Michael  Beese  at  the  request  of  said  Beese  in  his 
presence  and  in  the  presence  of  each  of  us. 

"WlI-LIAM  AlVOBD^ 

**ILM.  Nbwhall, 
«G.  Paiaohe,'' 

On  the  fifth  of  September,  1878,  this  paper  was  duly  ad- 
mitted to  probate  as  the  last  will  and  testament  of  the  dece- 
dent Reese,  by  the  Probate  Court  of  the  County  of  San  Mateo. 
The  plaintiffs  were  by  the  same  Court  appointed  executors 
of  the  said  will ;  letters  testamentary  were  issued  to  them,  and 
they  qualified  and  entered  upon  the  discharge  of  their  duties 
as  such  executors. 

The  executors  bring  this  action  to  obtain  a  construction  of 
the  will. 

It  will  be  perceived  on  a  perusal  of  the  wiH,  which  is 
autographic,  that  the  testator,  after  a  direction  that  all  hia 
just  debts  shall  be  paid  with  as  little  delay  as  possible  and 
that  the  rest  of  his  property  shall  be  converted  into  cash  by 
his  executors  within  five  years  after  his  death,  preceeds  to 
give  direction  as  to  the  division  of  the  proceeds.  The  first 
bequests  are  as  follows: 

"  To  my  sisters  Eliese  Frank,  Henerietta  Eosenfeld,  Hanna 
Rosenburg,  all  of  the  City  Chicago  State  of  lUonois,  one 
hundred  thousand  dollars  each  to  ray  sisters  Therese  Wein- 
man and  Lena  Cohn  of  same  place  aforesaid  fifty  thousand 
dollars  each.  To  Jakob  Rosenberg  of  the  City  of  Chicago 
State  of  Hlonois  in  trust  for  Hanah  Goldsmith,  Carry  Man- 
heimer,  and  Rosa  Fuller  one  hundred  and  fifty  thousand 
dollars.'' 

Several  bequests  follow,  expressed  in  seventeen  different 
clauses,  after  which  the  testator  thus  disposes  of  the  rcsiHmim 
of  his  estate:  "If  there  is  any  surplus  after  paying  my  T^g- 
aciea  and  Debts  the  Ballance  to  be  divided  pro  rato  between 
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my  sisters  Eliese  Frank,  Henerietta  Eosenfeld,  Hanna  Rosen- 
burg,  and  Therese  Weinanan,  Lena  Cohn  and  the  Children  of 
Maij  Fuller  deceased  namely,  Hana  Goldsmith,  Carry  Man- 
heimer  and  Bosa  Fuller." 

The  construction  of  the  residuary  dause  just  above  quoted, 
is  asked  in  the  complaint  in  this  action.  It  is  contended  on 
behalf  of  Eliese  Frank,  Henerietta  Bosenfeld,  and  Hannah 
Bosenberg,  who  are  sisters  of  the  whole  blood,  that  according 
to  the  true  meaning  of  this  residuary  clause,  the  residuum  is 
to  be  distributed  under  it  between  the  several  legatees 
therein  named,  in  the  same  proportion  as  the  special  pecuni- 
ary legacies  are  given  to  them  in  the  clause  of  the  will  first 
above  quoted  herein,  and  that  they  are  each  entitled  to  two 
elevenths  and  the  others  one  eleventh  each.  Therese  Wein- 
man and  Lena  Cohn,  who  are  sisters  of  the  half  blood,  con- 
tend that  the  residuum  is  to  be  divided  into  six  shares,  the 
sisters  to  take  one  share  each,  and  the  children  of  Mary 
Fuller,  deceased,  one  sixth,  or  one  share  between  them. 
Hannah  Goldsmith,  C&rrie  Manheimer,  and  Eosa  Fuller,  who 
are  nieces,  children  of  a  sister  of  the  whole  blood,  urge  and 
claim  that  the  residuary  estate  is  to  be  divided  equally  be- 
tween the  legatees  named  in  the  residuary  clause,  share  and 
share  alike. 

The  decision  of  the  Court  below  was  as  follows : 
'  '^1.  The  said  Michael  Beese  made,  published,  and  declared 
his  last  will  and  testament  in  manner  and  form  set  out  in  llie 
complaint  in  this  action.  The  will  was  an  holographic  will. 
A  true  and  photographic  copy  thereof  is  hereto  annexed,  marked 
Exhibit '  A,'  and  made  a  part  hereof. 

"  2.  Said  last  will  and  testament  was  duly  admitted  to  pro- 
bate, and  letters  testamentary  issued  to  the  plaintiffs,  as  is 
averred,  in  the  complaint 

^'3.  That  said  defendants  Eliese  Frank,  Henrietta  Bosen- 
feld, and  Hannah  Bosenberg,  were  sisters  of  the  whole  blood 
of  said  Michael  Beese,  deceased. 

**  4r.  That  said  defendants  Therese  Wineman  and  Lena  Kohn, 
were  sisters  of  the  half  blood  of  said  Mjchael  Beese,  de- 
ceased, having  the  same  father  as  said  Beese,  but  not  the  same 
mother. 

^6.  That  the  mother  of  said  Therese  Wineman  and  Lena 
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CoLn  was  aeoond  wife  of  the  father  of  said  Reese,  and  was  still 
living  at  the  time  of  the  decease  of  said  Reese. 

^'  6.  That  said  Hannah  Goldsmith,  Carrie  Manheimer,  and 
Rosa  Fuller  were  nieces  of  said  Reese,  being  daughters  of  his 
sister  of  the  whole  blood,  Mary  Fuller,  who  died  prior  to  the 
death  of  said  Reese,  and  prior  to  the  making  of  said  will. 

"  7,  Said  Reese  was  a  native  of  the  Kingdom  of  Bavaria, 
and  came  to  the  United  States  when  about  twenty  years  of  age; 
came  to  California  in  1850,  and  remained  there,  with  the  excep- 
tion of  a  few  brief  visits  in  the  East;  died  at  the  age  of  sixty- 
four  years,  and  never  had  been  married. 

**  8.  He  was  a  shrewd  man  of  business,  and  managed  his 
own  affairs  himself;  his  current  business  during  the  latter 
part  of  his  life  embraced  millions  of  dollars  yearly.  He 
largely  borrowed  and  loaned  money;  dealt  in  bonds,  stocks, 
and  other  securities,  and  also  in  real  estate,  and  engaged  in 
other  enterprises.  Said  Reese  did  not  keep  his  own  books  of 
account 

*^  9.  That  said  Michael  Reese  was  not  in  the  habit  of  ex- 
amining legal  questions,  or  reading  legal  decisions  or  statutes 
for  himself.  And  as  a  conclusion  of  law,  the  Court  finds 
that  the  true  construction  of  said  will  is,  that  by  the  residu- 
ary clause  thereof,  the  said  residuary  legatees  take  the  resi- 
due of  said  estate  as  follows,  that  is  to  say:  The  said  Elise 
Frank,  two  elevenths  (2-11)  parts;  the  said  Henrietta  Rosen- 
feld,  two  elevenths  (2-11)  parts;  the  said  Hannah  Rosenberg, 
two  elevenths  (2-11)  parts;  the  said  Therese  Wineman,  one 
eleventh  (1-11)  part;  the  said  Lena  Kohn,  one  eleventh  (1-11) 
part;  the  said  Hannah  Goldsmith,  one  eleventh  (1-11)  part; 
the  said  Carrie  Mannheimer,  one  eleventh  (1-11)  part;  and 
the  said  Rosa  Rothschild,  one  eleventh  (1-11)  part  of  said  resi- 
due or  surplus,  and  not  otherwise.'^ 

The  decree  of  the  Court  was  in  accordance  with  the  con- 
elusions  of  law  above  given. 

The  parties  to  whose  claim  the  judgment  of  the  Court 
below  was  adverse,  who  are  the  sisters  of  the  h^lf  blood 
and  the  nieces,  moved  for  a  new  trial,  which  was  denied,  and 
the  same  parties  prosecuted  an  appeal  to  this  Court  from  the 
judgment  and  the  order  denying  their  motion  for  a  new  trial. 
During  the  argument  a  question  was  raised  as  to  the  jurlsdic- 
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tien  of  the  District  Court  in  this  case.  A  difficulty  was  sug- 
gested by  a  member  of  the  Court  on  the  ground  that  the  Pro- 
bate Court  had  jurisdiction  of  the  subjectrmatter  of  this 
eausOi  and  that  its  jurisdiction  was  exclusive.  We  have  oon« 
sidered  this  question,  and  in  our  opinion,  the  jurisdiction  of 
the  District  Court  was  ample  and  plenary.  The  jurisdiction 
of  the  District  Court  was  conferred  by  the  amendments  of 
1862  to  the  Constitution  of  1849.  (See  §  6  of  art.  vi.)  In 
this  section  it  is  provided  that ''  The  District  Courts  shall  hava 
original  jurisdiction  in  all  cases  in  equity." 

The  jurisdiction  could  hardly  have  been  conferred  in  clearer 
or  broader  language.  The  language  of  the  sixth  section  of  this 
article,  as  it  was  adopted  in  1849,  was  no  less  broad. 

This  section  as  amended  in  1862,  has  been  construed  by 
this  Court,  as  conferring  on  the  District  Courts  the  same  juris- 
diction in  equity  as  that  administered  by  the  High  Courts  of 
Chancery  in  England.  (People  v.  Davidson,  80  CaL  379.) 
In  Willis  V.  Farley,  24  id.  600,  it  was  held  that  the  Constitu- 
tion (art.  iv,  §  6)  invests  the  District  Court  with  original 
jurisdiction  in  all  cased  in  equity.  The  Court  further  said  in 
that  case:  '^ Powers  which  are  granted  by  the  Constitution 
can  not  be  taken  away  by  legislative  enactment,  and  reme- 
dies which  are  secured  to  the  citizen  by  the  organic  }aw  can 
not  be  destroyed  by  a  department  of  the  Government  that  ex- 
ists in  subordination  to  the  Constitution.''  This  was  in  an 
action  brought  against  the  administrator  of  deceased  mortgagor 
and  his  heirs,  to  foreclose  a  mortgage.  (See  also  Clarke  v. 
Perry,  5  Cal.  60;  Banford  v.  Head,  id.  298;  Deck  v.  Oerke,  12 
id.  436.)  In  the  last  cited  cause  Baldwin,  J.,  in  the  opinion 
of  the  Court,  says  on  this  subject:  ^'  Apart  from  the  previous 
decisions  of  this  Court,  it  might  be  questioned  whether  the 
Probate  Court,  under  our  Constitution,  did  not  possess  an  ex- 
clusive jurisdiction  over  testamentary  and  probate  matters. 
{Blanton  v.  King,  2  How.,  Miss.,  856 ;  Carmichel  v.  Browder, 
8  id.  252;  Faroes  v.  Graves,  4  S.  &  M.  707.)  But  this  Court 
has  recognized  a  different  rule.  In  Clarke  v.  Perry,  5  CaL  60, 
it  was  held :  *  The  Probate  Court  is  a  Court  of  special  and 
limited  jurisdiction.  Most  of  its  general  powers  belong  pecu- 
liarly and  originally  to  the  Court  of  Chancery,  wliicli  still 
retains  all  its  jurisdiction.    Where,  therefore,  a  bill  is  filed  in 
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chanoeiy  against  an  administrator,  to  compel  him  to  account, 
by  one  who  has  not  been  an  actual  party  to  a  proceeding  or 
settlement  in  the  Probate  Court,  he  may  totally  disregard 
such  proceeding  or  settlement;  and  although  the  settlement 
in  the  Probate  Court  is  a  final  settlement,  the  complainant, 
who  was  no  party  to  it,  may  treat  it  as  a  nullity,  and  proceed 
to  invoke  the  equitable  powers  of  the  District  Court,  and 
compel  the  administrator  to  a  full  account.'  And  in  Sanford 
V.  Head,  id.  298,  the  same  doctrine  was  reaffirmed  in  em- 
phatic teimu.  The  ground  upon  which  equity  took  jurisdic- 
tion in  Enginnd  in  such  cases  was,  that  the  Spiritual  Courts 
were  not  able,  from  their  constitution,  to  afford  adequate  and 
complete  relief.  (1  Story's  Eq.  Jur.,  §  630  et  seq.)  Though 
much  of  the  reason  of  this  rule  is  removed  in  most  of  the 
States  of  the  Union  where  Probate  Courts  exist,  yet  the 
powei  of  the  Chancery  Court  to  interpose  for  the  settlement 
of  accounts,  and  the  enforcement  of  trusts  of  Ais  sort,  is 
maintained.  Tinder  the  decisions  of  this  Court,  Chancery  has 
assumed  jurisdiction  over  such  subjects,  and  as,  probably, 
rights  have  vested  under  their  decrees,  and  the  principle  as- 
serted is  more  convenient  in  practice,  we  lliink  it  is  not  per- 
missible now  to  question  the  jurisdiction.''  (Deche  v.  Gerke, 
12  Cal.  436.) 

The  Court  in  this  case  sustained  a  very  broad  jurisdictioii 
in  the  District  Court 

The  jurisdiction  here  invoked  was  exercised  in  the  case  of 
Payne  v.  Payne,  18  Cal.  291,  in  construing  the  will  of  Theo- 
dore Payne.  One  of  the  points  determined  in  that  case,  was 
as  to  whom  the  estate  was  devised,  which  might  have  been 
determined  by  the  Probate  Court  on  the  distribution  of  the 
estate  by  that  tribunal.  The  Court  held  that  the  whole  es- 
tate was  devised  to  the  widow,  to  the  exclusion  of  the  chil- 
dren. There  was  no  doubt  expressed  or  intimated  as  to  the 
jurisdiction  in  that  case. 

The  power  of  the  Court  of  Chancery  in  England  over  the 
administration  of  estates,  does  not  seem  to  have  been  thor- 
oughly established  until  near  the  close  of  the  reign  of  Charles 
11.  (See  Story's  Eq.  Jur.,  §  642. >  After  the  statute  in  Eng- 
land had  been  enacted,  empowering  the  Spiritual  Courts  to 
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make  distribution^  it  was  contended  that  that  Court  ought  to 
make  distribution,  and  that  the  Courts  of  Chancery  no  longer 
had  jurisdiction.  In  answer  to  this  contention,  the  Lord 
Chancellor  King  said  in  1682,  the  "  Spiritual  Conrt  had  but  a 
lame  jurisdiction,  and  there  being  no  negative  words  in  the 
Act  of  Parliament,  he  thought  a  bill  for  distribution  very 
proper  in  this  Court" —  referring  to  the  Court  of  Chancery  in 
which  he  presided.  (Story's  Eq.,  §§  642,  643 ;  Oould  v.  Hayes, 
19  Ala.  449.     See  further.  Stoics  Eq.,  §  1066.) 

The  jurisdiction  of  the  Probate  Courts  is  not  defined  in  the 
Constitution.  In  the  eighth  section  of  article  vi,  Constitution 
of  1849,  it  is  provided  that  "the  County  Judges  shall  also 
hold  in  their  several  counties  Probate  Courts,  and  perform 
such  duties  as  Probate  Judges  as  may  be  prescribed  by  law." 
In  the  seventh  section  of  the  same  article  it  is  provided :  "  In 
the  City  and  County  of  San  Francisco,  the  Legislature  may 
separate  the  office  of  Probate  Judge  from  that  of  County 
Judge,  and  may  provide  for  the  election  of  a  Probate  Judge, 
who  shall  hold  his  office  for  the  term  of  four  years." 

It  seems  from  the  above  that  the  Legislature  may  make  the 
jurisdiction  of  the  Probate  Judge  or  Court  what  it  pleases, 
within  the  limits  of  that  jurisdiction,  which  is  understood  as 
usually  pertaining  to  Probate  Courts.  But  the  position  that 
it  can,  under  this  power,  take  away  from  the  District  Courts 
any  of  the  equity  jurisdiction  conferred  on  them  by  the  Con- 
stitution, is  manifestly  Tkntenable.  (See  Willis  v.  Farley,  24 
Cal.  499,  above  cited;  also  Gould  v.  Hayes,  19  Ala.  450.) 

Nor  could  this  be  done  if  the  full  probate  jurisdiction  was 
conferred  on  the  County  or  Probate  Courts  by  the  Constitu- 
tion. This  very  point  was  so  held  in  Courtwright  v.  The  Bear 
B.  and  A.  W.  &  M.  Co.,  30  Cal.  573,  in  relation  to  the  juris- 
diction to  abate  nuisances  under  the  constitutional  amend- 
ments of  1862.  This  Constitution  gave  jurisdiction  to  the 
County  Courts  in  plain  terms  'Ho  ahaJte  a  miisance/*  (See  § 
8,  art  vi.)  An  action  was  brought  in  the  District  Court  to 
abate  a  nuisance,  and  it  was  sustained  as  an  equity  case  un- 
der the  grant  of  equity  jurisdiction.  The  question  is  fully 
discussed  in  the  opinion  of  the  Court  by  Ehodes,  J.,  to  which 
there  was  no  dissent,  Sanderson,  J.,  expressing  no  opinioiL 
This   ruling  was  subsequently  approved   in    Yolo  County  v. 
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City  of  Sacramento,  30  Cal.  195.  (See  also  Caulfield  ▼. 
Stevens,  28  CaL  118;  Stoppelkamp  v.  Mangeot,  42  id.  325.) 

Ajb  was  said  by  Bronson,  J.,  in  Delafield  v.  State  of  Illinois, 
2  Hill,  164.  "  There  is  nothing  in  the  nature  of  jurisdiction, 
as  applied  to  Courts  which  renders  it  exclusive.  It  is  not  like 
a  grant  of  property,  which  can  not  have  several  owners  at 
the  same  time.  It  is  a  matter  of  common  experience  that 
two  or  more  Oourts  may  have  concurrent  powers  over  the 
same  parties  and  the  same  subject-matter.  Jurisdiction  is  not 
a  right  or  a  privilege  belonging  to  the  Judge,  but  an  authority 
or  power  to  do  justice  in  a  given  case,  when  it  is  brought  be- 
fore him.  There  is,  I  think,  no  instance  in  the  whole  history 
of  the  law  where  the  mere  grant  of  jurisdiction  to 
a  particular  Court,  without  any  words  of  exclusion, 
has  been  held  to  oust  any  other  Court  of  the  powers  which  it 
before  possessed.  Creating  a  new  forum  with  concurrent  juris- 
diction may  have  the  effect  of  withdrawing  from  the  Courts 
which  before  existed,  a  portion  of  the  causes  which  would  other- 
wise have  been  brought  before  then>;  but  it  can  not  affect  the 
power  of  the  old  courts  to  administer  justice  when  it  is  de- 
manded at  their  hands." 

For  the  reasons  above  given  we  are  of  opinion  that  the  Dis- 
trict Court  has  jurisdiction  of  this  cause. 

But  it  is  said  that  the  Probate  Court  first  acquired  juris- 
diction, and  therefore  must  be  allowed  to  exercise  it  to  the 
exclusion  of  the  District  Court  We  do  not  think  that  this 
rule  can  be  properly  applied  here. .  The  will,  so  far  as  we  are 
informed  by  the  transcript,  had  only  been  admitted  to  pro- 
bate in  the  Probate  Court.  The  matter  of  distribution  was 
not  before  it.  The  proceeding  in  that  Court  had  not  progressed 
to  that  point.  Moreover,  the  Probate  Court  held  its 
jurisdiction  subject  to  the  exercise  of  this  jurisdiction  by  the 
District  Court.  The  paper  was  not  the  operative  will  of  the 
testator  until  probate  had  been  had.  It  can  not  be  offered 
in  evidence  to  show  title  imtil  it  has  been  proved.  (Castro 
V.  Richardson,  18  Cal.  478.)  Of  the  probate  the  jurisdiction 
of  the  Probate  Court  is  exclusive.  (San  Francisco  ▼.  Lawton, 
id.  470.)  Until  that  was  done  the  District  Court  could  not 
exercise  the  jurisdiction  invoked  in  this  case.  To  hold  that 
the  Probate  Court  had  first  acquired  jurisdiction  to  the  exclu- 
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sion  of  any  other  Court  by  the  will  having  been  admitted  to 
probate  in  it,  would  be  to  oust  the  jurisdiction  of  the  District 
Court  entirely. 

The  Probate  Court  taking  jurisdiction  under  these  circum- 
stances, it  holds  it  subject  to  the  jurisdiction  of  the  District 
Court,  and  must  be  bound  by  the  decree  of  the  District  Court. 
We  are  of  opinion  that  this  jurisdiction  in  the  District  Court 
is  a  beneficial  one,  and  can  be  usefully  employed  in  expediting 
the  settlement  of  estates. 

To  return  to  the  main  question :  Certain  rules  are  prescribed 
by  the  Civil  Code  for  the  interpretation  of  wills.  Those  rules 
seem  to  be  in  accord  with  the  rules  heretofore  laid  down  by 
Courts  for  such  interpretation,  and  which  have  been  for  a  long 
period  of  time  acted  on.  (See  Broom^s  Legal  Maxims, 
on  maxim  *'  BenigncB  faciend(£,"  p.  634,  et  seq.)  These  rules 
are  as  follows : 

1.  "  A  will  is  to  be  construed  according  to  the  intention 
of  the  testator.  Where  his  intention  can  not  have  effect  to 
its  full  extent,  it  must  have  effect  as  far  as  possible."  (Civ. 
Code,  §  1817.) 

2.  "  In  case  of  uncertainty  arising  upon  the  face  of  the  will, 
as  to  the  application  of  any  of  its  provisions,  the  testator's 
intention  is  to  be  ascertained  from  the  words  of  the  will,  taking 
into  view  the  circumstances  under  which  it  was  made,  exclusive 
of  his  oral  declarations.''    (Civ.  Code,  §1818.\ 

8.  "  The  words  of  a  will  are  to  be  taken  in  their  ordinary 
and  grammatical  sense,  unless  a  clear  intention  to  use  them  in 
another  sense  can  be  collected,  and  that  other  can  be  ascer- 
tained."   (Civ.  Code,  §  1324.) 

4.  "  The  words  of  a  will  are  to  receive  an  interpretation 
which  will  give  to  every  expression  some  effect,  rather  than  on© 
which  will  render  any  of  the  expressions  inoperative."  (Civ. 
Code,  §  1825.) 

5.  "  All  the  parts  of  a  will  are  to  be  construed  in  relation 
to  each  other,  and  so  as,  if  possible,  to  form  one  consistent 
whole ;  but  where  several  parts  are  absolutely  irreconcilable,  the 
latter  must  prevail."    (Civ.  Code,  §  1321.) 

The  particular  question  presented  here  is,  what  effect  is  to 
be  given  to  the  words  ''pro  rato/*  in  the  residuary  clause? 
To  what  do  they  refer?     That  these  words  were  intended  to 


Digitized  by  VjOOQIC 


July,  1881.]  RoefiNBJaio  v.  Fbank.  406 

be  ''pro  rata/'  there  can  be  no  doubt  What,  then,  is  their 
meaning,  and  to  what  do  they  refer?  This  expression  is  of 
▼eiy  common  use.  So  frequent  is  and  has  been  its  employ- 
ment  in  daily  intercourse  among  all  classes  of  m»i,  that  it 
may  almost  be  said  to  have  become  part  of  our  vernacular. 
From  it  a  verb,  ''pro-rate/'  has  been  derived  and  become  a 
part  of  the  common  English  tongue,  with  all  the  character- 
istics of  such  a  part  of  speech.  (See  Webster,  word  prorate.) 
This  verb  is  found  used  in  the  appropriate  moods  and  taises, 
with  participles,  and  is  thus  defined :  *'  To  divide  or  distribute 
proportionately;  to  assess  pro  rata,**  These  words  pro  rata 
have  a  defined  and  well-understood  meaning.  They  are  de- 
fined as  follows  by  the  two  most  famous  lexicographers  of 
our  time.  Webster  defines  them  as  follows:  Latin,  pro  rata 
(sc.  parte) y  according  to  a  certain  part;  in  proportion."  Wor- 
cester thus  defines  them:  ^^(L  according  to  the  rate)  (com.)  in 
pn>porti(»u" 

The  word  ''  rata**  is  the  participle  of  the  Latin  word  reor. 
Its  principal  parts  are  thus  given  in  Ainsworth's  '^English* 
Latin  Dictionary:"  '' Reor,  reri,  raius" — ^meaning,  according 
to  the  same  authority — To  suppose,  judge,  deem,  or  ihink;  to 
imagine/* 

This  expression  is  of  frequent  use  in  statutes,  in  the  opin- 
ions of  learned  judges,  and  by  textrwriters  on  various  titles  of 
the  law.  A  long  list  of  references  will  be  found  in  the  brief 
filed  in  this  case  by  one  of  the  counsel  for  respondents.  (See 
brief  of  S.  M.  Wilson,  Esq.,  19,  20,  etc)  We  will  content 
ourselves  with  citing  some  of  them.  In  statutes,  §§  6091, 
6102  of  the  Bevised  Statutes  of  the  United  States;  6  TJ.  S. 
Stats,  at  Large,  §  6,  444;  §  10,  447;  10  id.  304;  14  id.  §  27, 
629 ;  Code  Civ.  Proa,  §§  1646, 1648 ;  Insolvency  Act  of  1880, 
§  81 ;  Oowdery's  Insolvency  Law,  46. 

In  opinions.  (See  Adams  v.  Haskell,  6  Oal.  116;  Adams  ▼• 
Hacyelt,  7  id.  187 ;  Adams  v.  Woods,  8  id.  166 ;  S.  0.,  id.  311 ; 
Naghe  v.  Mintum,  id.  640,  641,  643,  644;  Kehr  v.  Smith,  20 
Wall.  31;  PoUard  v.  BaiUy,  20  id.  627;  Gaze  v.  Baltimore 
Ins.  Co.,  7  Orandi,  362 ;  U.  8.  v.  Kansas  P.  R.  R.  Co.,  99  U.  S. 
458 ;  Myrich  v.  Tlu>mpson,  id.  291 ;  In  re  London  7.  N.  Co., 
6  I^w  Eepw  Eq.  Ob&  626,  627 ;  OoodaMan  y.  Pocock,  16  Q.  B. 
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676,  581;  Vhirboom  v.  Chapmaai,  13  Mee.  &  W.  248;  Manice 
Y.  Manice,  1  Lans.  352,  353.) 

By  authors  of  books  w  the  law — ''pro  rata  Uineris/'  see 
8  Kent's  Coin.  229  et  seq.;  Abbott  on  Shipping,  525,  547 ;  as  to 
pro  rata  contribution  by  property  saved  on  a  general  a^Derage, 
see  Abbott  on  Shipping,  502  et  seq. 

Wh^re  a  voyage  is  not  oompleted,  and  the  goods  are,  with 
the  consent  of  the  owner,  returned  to  him,  the  carrier  being 
willing  to  complete  the  voyage,  a  payment  of  freight  is  allowed 
in  proportion  to  that  part  of  the  voyage  aooomplished,  and 
the  freight  so  allowed  is  usually  styled  freight  ''pro  rata 
iimeris/'  As  the  entire  freight  for  the  entire  voyage,  so  the 
partial  freight  for  the  partial  voyage  is  allowed. 

It  is  needless  to  multiply  citations  or  illustrations  further 
on  this  point  It  is  well  understood  by  persons  of  ordinary 
intelligence  to  denote  a  disposition  of  a  fund  or  sum  indicated 
in  proportion  to  some  rate  or  standard,  fixed  in  the  mind  of 
the  person  speaking  or  writing,  manifested  by  the  words 
spoken  or  written,  according  to  which  rate  or  standard  the 
allowance  is  to  be  made  or  calculated.  The  fund  of  whidi  dis- 
tribution is  thus  to  be  made  must  be  indicated  by  the  words 
spoken  or  written  by  the  speaker  or  writer. 

Now  are  any  fund  and  rate  or  standard  indicated  by  the 
writing  which  we  are  called  on  to  interpret?  In  relation  to 
the  fund,  there  can  not  certainly  be  any  difficulty.  It  is  the 
residuimi  of  the  estate  after  the  payment  of  the  debts  and 
the  legacies  specifically  defined  in  tiie  will.  Is  there  any  rate 
or  standard  manifested  by  the  words  used  in  the  will. 

As  has  been  pointed  out,  the  testator,  after  directing  the 
payment  of  his  debts  as  soon  as  possible,  orders  that  the  rest 
of  his  property  shall  be  converted  into  cash  within  five  years 
after  his  deadi  by  his  executors,  and  the  fund  so  created  to 
be  divided  as  follows : 

"  To  my  sisters  Eliese  Frank,  Henerietta  Eosenfeld,  Hanna 
Bosenbeig  ♦  ♦  ♦  one  hundred  thousand  dollars  each  to 
my  sisters  Therese  Weinman  and  Lena  Oohn  ♦  ♦  ♦  fifty 
thousand  dollars  each.  .  To  Jakob  Rosenberg  *  *  ♦  in 
trust  for  Hannah  Goldsmith,  Carry  Manheimer,  and  Rosa 
Fuller  one  hundred  and  fifty  thousand  dollars." 

He  then  proceeds  to  make  bequests  to  several  persons  and 
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corporations,  embraced  in  seventeen  different  dauses,  which 
intervene  the  clauses  containing  the  bequests  above  quoted, 
find  then  disposes  of  the  residuary  estate  in  words  which  have 
been  quoted  abova 

Now  the  same  persons  are  referred  to  as  beneficiaries  in  the 
last  clause  just  above  referred  to  and  quoted  as  in  the  first 
quoted  clause.  The  reference  in  both  clauses  to  the  same 
persons  shows  that  the  dispositions  of  the  first  clause  were  in 
the  mind  of  the  testator  when  he  wrote  the  laat  clause.  The 
mode  of  distribution  between  those  peroona  was  then  to  be 
manifested  —  and  he  provides  for  a  pro  rata  distribution 
among  them.  But  according  to  what  rule  is  this  pro  rata 
distribution  to  be  made  ?  This  is  to  be  provided  for,  and  the 
testator  adopts  as  the  rule  denoting  the  proportion  in  which 
this  distribution  is  to  be,  the  sums  mentioned  in  the  first 
clause.  In  effect,  he  provides  in  this  last  clause,  that  the 
residue  shall  be  divided  among  them  in  the  same  proportion 
which  the  sums  mentioned  in  the  first  clause  indicate. 

The  reference  to  the  first  clause  by  the  last  is  plainly  man- 
ifest from  his  mentioning  the  same  persons  in  both  as  bene- 
ficiaries. The  pro  rata  distribution  is  to  be  in  accordance 
with  some  rate  previously  indicated.  The  sums  mentioned 
in  the  first  clause  of  themselves  furnish  a  rate  or  proportion, 
and  it  becomes  unnecessary  to  indicate  any  other.  To  in- 
dicate any  other  in  accordance  with  his  wish,  would  have 
merely  led  to  a  repetition  of  what  had  been  manifested  by 
the  expressions  of  the  first  and  leading  clause  of  the  paper 
he  was  drawing.  It  is  scarcely  to  be  supposed  that  the 
ratio  or  proportion  of  distribution  would  be  indicated  in  the 
clause  in  which  it  is  mentioned.  This  is  not  usually  the 
mode  in  which  a  division  pro  rata  is  directed.  In  the  in- 
stances referred  to  above,  whether  in  statutes,  judicial 
opinions,  or  in  the  texts  of  law-writers,  the  pro  rata  distribu- 
tion is  spoken  of  in  relation  to  something  outside  of  the 
clause  ordering  or  referring  to  such  distribution,  and  not  in 
the  clause  itself.  The  same  is  true  of  the  ratio  or  proportion 
of  distribution. 

It  is  contended  on  behalf  of  Therese  Weinman  and  Lena 
Oohn  that  the  ratio  or  proportion  of  distribution  referred  to 
\j  the  word  pro  rata  is  one  according  to  which  the  residuaij 
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estate  is  to  be  divided  into  six  parts,  so  that  each  of  the 
sisters  is  to  recover  one  sixth  of  the  residuum,  leaving  the 
remaining  sixth  to  his  nieces  Hana  Qoldsmith,  Oany  Man- 
heimer,  and  Bosa  Fuller. 

It  is  urged  that  the  words  pro  raia  mean  a  proportion, 
fixed  raia — established  according  to  a  rule  —  and  that  that 
rule  is  fixed  by  the  Statute  of  Distributions;  that  this  rule 
would  fix  the  proportion  according  to  which  a  division  should 
be  made,  and  thus  the  distribution  or  division  would  be  per 
stirpes  according  to  the  statute,  into  six  parts,  each  of  which 
would  be  a  sister's  share.  This  would  lead  to  the  division 
just  above  stated,  according  to  which  each  of  the  sisters 
would  get  a  sixth,  and  the  nieces  the  remaining  sixth,  or  one 
eighteenth  each. 

We  see  no  grounds  whatever  for  such  a  construction  of  the 
words  of  the  residuary  clause.  It  seems  to  us  conjectural, 
fanciful,  and  untenable.  There  is  nothing  in  the  will  sug- 
gestive of  such  a  view;  on  the  contrary,  the  contents  of  the 
will  indicate  something  entirely  different  There  is  nothing 
in  it  which  affords  any  ground  to  conjecture  that  the  testator 
intended  to  adopt  the  Statute  of  Distributions  as  a  rule  of 
distribution  of  the  residuum  or  any  other  portion  of  his  es- 
tate. The  language  of  the  will  supports  the  inference  that 
he  intended  to  steer  dear  of  any  such  mode  of  distribution. 
The  contention  put  forth  on  the  part  of  the  nieces  (Hana 
Ooldsmith,  Carry  Manheimer,  and  Bosa  Fuller,  the  last  now 
Bosa  Bothschild,  having  since  the  execution  of  the  will  mar- 
ried  a  gentleman  of  that  name),  is  that  pro  rata,  though  it 
means  "  proportionally,''  "  according  to  a  proportion,"  and  is 
not  a  synonym  for  equally,  yet  a  pro  rata  division  constantly 
results  in  an  eqiud  division,  and  that  since  a  pro  rata  division 
so  results,  therefore  the  division  to  be  made  of  the  residuary 
estate  in  this  case  must  be  into  eight  equal  parts  or  shares,  of 
which  each  of  the  persons  named  in  the  residuary  clause  is  to 
have  one  part  or  share.  This,  as  we  understand  it,  is  the  conten- 
tion of  the  learned  counsel  for  the  nieces.  But  he  admits  ^'  it 
may  be  equal  or  unequal,  according  to  the  standard  fixing 
the  proportion  of  the  division."  If  it  be  admitted  that  the 
standard  fixing  the  proportion  of  the  division  is  the  number 
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(eight)  of  peraoDB  mentioned  in  the  residuaiy  clanfie,  then  the 
conclusion  contended  for  follows. 

We  Bee  no  reason  to  conclude  that  a  division  into  eight 
shares  was  intended.  There  is  nothing  in  the  expressions  of 
the  paper  to  be  construed  which  indicates  such  an  intention. 
If  this  had  been  the  intention  of  the  testator,  or  if  his  inten- 
tion had  been  such  as  contended  for  by  ths  half-sisters, 
Therese  Weinman  and  Lena  Cohn,  it  could  have  been  readily 
expressed.  It  could  have  been  easily  indicated  by  stating  that 
the  eight  persons  should  receive  the  residuum  equally  to  be 
divided  between  them.  Such  a  mode  of  disposing  of  property, 
to  be  equally  divided,  is  so  common  that  it  can  not  be  supposed 
that  it  would  not  have  occurred  to  the  testator,  and  been 
adopted  by  him,  if  such  had  been  his  wish. 

There  is  nothing  to  show  that  the  testator  did  not  under- 
stand  the  meaning  of  the  expression  pro  rata  and  all  other 
expressions  used  in  his  will,  nor  would  we  be  authorized  in 
coming  to  any  such  conclusion.  On  the  contrary,  the  clearness 
with  which  the  will  is  drawn,  and  the  uncontradicted  evidence 
embodied  in  the  transcript,  authorize  the  conclusion  that  he 
was  a  man  of  strong,  clear  mind,  and  that  he  knew  how  to  use 
language  to  express  his  thoughts. 

Edward  J.  Pringle,  an  able  and  learned  member  of  the  bar 
of  the  city  of  San  Francisco,  states  in  his  testimony  that  he 
knew  Mr.  Beese  for  about  twenty-five  years,  and  during  a  con- 
siderable portion  of  that  time  had  a  good  deal  to  do  with  Mr. 
Beese  in  his  law  business ;  that  ^'  he  was  a  remarkably  shrewd 
man  of  business ; "  '^  he  was  a  man  of  remarkable  ability  — 
one  of  the  ablest  men  I  have  ever  met  by  way  of  natural  talent 
—  a  man  of  large  memory."  The  same  witness  further  states: 
**  He  was  a  man  exact  to  know  his  bargain  and  the  terms  of  his 
bargain.  He  was  a  man  of  great  details  in  his  bargains  and 
contracts.  He  made  his  bargains  with  great  care  —  in  buying 
and  selling."  Mr.  Pringle  had  abundant  opportunities  of  as- 
certaining what  he  testified  about,  and  was  a  competent  judge 
as  to  the  testator's  mental  endowments. 

Another  witness,  Joseph  Bosenberg,  who  had  opportunities 
of  knowing  the  testator  well  and  of  an  extended  acquaint- 
ance with  his  business  habits  and  qualifications,  as  be  was  in 
tba  management  of  much  of  BeeBS^a  bnainess  from  1872  to 


Digitized  by  VjOOQIC 


410  BosBNBEBO  V.  Fraxk.  [J^lj,  1881. 

his  death  in  1878,  and  intimately  associated  with  him,  said: 
^^  I  could  not  approximate  the  amount  of  his  annual  business. 
li  ran  into  millions."  "He  bought  and  owned  a  great  deal 
of  real  estate,  and  purchased  bonds,  warrants,  and  stocks.'^ 
"  He  always  took  a  great  pride  in  attending  to  money  matters, 
and  was  very  methodical  in  the  mode  of  conducting  and  man- 
aging his  business.  He  had  a  great  deal  of  system  and  good 
judgment,  and  I  think  in  the  whole  seven  years  he  hardly 
made  a  loss."  "  He  was  a  man  in  the  habit  of  reading  a  great 
deal;  subscribed  for  German  periodicals,  and  read  and  quoted 
Shakespeare  a  great  deal,  and  a  great  many  other  books  and 
German  periodicals,  and  read  the  daily  papers." 

Such  testimony  establishes  the  clear  intellect  and  sound 
judgment  of  the  author  of  the  will  in  question;  and  shows 
a  capacity  displayed  in  the  will  to  express  his  ideas  with 
force  and  deamess.  Though  much  of  the  orthography  is  in- 
oorrect,  it  is  clear  and  perspicuous,  and  its  meaning  can  be 
understood.  It  is  of  frequent  occurrence  that  men  of  dear 
and  vigorous  minds  and  who  think,  speak,  and  write  clearly, 
spell  badly.  History  affords  many  instances  of  it  Carlyle 
says  that  Marshal  Saxe  was  the  worst  speller  that  ever  lived* 
The  great  Duke  of  Marlborough,  who  was  not  only  distin- 
guished as  a  successful  warrior,  but  also  as  an  able  statesman 
among  able  statesmen,  had  the  same  failing,  and  if  we  may 
credit  Madame  do  Bemusat,  Napoleon  was  remarkably  defi- 
cient in  writing  and  speaking  the  French  language,  which  may 
be  said  to  have  been  his  native  tongue.  The  phonetic  style 
of  writing  does  not  necessarily  detract  from  the  clearness  of 
a  composition.  In  relation  to  this  will  one  of  the  learned 
counsd  (H.  S.  Monroe,  Esq.,  of  the  Chicago  Bar),  who  argued 
the  cause  before  the  Court,  stated  that  he  saw  no  want  of 
clearness  in  any  part  of  the  will,  except  in  the  clause  in  re- 
gard to  the  residuary  estate.  This  can  rarely  be  said  of  a 
paper  disposing  of  so  large  an  estate,  containing  so  many  pro- 
visions. 

It  is  evident,  from  the  testimony  above  referred  to,  that 
the  testator,  whose  early  education  was  limited,  endeavored, 
by  reading,  to  repair  the  deficiency  consequent  upon  it.  His 
early  instruction  was  supplemented  by  efforts  throu^  his 
life  to  educate  and  improve  his  mental  powers  and  enlargi 
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his  attainments;  and  they  were  further  improved  and  en- 
larges by  intercourse  and  contact  with  men  of  vigorous 
minds  —  a  means  of  education  often  far  superior  to  that  of 
mere  scholastic  training. 

On  the  argument,  and  in  the  briefs  filed,  numerous  cases 
were  referred  to  and  commented  on.  An  examination  of 
them  has  convinced  us  that  they  offer  no  obstruction  to  the 
conclusion  here  reached.  The  case  before  us  is  one  of  inter- 
preting the  meaning  of  a  written  document,  and  decided  cases 
afford  but  little  aid  in  arriving  at  a  correct  interpretation. 
We  hazard  nothing  in  saying  that  this  is  in  accordance  with 
the  universal  experience  of  gentlemen  learned  in  the  law, 
who  have  been  frequently  called  on  to  employ  their  facnltieB 
in  the  solution  of  such  questions.  The  good  sense  of  what 
was  said  by  Washington,  J.,  in  1803,  in  Lambert's  Lessee  v. 
Paine,  8  Cranch,  131,  will  be  generally  acknowledged:  "Ex- 
cept for  the  establishment  of  general  principles,  very  little 
aid  can  be  procured  from  adjudged  cases  in  the  construction 
of  wills.  It  seldom  happens  that  two  cases  can  be  found  pre- 
cisely alike.''  (See  Redfield  on  Wills,  423;  Cooh  t.  Weaver, 
12  Ga.  47;  4  Kenfs  Comm.  534.) 

The  contentions  of  the  counsel  for  appellants  are  based  on 
the  proposition  that  the  residuary  clause  of  the  will  does  not 
refer  to  the  antecedent  clause  in  the  beginning  of  the  will, 
and  therefore  the  residuary  clause  must  be  construed  as  en* 
tirely  separated  from  such  antecedent  clause.  As  has  been 
said  abovey  such  a  view  is  not  maintainable.  The  reference 
to  the  antecedent  clause  is,  in  our  judgment,  dear  and  mani- 
fest 

The  conclusion  here  reached  is  in  accordance  with  natural 
affections.  The  full  sisters  get  a  lai^er  share  than  the  half 
sisters,  and  the  half  sisters  are  placed  on  an  equality  with  the 
children  of  a  full  sister. 

Admitting  that  our  statute  makes  no  difference  between 
sisters  of  the  whole  and  the  half  blood  in  the  distribution  of 
the  estates  of  intestates,  still  this  matter  of  natural  affection 
can  not  be  regulated  by  law.  It  follows  other  laws  existing 
in  the  nature  of  man.  Generally  we  should  expect  to  find  a 
stronger  attachment  to  the  sisters  of  the  whole  than  to  those 
of  the  half  blood 
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Our  conclusion  is  that  the  Court  below  committed  no  error 
in  its  rulings  and  the  judgment  and  order  denying  a  new  trial 
are  affirmed. 

MoBBiBON^  0.  J.,  and  Shabpstbik,  J^  ooncnrred. 

Boss,  J.,  concurring: 

I  concur  in  the  judgment  and  in  what  is  said  bj  Mr. 
Juetioe  Thornton  respecting  the  construction  of  the  will  of 
Michael  Beese,  deceased.  With  respect  to  the  question  of 
jurisdiction,  I  would  be  inclined  to  hold,  if  the  question  was 
befoi*e  us  as  an  original  proposition,  that  the  construction  of 
the  will  of  a  deceased  person  was,  under  our  late  Constitu- 
tion and  laws,  within  the  exclusive  province  of  the  Probate 
Court.  But  the  jurisdiction  of  the  District  Courts  in  such 
cases  has  been  recognized  hj  previous  decisions  of  this  Court, 
under  which,  it  is  probable,  important  property  rights  have 
nested,  for  which  reason  I  think  the  question  ought  not  now 
to  be  agitated. 

Mybiok,  J.,  dissenting: 

This  is  an  action  brought  in  a  District  Court,  prior  to  the 
adoption  of  the  new  Constitution,  by  the  executors  of  the 
will  of  one  Beese,  against  the  residuary  legatees,  for  the  pur- 
pose of  obtaining  a  construction  of  the  wilL  The  plaintiffs 
allege  that  the  will  was  probated  in  San  Mateo  County,  where 
the  administration  is  still  pending;  '^that  doubts  have  ariseti 
and  are  entertained  by  the  plaintiffs  and  other  parties  to  this 
action  as  to  the  true  intent  and  oon^truction  of  said  will,  and 
particularly  the  residuary  clause  aforesaid,  and  that  the 
plaintiffs  are  desirous  that  a  judicial  determination  may  be 
made  of  the  various  questions  arising  on  said  will  involving 
the  points  and  particulars  hereinafter  mentioned,  and  a  con* 
struction  given  to  the  same,  so  far  as  may  be  necessary  to 
guide  and  direct  the  plaintiffs  in  the  discharge  of  their  trusts 
as  executors  as  aforesaid,  and  to  settle  and  finally  determine 
the  rights  of  tlie  parties  in  the  premises." 

"  That  the  particular  questions  on  whidi  the  plaintiffs  de- 
sire the  opinion  and  judgment  of  the  Court,  relate  to  the 
claimb  of  the  respective  legatees  aforesaid  as  to  the  meaning 
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of  the  residuary  clause  of  said  will,  and  they  ask  the  Court 
to  construe  said  will  and  declare  the  true  intent  and  mean- 
ing of  the  said  residuary  clause,  and  especially  to  determine 
in  what  proportion  the  estate  to  be  distributed  under  said  clause 
is  to  be  divided  between  the  said  legatees  therein  named, 
and  what  portioii  each  of  the  said  legatees  is  entitled  to 
receive." 

'^  That  the  determination  of  said  questions  is  necessary  for 
the  guidance  of  the  plaintiffs  as  executors  aforesaid,  and  the 
settlement  and  distribution  of  the  estate.'^ 

''Wherefore,  the  plaintiffs  pray  that  the  questions  arising 
upon  said  will  as  aforesaid,  and  such  other  questions  of  diffi- 
culty or  doubt  in  the  construction  of  said  will  as  may  be  pre- 
sented by  the  answers  of  the  defendants,  or  any  of  them,  or 
otherwise  properly  brought  before  the  Court,  may  be  judi- 
cially determined  and  adjudged,  to  the  end  that  the  same  may 
be  finally  settled,  and  that  the  plaintiffs  may  be  directed 
how  to  proceed  in  the  execution  of  their  trust;  and  for  such 
other  and  further  relief  as  the  Court  may  deem  proper." 

The  defendants  answered,  setting  up  their  respective  claims 
to  share  in  the  residue  of  the  estate,  but  no  question  is  made 
by  either  party  as  to  the  jurisdiction  of  the  Court.  That 
question  seems  to  have  been  studiously  passed  over  in  the  plead- 
ings. Attention,  however,  was  directed  to  it  on  the  argu- 
ment 

After  listening  to  elaborate  and  learned  arguments  regard- 
ing the  points  presented,  I  am  free  to  say  that,  in  my  opinion, 
as  a  matter  of  law,  the  view  taken  by  the  Court  below  as 
to  the  proper  construction  of  the  will  is  correct;  but  I  can 
not  join  in  a  vote  to  affirm  the  judgment,  because  by  so  doing 
I  should  tacitly  join  in  saying  that  the  Court  below  had 
jurisdiction,  and  that  under  the  late  Constitution  the  District 
Courts  had  at  least  concurrent,  if  not  exclusive,  jurisdiction 
in  many  matters  concerning  the  administration  of  the  es- 
tates of  deceased  persons.  In  my  opinion,  the  action  should 
have  been  dismissed  by  the  Court  below  for  the  following 
reasons : 

1.  Under  our  system,  a  Court  of  Equity,  as  such,  has  no 
jurisdiction  over  the  subject-matter  of  this  action.  The  claim 
of  jurisdiction  is  based  upon  the  clause  in  the  late  Constitu- 
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tion,  article  vi,  §  6 :  "  The  District  Courts  shall  have  original 
jurisdiction  in  all  cases  in  equity/'  This  language  would 
seem  to  fully  support  the  claim  of  jurisdiction;  but  let  ub 
see  how  far  that  would  carry  us.  Formerly  equity  had  juris- 
diction : 

I.  It  had  general  jurisdiction  over  cases  of  administration. 
(1  Story's  Eq.  Jur.,  §§  530-589.)  The  Ecclesiastical  Courts 
or  the  Ordinary  could  appoint  an  administrator,  could  settle 
an  account  of  an  administrator,  and  direct  the  delivery  of  a 
legacy  to  the  legatee;  but  could  not  compel  an  administrator 
to  render  an  account,  nor  compel  many  other  acts  necessary  to 
the  settlement  of  the  estate;  therefore,  equity  assumed  juris- 
diction, to  the  end  that  justice  might  be  done.  Does  any  one 
now  suppose,  that  under  our  system,  it  is  necessary,  or  even 
admissible,  to  go  into  equity  to  compel  an  accounting  by  an 
administrator?  Yet,  the  entertaining  of  a  bill  to  compel  an 
administrator  to  render  an  account  is  as  much  within  the  clause 
"  all  cases  in  equity/'  as  is  a  biU  for  the  construction  of  a  will 
before  distribution. 

II.  A  creditor  could  not  prove  his  claim  before  the  Ecclesi- 
astical Court  or  the  Ordinary,  nor  obtain  its  payment.  (See 
Story,  supra,)  His  resort  waa  to  a  Court  of  Equity,  to  prove 
his  debt  and  have  it  established,  and  then  to  have  his  action 
at  law  to  recover.  What  lawyer  in  this  State,  having  a  claim 
against  the  estate  of  a  deceased  person  for  a  debt,  would  go 
into  a  Court  of  Equity  to  have  the  claim  established!  And 
yet,  the  establishing  of  a  debt  against  the  estate  of  a  de- 
ceased person  is  as  much  within  ^^  all  cases  in  equity  "  as  is  the 
construction  of  a  will  before  distribution. 

III.  If  a  testator  did  not  dispose  of  the  residue  of  his 
estate,  "the  spiritual  courts  had  no  jurisdiction  whatever  to 
enforce  a  distribution."  So,  equity  assumed  jurisdiction  and 
enforced  a  trust  in  the  executor  in  favor  of  the  heirs-at-law. 
Does  any  one  in  this  State  suppose  that  if  there  be  a  residue 
undisposed  of  by  the  will,  a  Court  of  Equity  can  be  resorted 
to  to  ascertain  the  heirs-at-law,  and  to  have  a  trust  declared 
in  their  favor,  instead  of  proving  in  the  Probate  Court  the 
heirship  and  obtaining  distribution  therein?  And  yet,  the 
ascertainment  of  the  heirs-at-law  and   the  declaration  of  the 
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trust  are  as  much  the  subject  of  equity  jurisdiction,  as  is  the 
proper  construction  of  a  will  before  distribution. 

IV.  The  Ordinary  had  no  power  over  the  real  estate  of  a 
deceased  person,  and  could  not  subject  it  to  the  payment  of 
debts;  therefore,  if  the  personalty  was  insufficient,  recourse 
was  had  to  a  Court  of  Equity  to  subject  the  realty  to  the 
claims  of  creditors.  If  the  claim  made  in  this  case  be  correct, 
in  the  few  words  said  upon  the  argument,  as  to  the  power  of 
the  Legislature  to  confer  upon  the  Probate  Courts  any  equita* 
ble  jurisdiction,  it  must  necessarily  follow  that  the  Legislature 
had  no  authority  to  confer  upon  the  Probate  Courts  power  to 
sell  real  estate;  and  it  would  also  necessarily  follow  that  all 
sales  of  real  estate  had  by  the  Probate  Courts  in  this  State  con- 
ferred no  title  upon  the  purchasers  —  propositions  that  would 
not  be  favorably  entertained  for  a  moment.  And  yet,  subject- 
ing real  estate  to  the  payment  of  the  debts  of  a  deceased  person 
is  as  much  within  "  cases  in  equity  "  as  is  the  construction  of 
a  will  before  distribution. 

V.  In  England,  the  Spiritual  Court,  or  the  Ordinary,  and 
in  America,  the  Surrogate,  as  such,  had  no  authority,  where 
property  was  left  in  trust  for  an  illegal  or  void  purpose,  to  so 
determine,  but  resort  was  had  to  a  Court  of  Equity,  which 
determined  the  matter,  and  declared  a  trust  in  favor  of  the 
residuary  legatee  or  heir-at-law.  I  have  no  doubt  that  under 
our  system  the  Probate  Courts  could  determine  in  such  case, 
and  make  a  proper  decree  and  distribution ;  and  yet,  such  mat- 
ter is  as  much  within  equity  jurisdiction  as  is  the  subject-matter 
of  the  present  action. 

VI.  In  regard  to  legacies,  no  suit  would  lie  at  law  to  recover 
them,  unless  the  executor  had  assented  thereto;  but  the  remedy 
was  exclusively  in  the  Ecclesiastical  Courts,  or  in  Courts  of 
Equity.  In  Ex  parte  Smith,  68  Cal.  204,  this  Court 
has  sanctioned  quite  a  different  course;  yet,  the  recovery  of  a 
l^acy  is  as  much  a  ^^case  in  equity''  as  is  the  case  under 
consideration. 

VII.  Bills  of  discovery  were  essentially  a  part  of  equity 
jurisdiction.  Referring  to  §§  1458-1461,  Code  Civ.  Proc., 
will  it  be  claimed  that  those  sections  are  void  as  trenching 
upon  equity  jurisdiction!    And  yet,  is  not  the  relief  therein 
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intended  to  be  afforded  as  much  within  "  cases  in  equity  ^  as 
that  at  bar? 

VIIL  Another  branch  of  jurisdiction  peculiarly  appertain- 
ing to  equity  was  the  appointment  of  guardians  for  infants, 
idiotS;  and  lunatics,  and  the  care  and  management  of  the  per- 
sons and  property  of  the  wards.  Not  a  word  in  the  Consti- 
tution in  terms  takes  that  jurisdiction  away  from  the  cata- 
logue of  "  all  cases  in  equity."  Yet,  if  a  strict  construction 
is  to  be  given,  what  becomes  of  a  jurisdiction  exercised  for 
as  many  years  as  the  State  has  existed,  and  applicable  to  an 
immense  amount  of  property  ?  If,  under  the  Constitution,  the 
Legislature  had  no  authority  to  take  from  Courts  of  Equity  any 
portion  of  their  former  jurisdiction  and  vest  it  in  a  court  not 
strictly  one  of  equity  jurisdiction,  a  result  would  follow  not 
profitable  to  contemplate,  except  for  illustration, 

IX.  Specific  performance  is  essentially  a  branch  of  equity 
jurisdiction.  Under  §§  1697-1607,  Code  Civ.  Proc.,  many 
deeds  have  been  made  in  this  State  by  executors  and  admin- 
istrators, upon  orders  made  by  Probate  Courts,  and  the  titles 
thereby  attempted  to  be  made  havet  been  acted  upon  and 
recognized  as  valid.  Tet  the  compelling  of  an  executor  or  ad- 
ministrator, representing  a  deceased  person  who  was  bound  by 
contract  in  writing  to  execute  a  deed,  is  as  much  a  case  in  equity 
as  is  the  matter  now  before  us. 

I  am  aware  of  what  is  said  in  2  Story's  Eq.  Jur.,  §§  1058- 
1074,  concerning  the  jurisdiction  of  courts  of  equity  to  con- 
strue wills  in  aid  of  their  due  execution;  but  I  shall  show 
that,  in  my  opinion,  what  is  there  said  has  no  application  in 
this  State,  so  far  as  concerns  questions  similar  to  this  under 
consideration,  arising  during  administration.  Just  here  I  will 
allude  to  a  case  to  which  reference  has  been  made  a  sustain- 
ing the  proposition  that  the  District  Court  had  jurisdiction, 
viz.:  Origgs  v.  Clark,  27  CaL  427.  That  was  an  action 
brought  by  an  administrator  against  a  surviving  partner  of 
the  intestate,  to  compel  an  accounting  of  the  partnership 
affairs  of  the  intestate  and  the  defendant,  and  the  Court, 
Crocker  and  Norton,  JJ.,  concurring,  say:  "It  is  contended 
that  the  Probate  Court  in  which  the  proceedings  for  the  settle- 
ment of  the  estate  were  pending,  had  acquired  jurisdiction  of 
the  subject-matter  of  the   present   action,    and   therefore   the 
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demurrer  should  have  been  sustained.  The  jurisdiction  vested 
in  the  Probate  Court  does  not  divest  the  District  Courts  of 
their  general  jurisdiction  as  Courts  of  Chancery  over  actions 
of  this  character/'  If  that  decision  is  authority  to  sustain 
the  action  at  bar,  I  fail  to  see  it. 

The  case  of  Payne  v.  Payne,  18  CaL  291,  is  no  authority 
in  this  case;  that  was  an  amicable  suit,  as  this  is;  neither 
party  raised  the  question  of  jurisdiction;  it  was  not  passed 
upon;  it  does  not  appear  from  the  case,  as  reported,  that  the 
estate  was  being  administered  upon  in  the  Probate  Court 

2.  The  Probate  Court  of  San  Mateo  County  had  exclusive 
jurisdiction  of  the  subject-matter  of  the  action,  and  to  deter* 
mine  to  whom  and  in  what  proportions  the  estate  of  the  tes- 
tator should  be  distributed. 

The  Constitution  of  this  State,  as  originally  adopted,  pro- 
vided, article  vi,  §  1,  that  "the  judicial  power  of  this  State 
shall  be  vested  in  a  Supreme  Court,  in  District  Courts,  in 
County  Courts,  and  in  Justices  of  the  Peace,  and  in  such  in- 
ferior Courts,'^  etc;  and,  §  8,  the  County  Judge  shall  "  perform 
the  duties  of  Surrogate  or  Probate  Judge."  It  is  not  neces- 
sary to  consider  the  force  and  effect  of  those  provisions, 
further  than  to  say  that  all  the  cases  in  this  Court  upon  this 
subject,  from  Wilson  v.  Roach,  4  CaL  362,  to  Payne  v.  Payne, 
18  id.  291,  arose  thereunder.  In  1862,  the  Constitution  was 
amended  so  as  to  read,  article  vi,  §  1 :  "  The  judicial  power 
of  this  State  shall  be  vested  in  a  Supreme  Court,  in  District 
Courts,  in  County  Courts,  in  Probate  Courts,'*  etc.:  and  §  8, 
"  The  County  Judges  shall  also  hold  Probate  Courts,  and  per* 
form  sudi  duties  as  Probate  Judges  as  may  be  prescribed  by 
law.'*  Then,  at  least,  the  Probate  Courts  were  distinctly  rec- 
ognized as,  if  not  established,  and  were,  and  since  have  beeUi 
constitutional  Courts.  Very  soon  after  the  adoption  of  these 
amendments,  this  Court,  In  the  Matter  of  the  WiU  of  Bowen, 
84  id.  682,  Rhodes,  J.,  delivering  the  opinion,  referring  to  §  8, 
said:  **  This  is  a  comprehensive  grant  of  probate  jurisdiction, 
and  as  there  is  nothing  in  the  article  granting  concurrent 
jurisdiction,  the  grant  to  the  Probate  Courts  must  he  held 
exclusive.  There  may  be  cases  involving  matters  peculiar  to 
Ptobate  Courts  of  which  the  District  Courts  may  have  juris- 
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diction;  but  matters  like  the  probate  of  a  will,  the  granting 
of  letters  testamentary,  or  of  administration,  the  allowance  of 
claims,  the  settlement  of  the  accounts  of  the  executor  or  ad- 
ministrator, etc.,  were  well  understood  at  the  time  of  the 
adoption  of  the  amendments  to  the  Constitution  as  falling 
within  the  probate  jurisdiction.  If,  without  any  express 
grant,  like  that  in  the  former  Constitution,  the  IHstrict  Courts 
can  be  vested  by  the  statute  with  jurisdiction  of  the  matters 
provided  by  §  20  of  the  Probate  Act,  the  jurisdiction  to  de- 
termine every  question  of  fact  arising  in  the  Probate  Courts 
may  likewise  be  transferred  to  the  District  Courts,  and  the 
Probate  Courts  left  as  the  mere  registers  of  the  decisions  of 
the  District  Courts." 

In  England,  the  Ordinary,  and  in  America  the  Surrogates, 
until  their  jurisdiction  was  enlarged,  were  little  else  than 
registers. 

The  amendment  to  §  8  says :  "  Shall  hold  Probate  Courts 
and  perform  such  duties  as  Probate  Judges  as  may  be  pre- 
scribed by  law."  This  provision  takes  from  courts  of  equity 
every  matter  relating  to  "probate"  of  which  they  had  for- 
merly had  jurisdiction,  and  confers  it  upon  the  Probate  Courts. 
That  leads  me  to  consider  what  is  probate.  Probate,  in  Eng- 
land, in  the  absence  of  an  enlarged  meaning  by  statute,  sig- 
nified only  the  proof  of  a  will  either  in  solemn  or  common 
form.  (2  Black.  Com.  508.)  Is  that  all  that  the  framers  of 
our  Constitution  meant?  or,  rather,  did  they  not  mean,  that 
which,  all  matters  which,  at  the  time  of  using  the  words,  was 
and  were  understood  to  be  a  part  of  or  parts  of  probate  busi- 
ness? Abbott,  in  his  Law  Dictionary,  title  "Probate  Court," 
says :  "  In  many  of  the  United  States,  Court  of  Probate,  or 
Probate  Courts,  is  used  as  the  title  of  the  court  having  general 
probate  jurisdiction;  that  is,  to  take  proof  of  wills,  to  issue 
letters  testamentary,  letters  of  guardianship  and  of  adminis- 
tration, to  superintend  the  administration  of  estates,  and 
acconnting  of  representatives  and  trustees,  and  many  cognate 
matters." 

Under  the  Constitution,  the  Legislature,  in  prescribing  by 
law  the  duties  of  the  Probate  Courts,  did  confer  upon  Aera 
power  to  grant  letters  testamentary,  of  administration,  and 
guardianship,  the  manag<=*ment  of  estates  of  deceased  persons 
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and  wards,  the  compelling  and  settling  of  accounts,  the  dis- 
covery of  effects,  the  sale  of  real  estate,  the  payment  of  debts 
and  the  distribution  of  "the  residue  of  the  estate  in  the 
hands  of  the  executor  or  administrator,  if  any,  among  the 
persons  who  by  law  are  entitled  thereto/*  This  last  clause 
necessarily  involves  ^he  right  and  power  to  ascertain  and  de- 
termine who  are  entitled  thereto.  The  power  was  ample,  the 
machinery  was  ample.  The  Probate  Courts  did  not  require 
the  aid  of  any  other  Court  in  ascertaining  any  questions  of 
fact  before  them,  and  from  their  decisions  an  appeal  lay 
directly  to  the  Supreme  Court 

From  these  views,  thus  briefly  stated,  I  am  of  opinion  that, 
under  the  late  Constitution,  all  matters  concerning  the  ad- 
ministration of  estates  of  deceased  persons,  such  as  the 
matters  above  referred  to,  were  not  to  remain  "  cases  in 
equity,"  but  were  transferred  and  became  probate  matters; 
and  that  in  the  creation  of  the  various  Courts,  and  in  defin- 
ing their  respective  jurisdictions,  it  was  intended  that  one 
should  not  trench  upon  the  other,  and  that  there  should  not 
be,  as  to  probate  matters,  concurrent  jurisdiction. 

The  reason  why,  in  former  time,  equity  assumed  jurisdic- 
tion of  the  various  matters  hereinbefore  referred  to,  was 
because,  in  England,  the  Ecclesiastical  Courts  and  the  Ordi- 
nary, and  in  America  the  Surrogates,  had  no  jurisdiction,  and 
had  no  machinery  for  affording  relief.  Those  reasons  do  not 
exist  in  this  State.  With  us,  the  Probate  Courts  had  juris- 
diction conferred,  and  had  ample  machinery  provided,  to  hear 
and  determine  all  matters  necessary  to  a  full  administration 
of  an  estate,  as  between  all  persons  interested  in  its  adminr 
istration  as  such. 

This  view  is  not  in  conflict  with  Haverstich  v.  Trudel,  51 
Cal.  434;  nor  with  Bush  v.  Lindsey,  44  id.  121.  It  is  sup- 
ported by  Auguisola  v.  Amaz,  61  id.  435,  where  the  Court, 
Ehodes,  J.,  said:  "The  Probate  Courts  have  exclusive  juris- 
diction of  the  accounts  of  executors  and  administrators,  and 
of  the  final  distribution  of  the  estates  of  decedents." 

I  admit  there  may  questions  arise,  as  suggested  in  51  Cal. 
485,  supra,  when  the  interposition  of  a  Court  of  Equity  may 
be  necessary.  (See  Theller  v.  Such,  Department  One  of  this 
Court,   opinion   filed  May   16th,   1881,  in  which  opimon  I 
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concur,  as  presenting  a  case  clearly  within  equity  jurisdic- 
tion) ;  but  the  case  at  bar  does  not  present  such  a  question. 
In  my  opinion,  the  construction  of  the  will  in  question  was 
as  much  within  the  power  of  the  Probate  Court  of  San 
Mateo  County,  for  the  puipose  of  determining  the  persons  to 
whom  and  the  proportions  in  which  the  residue  of  the  estate 
should  be  distributed,  as  would  have  been  the  hearing  of 
evidence  and  determining  as  to  heirship  if  the  deceased  had 
died  intestate. 

8.  Even  admitting,  which  I  do  not,  that  there  was  concur* 
rent  jurisdiction  in  the  District  Court  and  in  the  Probate 
Court,  there  is  a  well-known  principle  that  where  two  sepa- 
rate tribunals  have  jurisdiction  over  a  subject,  that  which 
first  takes  jurisdiction  shall  have  exclusive  jurisdiction.  The 
Probate  Court,  by  probating  a  will,  acquired  and  had  juris- 
diction of  the  subject-matter  of  the  estate,  to  and  including 
the  ascertainment  of  the  persons  entitled  to  the  residue  and 
its  distribution  among  them;  and  no  other  tribunal  could 
take  jurisdiction  of  any  matter  concerning  the  administra- 
tion of  the  estate,  of  which  the  Probate  Court  i  could  in  any 
event  have  jurisdiction.  It  therefore  follows,  that  as  the  Pro- 
bate Court  was  the  only  Court  in  which  a  will  could  be  pro- 
bated, no  other  Court  could  acquire  any  jurisdiction  over  the 
subject-matter  of  this  action.  Was  the  Probate  Court  to  sus- 
pend its  functions,  and  arrest  its  proceedings,  until  it  should 
receive  the  advice  of  another  Court?  Would  that  advice, 
when  given,  be  binding  upon  the  Probate  Court?  If  so,  by 
what  authority?  Where  is  it  so  set  down?  Suppose  this 
Court  .should  affirm  the  judgment  of  the  Court  below,  and  the 
decree  should  be  taken  to  the  successor  of  the  Probate  Court, 
would  that  decree  be  binding  upon  that  Court?  "No  appeal 
from  the  Probate  Court  is  here — its  judgment  has  not  been 
given. 

4.  The  executors  have  no  concern  as  to  how  the  estate 
should  be  distributed.  It  is  quite  immaterial  to  them  whether 
the  nieces  should  receive  one  sixth,  one  eighth,  or  one  eleventh. 
If  a  decree  had  been  made  by  the  Probate  Court  distributing 
to  any  legatee  more  than  the  executors  deemed  proper,  they 
could  not  have  appealed  from  the  decree.  (Bates  v.  Byberg, 
40  OaL  466;  Estate  of  Wright,  49  id.  660.)     If  so,  they  could 
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not  file  a  bill  to  be  instructed  as  to  a  matter  about  which  they 
had  no  ooncem.  In  the  complaint,  they  ask  the  Court  ^  to 
determine  in  what  proportion  the  estate  is  to  be  distributed/' 
and  '^  what  i)ortion  eadi  of  the  said  legatees  is  entitled  to  re- 
coyer;"  ^'that  the  determination  of  such  questions  is  neces- 
sary for  the  guidance  of  the  plaintiffs  as  executors  aforesaid, 
and  the  settlement  and  distribution  of  the  estate."  Their 
functions  were  not  to  be  informed  how  to  distribute  the  estate ; 
their  functions  were  to  file  and  settle  their  accounts,  showing 
the  balance  for  distribution,  and  petition  that  such  balance  be 
distributed  to  those  entitled ;  the  Court  was  then  to  cause  notice 
to  be  given  to  all  concerned,  and  the  parties  claiming  were  to 
present  their  reasons  therefor  to  the  Court,  not  to  the  exeo' 
utors;  and  the  Court  was  to  determine  what  persons  were 
entitled,  and  in  what  proportions.  As  to  such  determinations, 
the  executors  had  no  voice  —  they  could  not  be  heard  —  they 
had  no  appeal.  How  can  they  file  a  bill  asking  for  advice 
when  the  advice  asked  is  entirely  immaterial  to  them?  The 
executors  were  officers  of  the  Probate  Court,  and  of  no  other. 
To  that  Court  only  could  they  look  for  advice  and  direction  as 
to  any  matter  within  its  jurisdiction,  even  where  the  advice  is 
material  to  them. 

The  judgment  should  be  reversed,  with  directions  to  dismiss 
the  complaint. 


(No.  6,655.-111  BADk.1 

S.  0.  HOUGHTON  v.  JOHN  STEELE  nrr  ai. 

QWDiTiON  —  Pbbtobmanci  OF  CONDITION  x!f  DiBD. —  D.  coDveyed  to  T.  ■■ 
undlTided  tliird  In  a  lot  of  land,  the  deed  reciting,  "the  foregoing  con- 
Teyance  la  apon  the  following  condltiona,  to  wit :  *  that  the  aald  Y.  hero- 
ic covenants  and  agreea  to  proceed  to  recover  the  possesalon  of  the  above 
described  lot,  at  his  own  expense,  at  a  soit  at  law,'  '*  etc,  and  thereapoo 
T.  employed  a  competent  lawyer,  and  with  him,  with  the  consent  of  D. 
and  his  attorneys,  undertook  the  conduct  and  control  of  an  action  then 
pending  against  the  parties  in  the  possession  of  the  land.  Afterwards, 
on  the  motion  of  D.«  and  against  the  will  of  Y.  and  his  attorney,  another 
attorney  was  substituted  In  the  action,  who  dismissed  the  same  and  com- 
menced another  action  in  which  he  recovered  the  land : 
Jfsltf,  That,  conceding  the  condition  to  have  been  a  condition  precedent,  this 
action  on  the  part  of  D.  prevented  its  performance  by  Y.,  and  therefore 
sotcused  the  non-performance. 
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Appsai.  from  an  order  denying  a  new  trial  in  the  Twelfth 
District  Court,  City  and  County  of  San  Francisco.     Whee- 

XJULy  J. 

The  defendant  had  judgment  and  moved  for  a  new  trial| 
which  was  denied,  and  he  appealed. 

Houghton  &  Reynolds,  for  Appellant. 

The  re-entry  by  Donner  revested  the  estate  in  him.  It  is 
averred  in  the  complaint,  and  is  not  denied  by  the  answer, 
that  Donner  made  a  re-entry  claiming  and  asserting  a  breach 
of  the  condition  on  or  about  the  16th  of  April,  1867.  Upon 
a  breach  of  condition  subsequent  the  grantor  by  re-entering 
becomes  revested  with  his  former  estate.  {Nicoll  v.  N.  Y,  & 
E.  B.  R.  Co.,  12  N.  T.  121.)  "  It  is  a  general  principle  of 
law  that  he  who  enters  for  a  condition  broken,  becomes  seised 
of  his  first  estate,  and  he  avoids,  of  course,  all  intermediate 
charges  and  incumbrances.  (4  Kent's  Com.  126;  1  Shep. 
Touch,  by  Preston,  121,  165.)  Resuming  control  of  the  case 
of  Donner  v.  Thompson  et  al.  by  Donner  was  necessary  to  pro- 
tect his  rights  for  the  reasons:  He  had  been  notified  by  Yontz 
that  he  could  not  comply  with  the  condition.  His  case  was 
about  to  be  dismissed  for  want  of  prosecution.  The  Yontz 
interest  having  been  forfeited,  and  revested  in  Donner,  before 
he  conveyed  to  the  plaintiff,  the  latter  is  entitled  to  be  pro- 
tected in  the  possession  of  his  property  against  the  judgment 
in  favor  of  Bradley,  for  the  reason  that  while  that  case  was 
pending  the  legal  title  which  was  asserted  therein  revested  to 
Donner  and  is  now  vested  in  the  plaintiff  herein. 

0.  P.  Evans,  and  Taylor  £  Haight,  for  Respondents. 

The  condition  of  the  deed  was  performed  by  Yontz  when 
he  prosecuted  the  case  of  Donner  v.  Thompson  et  al.  to  trial, 
and  submitted  the  case  for  the  plaintiff.  Donner  consented 
that  Yontz  should  perform  the  condition  by  prosecuting  a 
case  then  pending.  He  prosecuted  that  case,  and  tried  it  for 
plaintiff,  but  recovery  in  it  was  prevented  by  Donner,  when 
he  dismissed  it  (2  Washburn  Real  Property,  3d  ed.,  10;  3 
Crabb  Real  Property,  815.)     When  a  grantor  prevents  the 
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{>eTformaiiGe  of  the  condition  by  his  own  act,  or  performs  the 
condition  himself,  there  can  be  no  forfeiture,  and  the  estate 
becomes  absolute  in  the  grantee.     (4  Kent's  Com.  130.) 

Boss,  J.:  .  ^     - 

One  Donner  being,  on  the  10th  of  April,  1858,  the  owner 
in  fee  of  a  certain  lot  of  land  in  the  City  and  County  of 
San  Francisco,  conveyed  to  one  John  Yontz  by  deed  an  un- 
•divided  third  of  it  —  the  deed  reciting:  "  The  foregoing  con- 
veyance is  upon  the  following  condition,  to  wit,  That  the  said 
John  Yontz,  party  of  the  second  party,  hereby  covenants  and 
agrees  to  proceed  to  recover  the  possession  of  the  above-de- 
scribed lot  at  his  own  expense,  at  a  suit  at  law,  provided,  how- 
ever, if  a  compromise  is  made  by  the  said  Yontz,  with  parties 
now  in  possession  of  said  lot,  or  other  parties  holding  under 
the  said  parties  in  possession,  then  and  in  that  case  no  com- 
promise is  to  be  made  without  the  consent  of  said  Donner. 
The  consideration  of  the  conveyance  of  the  undivided  third 
-of  the  foregoing  described  property  *  *  *  is  the  sum  of 
one  dollar,  the  receipt  whereof  is  hereby  acknowledged  and 
confessed,  and  also  the  further  consideration  of  the  services 
of  the  said  Yontz  in  recovering  the  possession  of  said  lot,  as 
per  condition  heretofore  mentioned/' 

At  the  time  of  this  conveyance  Donner  had  pending  in  the 
then  Twelfth  District  Court  of  the  State  an  action  of  eject- 
ment against  a  number  of  persons  who  withheld  from  him 
the  possession  of  the  lot,  which  action  was  entitled  Donner 
T,  Thompson  et  ah  Upon  the  execution  of  the  deed,  Yontz 
employed  as  his  attorney  Mr.  E.  L.  Goold,  a  competent  lawyer, 
and  with  him  undertook  the  conduct  and  control  of  the  action 
of  Donner  v.  Thompson  et  ah  Goold's  appearance  in  the 
cause  was  with  the  consent  of  Donner  and  of  the  gentlemen 
who  had  acted  therein  as  Donner's  attorneys.  On  the  16th 
of  November  thereafter  the  cause  was,  by  consent  of  all 
parties  thereto,  referred  to  J.  P.  Treadwell,  an  attorney  of  the 
Court,  to  take  testimony  and  report  a  judgment  therein. 
Yontz,  with  the  aid  of  his  attorney,  Mr.  Goold,  proceeded  to 
take  die  testimony  of  divers  witnesses,  and  introduced  docu- 
mentary evidence  before  the  referee.  On  or  about  November 
19th,  1859,  the  testimony  for  the  plaintiff  was  dosed.     In 
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March,  1860,  Donner  employed  the  plaintiff,  Mr.  Houghton, 
to  appear  for  and  represent  him  in  the  case,  and  shortly  after- 
wards Houghton  sought  to  have  himself  substituted  as  attor- 
ney for  Donner  therein.  His  motion  in  that  behalf  waa 
denied  by  the  District  Court,  whereupon  he  resorted  to  the 
Supreme  Court  for  a  writ  of  mandamus  to  compel  such  sub- 
stitution, which  writ  was  awarded  and  the  substitution  made 
accordingly.  Soon  after  this  substitution  of  Houghton  as 
attomqr  for  Donner  in  the  case  of  Donner  y.  Thompson  et 
dL,  to  wit,  on  the  8th  of  April,  1861,  he  caused  the  said 
action  to  be  dismissed,  and  thereupon  instituted  another 
action  in  Donner's  name  against  the  parties  in  possession  of 
the  lot,  in  the  oomplaint  in  which  Donner  was  alleged  to 
be  the  owner  of  the  undivided  three  fourths  of  the  premises. 

Thus  it  will  be  seen  that  while  Yontz  was  engaged  in  the 
prosecution  of  the  action  of  Donner  v.  Thompson  et  al.,  for  the 
recovery  of  the  possession  of  the  entire  lot,  the  conduct  and 
control  of  which  action  he  had  assumed  with  his  attorney, 
Mr.  Goold,  by  consent  of  Donner  and  his  attorneys,  Donner 
interfered,  procured  Mr.  Houghton  to  be  substituted  as  attor- 
ney, ousted  Yontz  and  his  attorney,  then  dismissed  the  acticHi, 
and  commenced  another,  in  which  he  asserted  title  to  but 
three  fourths  of  the  premises.  Such  action  on  his  part  pre- 
vented the  performance  by  Yontz  of  the  agreement  contained 
in  the  deed  of  April  10th,  1858,  and,  therefore,  excused  the- 
condition  —  conceding  it  to  have  been  a  condition  precedent. 
(Lomax's  Dig.  274;  Marshall  v.  Craig,  1  Bibb.  389;  S.  0.,. 
4  Am.  Dec.  647;  Majors  v.  Hickman,  2  Bibb,  217;  1  EolL 
Abr.  453 ;  Downer  v.  Norton,  16  Gal.  440.) 

We  have  not  overlooked  appellant's  suggestion  that  the  ac- 
tion of  Donner,  in  the  particular  mentioned,  was  occasioned 
by  statements  made  to  him  by  Yontz,  to  the  effect  that  his 
attorney  had  left  the  State,  and  that  he,  Yontz,  had  no 
money,  and  was  unable  to  proceed  further  in  the  cause.  It 
is  true  that  Donner  so  testified,  and,  also,  that  ^^  after  he 
(Yontz)  80  informed  me,  I  waited  for  him  to  prosecute  the  ac- 
tion until  the  action  was  about  to  be  dismissed  for  want  of 
prosecution,  and  he  still  informed  me  that  he  could  go  no- 
further  with  it** 

The  Court  below,  however,  did  not  find  Donner's  statement^ 
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in  this  regard,  to  be  true,  and,  in  view  of  the  evidence  in  the 
^eaae,  we  would  not  be  justified  in  interfering  with  the  find- 
inga.  The  aasertion  of  Donner  that  the  action  against 
Thompson  et  al,  was  about  to  be  dismissed  for  want  of  pros- 
-ecntion,  finds  no  support  in  the  record.  Goold,  it  is  true,  was 
absent  from  the  State  for  several  months,  but  his  testimony 
18  that,  before  goings  he  had  an  understanding  with  the  at- 
torney for  the  defendants  in  the  action  that  the  case  should 
not  be  taken  up  during  his  absence,  and,  moreover,  that  he 
engaged  a  competent  attorney  to  represent  him  in  the  matter 
in  the  event  anything  was  done.  In  this  respect  Gh)old'8  tes- 
timony is  corroborated  by  that  of  the  referee,  Treadwell, 
^hose  testimony  also  indicates  that  no  move^  looking  to  a  dis- 
missal of  the  case  for  want  of  prosecution,  was  made  or  con- 
templated. The  testimony  of  Gk>old,  who,  it  appears  from 
the  record,  was  a  learned  and  skillful  lawyer,  is  also  to  the 
Biffeot  that  he  considered  it>  for  reasons  explained  by  him,  to 
the  interest  of  the  plaintiff's  case  to  delay,  rather  than  hasten, 
its  disposition,  and  that  his  conduct  of  the  suit  was  in  accord- 
ance with  what  he  thought  the  best  interests  of  his  client  de- 
manded. I 

The  facts  found  by  the  Court  below  (and  sustained  by  suffi- 
cient evidence)  show  that  Donner  himself  prevented  Yontz 
from  performing  the  condition  stated  in  the  deed,  for  which 
reason  neither  he  nor  his  grantee  —  the  plaintiff  in  the  present 
case  —  can  take  advantage  of  the  want  of  performance.  (See 
authorities  9upra.)  This  view  renders  it  unnecessaiy  to  con- 
eider  the  other  points  discussed  by  counseL 

Judgment  and  order  affirmecL 

Thobnton^  J.,  Mybiok^  J.,  MoKn^  J^  Mobubov^  0.  J«»  and 
MoKxawrsY,  J.,  conconed. 
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[No.  7,087.p-  D«partment  Two.1 

THOMAS   BROWN   v    THE   SAN   FRANCISCO   QA» 
LIGHT  COMPANY. 

Baim  or  Stock  bt  FoBnoN  Bzbcutob  —  Powbb  to  Sbll  —  Bxbcutob  — 
Will  —  Bstatbb  or  Dbcbabbd  Pbbsonb. —  It  mppeared  from  an  agreed" 
case  BBbinltted  to  tlie  Court  below,  tbat  B.,  a  realdent  of  New  York, 
dying  in  that  State,  Ifj  his  will  gave  hia  ezeeuton  power  to  sell  and  con- 
yey  all  or  any  of  his  property,  real  or  personal;  and  that  ander  thls- 
power  (the  will  haying  been  admitted  to  probate  In  New  York),  the  ez- 
•entor  in  that  State  (one  only  having  qnallfled)  sold  to  the  plaintiff,  by 
Indorsement  and  delivery  of  the  certificates,  certain  shares  of  capital 
stock  of  the  defendant,  a  California  corporation  (which  stood  In  the  name- 
of  B.»  and  the  certificates  of  which  were  in  his  possession  at  the  time  or 
his  death). 
JTeld  (under  8  824,  Civ.  Code),  that  the  title  of  the  plaintiff  was  complete, 
and  that  it  was  not  necessary  to  have  letters  of  administration  issued  In* 
this  State  in  order  to  obtain  a  transfer  on  the  books  of  the  corporation; 
and  h€ld,  further,  that  the  bond  provided  for  in  §  826,  Civ.  Code,  was  not 
required. 

Law  or  Amotbbb  Statb  —  Pbbsumption. —  In  the  absence  of  any  statemedt- 
to  the  contrary  It  Is  assamed  in  this  case  that  the  law  of  New  York  In 
regard  to  the  issuance  of  letters  to  one  of  two  or  more  executors  ap- 
pointed by  a  wilU  and  his  power  to  act  as  sole  executor,  Is  the  same  tm- 
in  thU  State. 

Appeal  from  a  judgment  for  the  plaintiffs  in  the  Superior 
Court  of  the  City  and  County  of  San  Fran<as(50.     Hunt,  J. 

An  agreed  case  was  submitted  to  the  Court  below^  in  whicdi 
the  question  was  stated  to  be  whether  or  not  the  defendant 
was  required  to  transfer  the  stock  to  plaintiff,  and  whether 
it  was  liable  to  damages  for  refusing  to  do  so;  and  judgment 
was  entered  that  it  should  transfer  the  stock. 

B.  P.  &  n.  N.  Clement,  for  Appellant 

In  this  State  "no  sale  of  any  property  of  a  decedent  ia- 
valid  unless  made  under  order  of  the  Superior  Court."  Now^ 
if  no  sale  of  the  property  of  any  decedent  can  be  made  in 
this  State  without  an  order  of  Court,  and  the  stock  of  a  non- 
resident stockholder  in  a  California  corporation  can  not  be- 
completely  transferred  until  the  stock  is  brought  here  and 
duly  transferred  on  the  books  of  the  company,  would  not 
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such  not  a  tranafer,  without  an  order  of  Courts  be  in  viola- 
tion of  law  t 

ChicJcering  &  Thomas,  for  Respondent. 

The  stock  is  personal  property.  As  such,  it  is  governed 
by  the  law  of  the  owner^s  domicile.  By  such  law  it  passed 
upon  the  owner's  death  to  his  executor.  The  executor  has 
transferred  the  stock  in  accordance  with  the  forms  prescribed 
by  both  the  Uz  domicilii  and  the  lex  rei  sitw.  Has  such 
transferee  the  right  to  have  the  stock  transferred  to  his  name 
upon  the  books  of  the  defendant  corporation,  or  in  default 
thereof  to  maintain  an  action  for  damages?  The  disability 
of  a  foreign  executor  to  sue  in  the  Courts  of  this  State  is  a 
personal  one,  and  does  not  pass  to  his  vendee  or  assignee. 
(Harper  v.  Butler,  2  Pet.  239 ;  Grace  v.  Hannah,  6  Jones'  Law, 
N.  C,  94;  Andrews  v.  Carr,  26  Miss.  577;  Thomas  v.  Beister, 
3  Ind.  369.) 

Mtbick,  J. ; 

From  the  agreed  statement  of  facts  it  appears  that  Mathew 
Bird  was  a  resident  of  the  State  of  New  York,  in  which  State 
he  died  testate.  By  his  will  he  nominated  Mary  Bird  execu- 
trix and  Edward  O.  Bird  executor  thereof.  In  the  will  waa 
a  clause  ^'  that  my  said  executrix  and  executor,  and  the  sur- 
vivor of  them,  shall  have,  and  I  hereby  give  to  them,  and  the 
survivor  of  them,  full  power  and  lawful  authority  to  sell  and 
convey  all  or  any  part  of  my  real  or  personal  estate  if  they 
shall  think  proper  and  necessary  to  do  so  at  any  time  after 
my  decease."  The  will  was  duly  admitted  to  probate  in  New 
York^  and  letters  testamentary  issued  to  said  Edward  O.  Bird, 
who  alone  appeared  and  qualified.  At  the  time  of  his  death 
Mathew  Bird  was  the  owner  of  two  hundred  and  fifty  shares 
of  the  capital  stock  of  the  defendant  corporation,  standing  in 
his  name,  and  the  certificates  therefor  were  in  his  possession. 
After  the  issuance  of  letters,  Edward  O.  Bird,  as  such  execu- 
tor, sold  the  stock  to  plaintiff  and  assigned  the  certificates  by 
indorsement  and  delivery.  The  plaintiff  presented  to  defend- 
ant proof  of  the  foregoing  facts  and  demanded  the  trans- 
fer of  the  stock  on  the  books  of  defendant,  which  was  re- 
fused.    The  Court  below   rendered  judgment  for  plaintiff| 
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directing  the  defendant  to  transfer  the  stock.  The  judgment 
is  correct  An  executor  or  administrator  in  another  jurisdic- 
tion, with  power  to  sell,  and  having  property  of  his  testator 
or  intestate,  may  sell  the  same,  and  vest  the  title  in  the  pur- 
chaser. The  title  of  the  purchaser  was  complete  as  between 
the  parties  when  the  certificate  had  been  indorsed  and  deliv- 
ered; it  was  not  necessary  to  have  letters  of  administration 
issued  in  this  State  in  order  to  obtain  a  transfer  on  the  books 
of  the  corporation.  (§  824,  Civ.  Code.)  The  bond  provided 
for  in  §  326  was  not  requir^  by  defendant  After  the  transfer 
had  been  made,  what  was  there  remaining  in  the  estate  to  be 
administered  upon  in  this  State  t 

In  the  absence  of  any  statement  to  the  contrary,  we  pre- 
sume that  the  law  of  New  York  in  regard  to  the  issuance  of 
letters  to  the  executor  alone,  and  his  power  to  act  as  sole  ex- 
ecutor, is  the  same  as  in  this  State. 

Judgment  affirmed. 

Thosntok^  3.p  and  Shabpstbut,  J.,  concurred. 


(No.  7,142. —  Dexwrtment  One.] 

JOSEPH  GRAHAM  m  Ux.  v.  MARCUS  H.   OVIATT 

BT  AI^ 

PoBBCLOSUBB  OF  MoBTGAOS  —  Pabtibs  —  HoafBSTBADw — O.  mortsaged  laad 
to  8.  for  five  thousand  dollan,  and  afterwarda  filed  a  declaration  of  borne* 
■tead  on  the  mortgaged  proper^'  and  other  property  contlguons  thereto 
(the  whole  property  being  of  the  '«aine  of  sixteen  thousand  dollars).  Under 
a  Judgment  In  an  action  of  forecloeare,  sabsequently  commenced  against 
O.  (his  wife  not  being  a  party),  8.  purchased  the  mortgaged  premises 
and  received  a  deed,  and  O.  delivered  possession  of  the  premises  to  him. 
In  an  action  of  ejectment  by  O.  and  wife, 
B^dt  That  it  was  clear,  upon  the  face  of  the  declaration  of  homestead,  that 
it  was  not  Intended  thereby  to  assert  a  title  hostile  to  that  held  under  the 
mortgage,  but  one  in  subordination  to  It,  and  tliat  Judgment  was  rightly 
entered  for  the  defendant. 

Appeai«  from  a  judgment  for  the  defendant,  and  from  an 
order  denying  a  new  trial  in  the  Superior  Court  of  Alameda 
County.    CRA.KE,  J. 
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The  f  ndings  and  an  order  of  judgment  were  filed  in  tlie 
Third  District  Court,  County  of  Alameda,  by  McKee,  J,,  but 
the  judgment  was  rendered  in  the  Superior  Court. 

O.  F.  dk  William  H.  Sharp,  for  Appellants. 

The  interest  of  the  wife  can  not  be  affected  by  any  judgment 
against  her  husband,  made  after  the  declaration  of  homestead, 
in  which  she  was  not  made  a  party.  (Civ.  Code^  §  1242; 
Flege  ▼•  Oarvey,  47  CaL  371 ;  McCracken  v,  Harris,  64  id.  81 ; 
Sullivan  v.  HendricJesan,  id.  268 ;  Flege  v.  Oarvey,  47  id.  375 ; 
Homestead  Act,  amended  in  1860,  Stata.  I860,  811;  Barber  v. 
Babel  36  CaL  14.) 

Columbus  Bartlett,  tor  Bepeondent 

Where  the  homestead  in  the  declaration  includes  several  lots 
of  land,  and  the  lot  on  which  the  residence  is  situated,  equals 
or  exceeds  five  thousands  dollars  ($5,000)  in  value,  the  home- 
stead claim  is  void  as  to  all  the  lots  included  therein,  over  and 
above  the  one  thus  occupied  as  a  homestead  residence.  (Mc- 
Donald V.  Badger,  23  CaL  393.)  The  wife  of  Joseph  Graham 
was  neither  a  necessary  nor  proper  party  to  the  suit  brought  by 
Strobridge  to  foreclose  his  mortgage.  The  husband,  as  the 
head  of  the  family,  was  the  proper  person  to  sue.  As  such,  it 
was  his  duty  to  defend  the  homestead  claim.  The  legal  title 
was  in  him  after  as  well  as  before  he  filed  the  declaration;  the 
filing  of  the  declaration  simply  restricted  his  power  of  aliena- 
tion.   (Qee  V.  Moore,  14  CaL  473.) 

MoBBisoK^  C.  J. : 

Ejectment  to  recover  a  tract  of  land  lying  in  Alamenda 
County.  Plaintiffs  claim  under  a  homestead  right,  and  defend- 
ants under  a  mortgage  executed  by  plaintiff,  Joseph  Graham, 
and  a  foreclosure  proceeding  founded  thereon. 

It  appears,  from  the  findings,  as  well  as  from  the  bill  of 
exceptions  in  the  case,  that  Graham  and  his  wife  were  in  pos- 
session of  the  land  in  controversy  from  the  year  1866  down 
to  some  time  in  the  year  1875,  but  in  what  right  they  held  the 
possession  does  not  appear  from  the  record. 

On  the  28th  day  of  May,  1872,  the  husband  (Joseph  Gra- 
ham executed  a  mortgage  upon  the  property  to  secure  a  debt 
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of  five  thousand  dollars  due  to  J,  W.  Strobridge,  and  on  the 
4th  day  of  November,  1874,  the  mor^agee  (Strobridge)  com- 
menced a  suit  in  the  Third  District  Court  for  the  foreclosure 
of  his  mortgage.  That  suit  was  prosecuted  to  final  judgment, 
and  an  order  of  sale  having  been  issued  thereon,  the  mort- 
gaged premises  were  sold,  and  there  having  been  no  redemp- 
tion, a  Sheriff's  deed  was  duly  executed  to  the  purchaser  at 
such  sale.  After  Strobridge  obtained  the  Sheriff's  deed,  the 
plaintiff  Joseph  Graham  voluntarily  surrendered  the  possession 
of  the  premises  to  him,  and  defendants  have  succeeded  to  the 
title  acquired  in  the  manner  above  stated. 

On  the  7th  day  of  July,  1874,  the  plaintiff,  Joseph  Graham, 
filed  a  declaration  of  homestead  on  the  property  in  controversy, 
and  also  included  in  his  declaration  another  piece  of  property 
lying  contiguous  to  it.  In  such  declaration  it  is  stated  that  '^  the 
aforesaid  described  premises  (those  in  controversy  in  this  ac- 
tion) are  subject  to  a  mortgage  held  by  James  H.  Strobridge 
for  the  sum  of  five  thousand  dollars,  with  three  hundred  dollars 
interest  thereon." 

It  is  not  apparent  to  us  how  the  declaration  of  a  homestead 
by  Graham  in  1874,  could  override  a  mortgage  upon  the  land 
executed  by  him  in  1872;  but  it  is  obvious  that  it  was  not 
intended  that  such  should  be  its  effect  The  entire  property 
covered  by  the  homestead  declaration  was  of  a  value  far  ex- 
ceeding five  thousand  dollars  —  the  limit  of  a  homestead  claim. 
We  find  in  the  bill  of  exceptions  this  statement  respecting  its 
value:  "  The  proof  shows  that  the  whole  of  said  premises,  in- 
cluding the  land  and  buildings  at  the  time  of  filing  said  home- 
stead declaration  [were],  and  now  are  of  the  value  of  about 
sixteen  thousand  dollars." 

We  repeat,  therefore,  that  it  is  clear  upon  the  face  of  the 
declaration  of  homestead  that  it  was  not  intended  thereby  to 
assert  a  title  hostile  to  that  held  under  the  mortgage,  but  one 
in  subordination  to  it  The  Court  below  took  this  view  of  the 
case,  and,  as  we  think,  very  properly. 

Judgment  affirmed. 

Ross^  J.f  and  MoEra stbt,  J.,  concurred. 
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tNo.  7,420. —  Department  One.1 

L.  L.  BEAUCHAMP  v.  J.  W.  AECHER  w  ai. 

CoNTBACT  or  Salb  —  Salb. —  The  plaintiff  contracted  with  the  defendants 
for  the  purehaie  of  a  lot  of  cattle  of  certain  brands,  then  running  with  a 
larger  herd  on  the  defendants'  ranch  —  paying  to  the  defendants  a  portion 
of  the  purchase  money  —  but  neither  party  knew  how  many  cattle  there 
would  be  of  the  description  agreed  upon,  nor  was  there  any  time  fixed 
for  the  delivery  of  the  cattle  or  the  payment  of  the  balance  of  the  pur- 
chase money.  The  plaintiff  notified  the  defendants  that  on  a  day  speci- 
fied he  would  receive  the  cattle,  and,  on  that  day,  the  cattle  having 
been  tendered  to  him  by  the  defendants,  offered  in  payment  of  the  bal- 
ance due  a  check  —  payable  two  days  after  sight  —  which  the  defendants 
refused  to  accept;  and  told  the  plaintiff  that  If  he  paid  the  money  be 
could  have  the  cattle,  and  otherwise  not  Several  days  afterward,  the 
plaintiff  tendered  to  the  defendants  the  balance  of  the  purchase  money, 
and  subsequently,  but  on  the  same  day,  the  defendants  tendered  to  tiic 
plaintiff  the  money  paid  by  him,  each  tender  being  refused.  In  an  ac- 
tion for  replevin  of  the  cattle. 
Held,  That  the  contract  was  executory  In  its  nature;  that  the  payment  of  the 
price  and  the  delivery  of  the  cattle  were  concurrent  conditions;  that, 
the  time  of  delivery  havinx  been  fixed  by  the  plaintiff,  he  should  hav(^ 
been  prepared  to  pay  the  balance  of  the  purchase  money,  and  his  failure 
to  do  so  gave  the  defendants  the  right  to  rescind;  and  that  this  right 
was  not  defeated  by  the  tender  made  by  plaintiff  sntwequcntly  to  his  de- 
fault. 

Appeai.  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  San  Luis  Obispo  County.    McMubtbt,  J. 

The  following  finding  of  the  Court  will  illustrate  the  points 
made  by  Respondent's  counsel: 

That  on  April  let,  1880,  the  plaintiff  bought  from  the  de^ 
fendants  all  of  the  cattle  of  the  kind,  brand,  and  description 
mentioned  in  the  plaintiff's  complaint  and  in  the  defendants' 
answer,  then  running  in  a  band  of  two  hundred  and  fifty 
head  of  cattle  belonging  to  defendants,  at  the  agreed  price  of 
twenty-two  dollars  and  fifty  cents  for  the  steers,  and  twenty 
dollars  for  the  heifers,  the  plaintiff  paying  the  defendants 
at  the  time,  as  part  of  the  purchase  money,  one  hundred 
dollars  in  a  wght  check  on  Grant,  Lull  &  Co.  ♦  •  • 
and  in  a  few  days  thereafter  plaintiff  paid  to  defendants  of 
said  purchase  money  the  sum  of  one  hundred  and  fifty 
dollars,  in  a  check  on  said  Grant,  LuU  &  Co.,  payable  ten 
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days  after  sight,  both  of  which  said  checks  were  accepted  by 
defendants  and  the  money  by  them  drawn  thereon. 

W.  J.  &  Wm.  Oraves  £  Ernest  Graves,  for  Appellanta. 

Beauchamp  never  owned  the  cattle,  nor  was  he  entitled  t0 
their  possession.  The  delivery  of  the  cattle  and  the  payn:iesnt 
of  their  price  were  concurrent  acts,  under  the  agreement  of 
sale.  (Benj.  on  Sales,  §§  310,  311,  320,  592,  677,  and  notes; 
Southwestern  Freight  etc.  Co.  v.  Plant,  46  Mo.  617 ;  Scudder 
V.  Bradbury,  106  Mass.  422-427;  Knight  v.  N.  E.  W.  Co.,  2 
Gush.  271-288;  Barnes  v.  Bartlett,  15  Pick.  77;  Putnam  ▼. 
Lamphier,  36  CaL  167;  2  Kent's  Com.  497 ;  Riddle  v.  Yamum, 
20  PicL  283;  Dermy  v.  Williams,  6  AUen,  3,  4;  Heilbutt  ▼. 
Hichson,  L.  R.,  7  C.  P.  449 ;  Caruthers  v.  MeOarvey,  41  Cal. 
16.)  The  payment  or  tender  of  the  price  was  a  condition 
precedent  to  his  touching  the  cattle,  and  unless  he  paid  when> 
they  were  parted  out,  he  could  not  take  them  or  sue  for  them.- 
(2  Kent's  Com.  493-497 ;  Hanson  v.  'Meyer,  6  East,  553 ;  Lupitt 
V.  Marie,  6  Wend.  77 ;  S.  C,  21  Am.  Dec.  256 ;  Barrett  v.  Ood- 
dard,  3  Mason,  111,  112 ;  Simmons  v.  Swift,  5  Bam.  &  Cress.. 
857 ;  Hodgson  v.  Barrett,  33  Ohio  St  63 ;  S.  C,  31  Am.  R  627  \: 
Henderson  v.  Lauch,  21  Penn.  369 ;  Kelly  v.  Upton,  5  Duer,, 
340 ;  Morton  r.  Lamb,  7  T.  R.  125 ;  Bloxam  v.  Sanders,  4  Bam. 
&  Cress.  941.)  The  Archers  had  the  right  to  retain  the  cattla 
after  Beauchamp's  refusal  to  pay  the  price,  and  to  rescind  the 
sale;  and  they  did  rescind.  (Civ.  Code,  §§  1688,  1691,  1749; 
Benedict  v.  Field,  16  N.  T.  596 ;  Des  Arts  v.  Leggett,  id.  682 ; 
NeU  V.  Cheves,  1  Bail.  637;  Neil  v.  Tillman,  id.  538;  Picleett 
V.  Cloud,  id.  362.)  The  contract  of  sale  was  extinguished  by  the 
Archers*  offer  to  perform  it  May  28th,  1880,  and  Beauchamp's 
tender,  June  2d,  1880,  came  too  late.    (Civ.  Code,  §  1682.) 

W.  H.  Spencer,  J.  N.  Turner,  and  Craig  dk  Meredith,  for 
Eespondent 

The  first  finding  of  the  Court  is  that  the  plaintiff  bought 
from  defendants  the  cattle  sued  for,  on  April  1st,  1880,  and 
at  the  time  paid  to  them  part  of  the  purchase  price.  The 
title  and  ownership  of  the  cattle  then  vested  in  the  plaintiff. 
Plaintiff  paid  defendants  during  April,  1880,  of  the  purchase 
money,  two  himdred  and  fifty  dollars,  in  two  checks  upon 
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Grant,  Lull  &  Co.,  of  Cambria,  and  defendants  accepted  these 
checks  without  question,  and  obtained  the  money  thereon 
upon  presentation.  On  May  28th,  1880,  when  the  cattle  were 
separated,  defendants  without  any  previous  intimation  re- 
fused to  accept  plaintiff's  check  on  the  same  parties,  for  three 
hundred  and  twenty-five  dollars,  the  balance  of  the  purchase 
pricey  giving  no  reason  whatever  for  such  refusal  Under  the 
facts,  plaintiff  was  clearly  entitled  to  a  reasonable  time  with- 
in which  to  obtain  and  tender  the  money.  Defendants^ 
attempted  recession  was  not  until  after  the  tender  and  de- 
mand by  plaintiff  on  June  2d,  1880.  (Civ  Code,  §§  1689, 
169L) 

Boss,  J.: 

On  the  1st  of  April,  1880,  the  plaintiff  contracted  with  the 
defendants  for  the  sale  by  the  latter  to  him  of  a  lot  of  cattle 
of  certain  brands,  which  were  then  running  with  a  larger  herd 
on  their  rancho.  The  price  agreed  upon  was  twenty-two  dol- 
lars and  fifty  cents  per  head  for  the  steers,  and  twenty  dollars 
per  head  for  the  heifers;  and  plaintiff  paid  to  the  defendants 
two  hundred  and  fifty  dollars  on  account  of  the  purchase 
price.  At  the  time  of  the  contract  neither  plaintiff  nor  de< 
fendants  knew  how  many  cattle  there  would  be  of  the  de- 
scription agreed  on,  nor  was  there  any  time  fixed  for  the  as- 
certainment of  that  fact  or  the  delivery  of  and  payment  for 
them.  On  the  27th  of  May  plaintiff  notified  the  defendants 
that  he  would  receive  the  cattle  on  the  succeeding  day,  May 
28th;  and  on  that  day  went,  with  two  employees,  to  the  de- 
fendants' rancho  for  that  purpose.  Plaintiff  and  defendants 
then  got  together  the  entire  herd,  consisting  of  two  hundred 
and  fifty  head,  out  of  which  they  selected  those  of  the  descrip- 
tion mentioned  in  the  contract,  numbering  twenty-six  in  all, 
and  consisting  of  twenty-two  steers  and  four  heifers.  When 
the  twenty-six  were  so  separated  they  were  agreed  upon  as 
the  cattle  contemplated  by  the  contract  of  April  1st  The 
parties  then  ascertained  by  computation  that  the  balance  of 
the  purchase  price  was  three  hundred  and  twenty-five  dollars, 
and  the  defendants  thereupon  tendered  the  plaintiff  the  cattle 
and  demanded  of  him  -payment  of  that  sum.     The  plaintiff 
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did  not  have  the  money,  but  offered  the  defendants  a  check 
for  the  amount  on  Grant,  Lull  &  Co.,  payable  two  days  after 
sight  Defendants  refused  to  take  the  check  in  payment,  and 
told  the  plaintiff  if  he  did  not  pay  them  the  money  for  the 
cattle  they  would  turn  them  back  with  the  herd  —  whereupon 
the  plaintiff  asked  defendants  to  hold  the  cattle  until  he  could 
go  to  Cambria  (a  distance  of  twenty  miles)  and  get  the  money 
for  them,  or  that  defendants  accompany  him  on  the  roa3 
with  the  cattle  and  he  would  get  the  money  at  Cambria,  or 
sooner  if  he  could.  The  defendants  having  refused  to  accede 
to  either  of  these  propositions,  the  plaintiff  left  and  the  de- 
fendants turned  the  twenty-six  head  of  cattle  back  with  their 
herd.  Several  days  afterwards,  to  wit,  on  the  2d  day  of  June, 
the  plaintiff  returned  to  the  defendants'  rancho  and  there  ten- 
dered them  three  hundred  and  twenty-five  dollars,  and  de- 
manded possession  of  the  cattle.  The  defendants  refused  to 
accept  the  money,  or  to  make  the  delivery,  and  subsequently, 
but  on  the  same  day,  offered  to  the  plaintiff  the  two  hundred 
and  fifty  dollars,  received  by  them  at  the  inception  of  the  con- 
tract. This  the  plaintiff  refused  to  take,  and  afterwards  in- 
stituted this  action  to  recover  possession  of  the  twenty-six 
head  of  cattle,  or  their  value. 

It  is  quite  evident  that  the  contract  of  April  Ist  was  execu- 
tory in  its  nature,  and  that  a  property  in  the  subject-matter 
of  it  did  not  then  pass  to  the  plaintiff;  for  it  was  not  then 
known  by  either  party  what  or  how  many  cattle  in  the  de- 
fendant's herd  would  come  within  the  description  agreed  on. 
All  this  was  a  matter  for  future  ascertainment  By  the  con- 
tract the  time  for  their  identification  was  not  fixed,  nor  was 
anything  said  about  the  time  of  the  delivery  or  of  the  pay- 
ment of  the  balance  of  the  purchase  price.  In  such  cases  the 
law  presumes  that  the  parties  intended  to  make  the  payment 
of  the  price  and  the  delivery  of  the  possession  concurrent 
conditions.  (Benjamin  on  Sales,  438,  499;  2  Kent's  Com., 
side  page  496.)  When,  therefore,  the  plaintiff  went,  in  ac- 
cordance with  the  previous  notice  given  by  him,  to  the  de- 
fendants' rancho,  for  the  purpose  of  receiving  the  cattle,  he 
should  have  gone  prepared  to  pay  the  balance  of  the  purchase 
money;  for  the  part  payment  made  by  him  at  the  time  of  en- 
tering into  the  contract  did  not  operate  to  invest  him  with  a 
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'property  in  the  cattle,  and  the  right  of  the  defendants  to 
have  the  whole  purchase  money  paid  before  they  parted  with 
the  possession,  left  them  at  liberty  to  rescind  upon  the  failure 
of  the  plaintiff  to  comply  with  his  part  of  the  agreement 
NeU  V.  Cheves,  1  Bail.  S.  C.  639;  Pickett  v.  Cfloud,  id.  362; 
Civ.  Code,  §  1749.)  The  plaintiff  no  doubt  supposed  that  the 
defendants  would  take  the  check  on  Grant,  Lull  &  Co.,  pay- 
able two  days  after  sight,  but  they  were  not  bound  to  do  so; 
nor  were  they  legaDy  bound  to  go  with  him  to  Cambria  for 
the  money,  or  to  wait  until  he  could  go  there  for  it  The 
plaintiff  himself  fixed  the  time  for  the  selection  and  deliv- 
ery of  the  cattle,  to  which  the  defendants  agreed,  and  the  law 
imposed  upon  him  the  duty  of  being  prepared  to  pay  the 
money.  (Benjamin  on  Sales,  449,  624;  2  Kent's  Com.  496-7.) 
Having  failed  to  comply  with  his  part\>f  the  agreement,  the 
defendants  were  at  liberty  to  rescind  the  contract,  which,  of 
course,  involved  the  return  of  the  money  they  received  under 
it  This  right  of  rescission  on  their  part  was  not  defeated  by 
the  tender  made  by  the  plaintiff  subsequent  to  his  default,  at 
which  time  the  cattle  in  controversy  were  returned  to  the  herd, 
the  gathering  of  which,  in  the  first  instance,  according  to  the 
findings  of  the  Court,  consumed  four  hours,  and  would  consume 
the  same  period  a  second  time,  besides  entailing  damage  to  the 
herd  to  the  amount  of  twenty-five  dollars. 
Judgment  reversed  and  cause  remanded. 

McKii78TBT,  J.,  and  MoKee,  J.,  concurred. 


(No.  7,057. —  Department  One.) 

JAMES  E.  GKAVES  v.  G.  H.  MOORE  et  ai^ 

flBERIVF BZKCDTION  —  COUNSBL        FbBS DAMAOBB  —  CONFLICT        OV        BTI- 

DKNCB. —  The  plaintiff  as  Sheriff,  under  an  execution  In  tayor  of  the  defend- 
ants, levied  on  certain  personal  property ;  but  before  the  sale  S.  ft  Co.,  and 
also  one  8.,  each  claimed  the  property  pursuant  to  §  6S9  of  the  Code  of 
Ciyll  Procedure.  Written  notice  of  the  latter  claim,  and  also  (it  web 
claimed)  of  the  former,  was  given  by  plaintiff  to  the  defendant,  who  de- 
liyered  to  the  plaintiff  an  indemnity  bond,  against  the  claim  of  8.,  and 
ordered  him  to  sell.  After  the  sale,  8.  A  Co.  sued  the  plaintiff  for  the  yalue 
4>f  the  property,  which  was  paid.     In  an  action  to  recover  the  amount 
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of  the  Judgment,  also  one  hundred  dollars  paid  as  counsel  fees,  the  Court 
found  (among  other  facts)  that  the  plaintiff  notified  the  defendants  of  th« 
claim  of  S.  ft  Co.,  and  was  thereupon  directed  to  sell. 
Beld,  That  upon  the  former  point  the  evidence  was  conflicting,  and  therefor* 
sufficient  to  sustain  the  finding;  and,  held,  further,  that  the  plaintiff  was 
entitled  to  recoyer  not  only  the  amount  of  the  Judgment*  but  the  expenses 
attending  the  action  which  he  had  to  defend. 

Appeal  from  a  judgment  for  the  plaintiff,  and  from  an 
order  denying  a  new  trial  in  the  Twentieth  District  Court, 
County  of  Monterey,     Beldbw,  J. 

The  complaint  (besides  other  facts  stated  in  the  opinion) 
alleged  in  effect  that,  after  the  seizure  of  the  billiard  table, 
Strahle  &  Co.  demanded  of  this  plaintiff  the  possession  of  the 
same,  claiming  to  }>e  the  owners ;  that  the  plaintiff  notified  the 
defendants  of  the  claim,  and  that  thereupon  the  defendants 
instructed  him  to  sell,  notwithstanding  the  said  daim;  that 
upon  the  service  of  the  summons  in  the  action  against  him, 
he  notified  the  attorneys  of  the  defendants,  who  appeared  in 
the  action  but  afterwards  abandoned  the  same,  and  notified 
the  plaintiff  that  they  would  make  no  further  defense;  that 
by  reason  of  such  abandonment  the  plaintiff  was  compelled 
to  employ  attorneys,  and  became  bound  to  pay  and  did  pay 
them  one  hundred  dollars  for  their  services*  The  Court  found 
these  allegations  to  be  true.  The  evidence  with  reference  to 
the  notice  to  defendants  of  S.  &  Co/s  claim  was  substantially 
as  follows :  A  letter  of  defendant's  attorneys,  the  material  parts 
of  which  are  as  foUows: 

"  San  Fbanoisoo,  February  22d,  1877. 

''Messrs.  Moore,  Hunt,  &  Co.  have  handed  us  your  letter 
dated  February  20th,  1877,  *  ♦  ♦  We  have  no  orders 
to  make  in  the  premises  mentioned  in  your  letter  to  them, 
except  that  you  proceed  to  sell,  and  remit  the  proceeds  to 
ns.     *     *    *'' 

A  letter  of  plaintiff  to  defendants,  dated  Fc>bruary  20th, 
1877,  informing  them  that  the  property  was  advertised  for 
sale,  and  saying,  "  if  you  wish  any  order  made,  send  it  down/' 
but  containing  no  allusion  to  the  claim  of  S.  &  Co.  One 
Nichols,  the  plaintiff's  deputy,  testified  that  on  or  about  the 
20th  day  of  February,  1877,  he  wrote  to  defendants,  inform- 
ing them  of  S.  &  Co^'s  claim,  and  that  the  letter  waa  properiy 
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mailed^  and  that  the  letter  above  referred  to,  of  February  20thy 
1877,  waa  not  the  letter  he  wrote.  The  defendants  and  their 
attorneys  each  testified  that  no  such  letter  was  received. 

W.  J.  A  William  Graves  and  O'Connor  £  Pardow,  for  Ap- 
pellants. 

In  the  absence  of  an  authorization  in  writing,  to  proceed 
with  the  sale  in  disregard  of  the  claim  and  demand  of  said 
St.  Germain,  there  is  no  presumption  that  appellants  directed 
the  seizure  and  sale  of  the  property.  (AveriU  v.  Williams,  1 
Denio,  601;  PoL  Code,  §  4185;  Hyde  v.  Cooper,  26  Vt  652.) 
To  make  the  creditors  in  the  writ  responsiUe  for  the  tres- 
pass, they  must  have  authorized  it.  To  authorize  it  so  as  to 
cover  the  oflScer,  they  must  have  been  informed  of  the  claim 
of  St  Germain,  and  it  was  the  duty  of  the  ofiicer  to  give  the 
information.  (Freeman  on  Ex.,  §  273;  West  v.  Shochley,  4 
Harr.  287;  Hopkins  v.  Smith,  7  J.  J.  Marsh.  263;  Lothrop  v. 
Arnold,  25  Me.  186 ;  Adams  v.  Freeman,  9  Johns.  117 ;  Free- 
man on  Ex.,  §  276;  Williams  v.  McOrade,  13  Minn.  177.) 
Counsel  fees  form  no  part  of  the  legal  damage  suffered  by  the 
officer  in  a  case  of  this  character. 

William  H.  Webb  and  James  A.  Wall,  for  Sespondeni. 

''Where  the  plaintiff  directs  the  sale  to  be  made^  he  is  a 
trespasser  with  the  officer."  (Armstrong  v.  Dubois,  1  Abb. 
App.  Dec  8 ;  Canifax  v.  Chapman,  7  Mo.  175 ;  SyndacJcer  v. 
Brosse  61  HL  357 ;  Stewart  v.  Wells,  6  Barb.  79 ;  Chambers  v. 
Clearwaierf  1  Abb.  App.  Dec  341 ;  Goodyear  v.  Willitsen,  42 
Cal.  11.)  It  is  not  necessary  that  the  instruction  shall  be  in 
writing.  {Lewis  v.  Johns,  34  Cal.  629 ;  Murray  v.  Binninger, 
8  Abb.  App.  Dec.  336;  Hyde  v.  Cooper,  26  Vt.  552;  Deal  v. 
Bogue,  20  Pa.  St.  228.)  Under  this  state  of  facts  we  under- 
stand the  law  to  be  that  respondents  is  entitled  to  recover  of 
appellants  the  amount  of  this  judgment  recovered  against  him 
by  St  Germain,  and  all  that  he  necessarily  lost  or  expended 
in  resisting  said  suit  (Freeman  on  Ex.,  §  275,  p.  451 ;  Humr 
phreys  v.  Pratt,  2  D.  and  C.  I.  288;  S.  C,  5  Bligh,  N.  R, 
154;  Sanders  v.  Hamilton,  8  Dana,  550;  Stoyel  v.  Cadv.  4 
Day,  226;  Civ  Code,  §  1969;  Freeman  on  Ex.,  §§  278,  275; 
Davis  V.  NewkirJc,  5  Nenio,  94 ;  Ball  v.  Loomis,  29  N.  Y.  412 ; 
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Weizell  v.  Waters,  18  Mo.  396 ;  Sanden  y.  HamiUan,  8  Dana^ 
550;  Stoyel  v.  Cody,  4  Day,  226.) 

McEjbb,  J. : 

By  an  execution  issued  on  a  judgment  in  favor  of  the  ap- 
pellants in  this  case  against  one  Day,  the  respondent,  as  Sher- 
iff of  Monterey  County,  levied  on  certain  personal  property, 
including  a  billiard  table,  as  the  property  of  the  judgment 
debtor,  and  advertised  the  property  for  sale  to  satisfy  the  exe- 
cution. Before  the  day  of  sale,  Strahle  &  Co.,  and 
one  Soberanes,  each  for  himself,  claimed  the  billiard  table  pur- 
suant to  §  689  of  the  Code  of  Civil  Procedure.  Written  notice 
of  the  Soberanes  claim  was  given  to  the  appellants; 
and  it  was  claimed  that  a  like  notice  was  given  to  them,  by 
the  Sheriff,  of  the  claim  made  by  Strahle  &  Co.  After  the 
notification  which  the  appellants  did  receive,  they  executed  and 
delivered  to  the  Sheriff  an  indemnifying  bond,  and  ordered  him 
to  go  and  selL  The  Sheriff  accordingly  sold,  and  paid 
to  the  appellants  the  proceeds  of  sale  in  satisfaction  of  their 
execution.  Soberanes  abandoned  his  claim;  but  Strahle  &  Co. 
sued  the  Sheriff  for  the  billiard  table  in  an  action  of  claim 
and  delivery,  and  recovered  jtidgment  against  him,  which 
having  satisfied,  he  brought  the  action  against  the  appellants, 
out  of  which  this  case  arises,  to  recover  the  moneys  which  he 
had  paid  in  satisfaction  of  the  judgment,  and  one  hundred  dol- 
lars counsel  fee.  The  lower  Court  foimd  for  the  re- 
spondent, and  entered  judgment  against  the  appellants, 
from  which  and  an  order  denying  a  new  trial  they  appeal; 
and  it  is  contended  that  the  judgment  is  erroneous,  because 
the  finding  of  the  Court  —  that  the  appellants  were  notified  of 
the  claim  made  for  the  billiard  table  by  Strahle  &  Co.,  and 
that  upon  such  notification  they  ordered  the  respondent  to 
proceed  with  the  sale  of  the  property  —  is  not  sustained  by 
the  evident.  But  the  record  shows  tliat  there  was  sufficient 
proof  of  circumstances  in  connection  with  the  admitted  notice 
of  claim  received  by  the  appellants,  and  their  immediate 
execution  and  delivery  of  the  bond  of  indemnity,  and  the  order 
given  by  them  to  the  Sheriff  to  go  on  and  sell,  from 
which  the  Court  might  reasonably  infer  that  the  appellants 
were  actually  notified  by  letter  from   the   Sheriff's   office   of 
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the  daim  made  by  Strahle  &  Oo.  Upon  the  question  there 
was,  it  is  true,  a  conflict  of  evidence.  And  the  rule  is  now 
settled  beyond  controversy  that  where  there  is  any  evidence  to 
sustain  the  finding  of  a  fact  material  to  the  recovery  in  a  case 
it  will  not  be  revised  by  this  Court 

It  is  next  contended  that  the  Court  erred  in  allowing  re- 
spondent one  hundred  dollars,  paid  by  him  as  counsel  fee  for 
defending  the  action  brought  against  him  by  the  claimant. 
First,  because  there  is  no  allegation  in  the  complaint  that  it 
was  paid.  Secondly,  because  such  a  fee  formed  no  part  of 
the  legal  damage  sustained  by  the  respondent 

But  it  is  substantially  alleged  that  the  appellants  aban- 
doned the  defense  of  the  action  against  the  respondent;  and 
that,  in  consequence  thereof,  he  had  to  employ  counsel  to  con- 
duct his  defense;  for  which  he  became  bound  to  pay,  and  did 
pay,  a  fee  of  one  hundred  dollars.  Payment  of  such  a  fee 
was  in  fact  made;  and  we  think  that  the  respondent  was 
entitled  to  recover  it;  because  the  appellants,  by  their  agree- 
ment of  indemnity,  engaged  to  save  him,  as  Sheriff,  from  the 
legal  consequences  of  selling  the  property  of  the  claimant; 
and  their  engagement  applied  not  only  to  the  act  of  selling, 
bat  to  all  the  consequences  resulting  to  him  from  that  act. 
(CSv.  Code,  §§  2772,  2775.)  Having  been  compelled  to  pay  by 
the  judgment  against  him,  he  has  a  right  to  recover  not  only 
the  amount  of  the  judgment,  but  the  expenses  attending  the 
action  which  he  had  to  defend.  (Duffield  v.  Scott,  3  T.  R  374 ; 
Stark  V.  Baney,  18  Cal.  622.) 

Judgment  and  order  affinned. 

Boss^  J.,  and  MoKinstby,  J.,  concurred. 


INo.  7,494. —  Department  Tw«.l 

S-  B.  EMERSON  v.  B.  D.  WEEKS  et  ai^ 

AcnoH   wow   Bbnt  —  Laicdlobd   and  Tenant  —  Sdfficibnct   or  Btidrncb.— 

Hel4,  Tbat  the  evidence  stated  In  the  opinion  Justified  the  finding  that 

the  relation  of  landlord  and  tenant  did  not  exist  between  the  plaintiff 
and  defendants. 
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Appeal  from  a  judgment  for  the  defendants  and  from  an 
order  denying  a  motion  for  a  new  trial,  in  the  Superior  Oourt 
of  San  Mateo  Coimty.    Head,  J. 

McKisick  &  Bcmkin,  for  Appellant. 

Fox  &  B088,  for  BespondenL 

Mobsison,  0.  J. : 

The  plaintiff  brought  this  action  to  recover  of  the  defend- 
ants the  sum  of  three  thousand  two  hundred  and  seventy- 
two  dollars,  the  rent  of  certain  lands,  situate  in  the  County 
of  San  Mateo,  for  the  year  conmi^icing  on  the  10th  day  of 
October,  1877,  and  ending  at  a  corresponding  period  in  the 
year  1878.  It  is  admitted  that  the  premises  to  recover  the 
rent  of  which  this  action  was  brought,  were  leased  by  the 
plaintiff  to  one  Robinson  J.  Weeks,  the  father  of  the  defend- 
ants, for  the  term  of  ten  years,  commencing  on  the  10th  day 
of  October,  1873,  but  it  is  claimed  that  a  new  contract  was 
entered  into  between  the  plaintiff  and  the  defendants,  witli 
the  consent  of  R  J.  Weeks,  the  original  lessee,  whereby  the 
defendants  were  to  use,  occupy,  and  cultivate  the  land  for  the 
year  commencing  on  the  10th  of  October,  1877,  and  ending 
October  10th,  1878,  and  to  pay  the  same  rent  therefor  that 
was  agreed  upon  in  the  first  lease*  The  cause  was  tried  by 
the  Court  without  a  jury,  and  judgment  was  entered  in  favor 
of  the  defendants. 

The  findings  are  all  adverse  to  the  plaintiff,  and  if  sus- 
tained by  the  evidence,  the  conclusion  arrived  at  by  the  Court 
is  undoubtedly  correct  We  think  there  was  suflBcient  evi- 
dence to  justify  the  findings.  It  is  true  that  there  is  some 
conflict  in  the  evidence;  and  where  there  is  a  substantial  con- 
flict in  the  evidence,  the  rule  is  well  settled  that  this  Court 
will  not  reverse  the  judgment  The  defendant,  B.  D.  Weeks, 
testified  as  follows:  That  '^he  was  one  of  the  defendants; 
lived  on  the  ranch ;  knew  that  his  father  had  a  lease  from  the 
plaintiff;  never  leased  the  ranch  from  plaintiff;  never  rented 
it  from  him  for  the  cropping  season  of  1877-8;  witness' 
father  ran  the  ranch  but  got  into  trouble,  was  harassed  by 
his  creditors,  and  ran  it  for  the  season  of  1877-8  in  the  name 
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of  witness  and  Asa;  witness  never  promised  to  pay  plaintiff 
any  rent;  never  was  his  tenant;  never  agreed  to  become  his 
tenant;  never  had  anything  to  do  with  him;  witness  never 
got  any  part  of  the  crop  of  1877-8;  plaintiff  and  the  father 
of  witness  got  all  of  it,  except  what  went  to  pay  for  sup- 
plies. *  *  ♦  Witness  and  Asa  carried  on  the  ranch  in 
1877-8;  it  was  in  our  hands,  but  R  J.  Weeks  really  managed 
everything;  made  all  the  purchases;  hired  all  the  help  and 
gave  orders  in  his  name,''  etc 

The  other  witness,  Asa  Weeks,  testified  substantially  to  the 
same  facts.  He  says  that  ^'he  knew  his  father  had  a  lease 
from  the  plaintiff;  that  he  never  took  any  assignment  of  that 
lease  from  his  father  in  his  and  his  brother's  name;  never 
rented  the  ranch  from  the  plaintiff  for  the  cropping  season  of 
1877-8;  never  said  anything  to  him  on  the  subject;  never 
promised  to  pay  him  rent  *  *  *  R.  J.  Weeks  leased 
the  ranch  to  defendants  for  one  year  from  November  1st, 
1877;  the  ranch  was  run  in  the  name  of  himself  and  brother 
for  that  year,  but  his  father  managed  the  business  just  as 
before;  plaintiff  got  all  the  grain  raised  on  the  place  during 
the  season  of  1877-8  that  could  be  spared.'' 

From  this  evidence  the  Court  found,  and  was  fully  justified 
in  finding,  that  the  relation  of  landlord  and  tenant  never  ex- 
isted between  the  plaintiff  and  defendants;  that  defendants 
never  occupied  the  premises  with  the  permission  of  the  plain- 
tiff, and  that  they  never  promised  to  pay  him  any  rent  there- 
for. 

In  view  of  the  foregoing  evidence  this  Court  can  not  dis- 
turb the  judgment  of  the  Court  below. 

Judgment  and  order  affirmed. 

SHABFBTxnr,  J.,  and  Thobntoit,  J.,  concurred. 
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[No.  6,764. —  Department  One.] 

AUGUST  FRIXEN  t;.  CRISANTO  CASTRO  bt  ai. 

BPBCIFXC     PlBTOBMANCn  —  PAROL     COMTBACT     TO     CONTBT      LAND  —  PABT     PBB- 

lOBMAMcn  —  VaiTDOB  AMD  Vbndbx  —  CoKFLAXNT. —  In  an  action  b7  a 
▼endee  for  tbe  specifle  performance  of  a  contract  to  conyey  land,  the  coart 
foond  a  parol  contract  and  gaye  Judgment  for  tbe  plaintiff. 
Held,  Tbat  tbe  complaint  was  Inaufflclent  In  not  alleging  a  readiness  and  will- 
ingness on  tbe  part  of  tbe  plaintiff  to  paj  tbe  balance  of  tbe  porcbase 
price,  and  tbat  It  was  also  defectlye  la  the  ayerments  respecting  part 
performance. 

Appbal  from  a  judgment  for  the  plfdntifF  in  the  Twentieth 
District  Court,  County  of  Santa  Clara.     Bblden^  J. 

The  complaint  as  amended  contained  two  counts,  the  first 
of  which  alleged  that  the  defendants  ^^  promised  and  agreed 
to  sell  and  convey  to  the  plaintiff,  etc ;''  and  the  second,  that 
the  defendants  '^  promised  and  agreed  in  writing  to  sell  and  con- 
vey to  the  plaintiff."  The  first  count  also  alleged  that  "  plain- 
tiff took  possession  of  said  premises  immediately  after  said 
agreement  was  made,  and  has  ever  since  retained  the  exclu- 
sive possession  thereof  In  other  respects,  both  counts  were 
similar,  and  alleged  in  effect  that  the  purchase  price  was  one 
hundred  dollars,  and  that  the  plaintiff  paid  on  the  con- 
tract eighty-nine  dollars,  and  tendered  to  the  defendant  the 
balance;  and  that  defendants  refused  to  convey,  etc.,  bui 
there  was  no  offer  to  pay  the  balance  of  the  purchase  money, 
or  any  allegation  that  the  plaintiff  was  ready  and  willing  to 
do  so. 

The  Court  found  that  the  contract  was  by  parol,  and  in 
other  respects  found  the  allegations  of  the  complaint  to  be 
true. 

Houghton  &  Reynolds,  for  Appellant 

D.  M.  Delmaa,  for  Respondent 

The  Coubt: 

It  is  essential  that  the  plaintiff's  pleadings  show  a  readiness 
and  willingness  on  his  part  to  pay  the  balance  of  the  purchase 
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price  of  the  land  which  he  seeks  to  compel  the  defendant 
to  convey  to  him.  (Fry  on  Spec  Per.,  §  808 ;  Waterman  on 
Spec  Per.,  §  96.)  In  the  complaint  in  this  case  as  amended, 
there  is  no  such  showing. 

The  complaint  is  also  defective,  to  say  the  least,  in  the  aver- 
ments respecting  part  performance. 

Judgment  reversed  and  cause  remanded  with  directions  to 
sustain  the  demurrer  to  the  complaint  as  amended,  with  leave 
to  the  plaintiff  to  amend  in  such  particulars  as  he  may  be 
advised. 


[Ko.  7,289. —  Deimrtment  Two.1 

EBENEZER  W.  HERROLD  t>.  MARGAEET  KEEN. 

HomsmAD  —  Bbtboactitb  Act  —  Constbuction  or  Act  —  Sdccsssion  — 
MOBTOAOX. —  Under  the  Act  of  April  28tta,  1860,  amending  the  act  of  1861, 
relating  to  homeateads.  It  aeema  that  after  the  death  of  either  spouse  the 
power  to  mortgage  was  gone,  as  the  children  under  that  act  took  an  interest 
on  the  occurrence  of  the  death  of  either  husband  or  wife;  but  bj  the  act 
of  1862  the  law  in  this  respect  is  changed,  and  the  homestead  upon  the 
death  of  the  husband  or  wife  yests  absolutely  in  the  surrlyor;  and  this 
proTlslon  applies  to  the  case  of  a  homestead  declared  under  the  former 
act,  where  the  husband  or  wife  has  died  since  the  passage  of  the  latter. 
In  auch  case  the  property  Tests  absolutely  in  the  survivor,  and  may  be 
mortgaged  by  him  or  her. 

Xo. —  Id. —  Id. —  Id. —  The  former  act  was  a  statute  of  descent,  and  under 
it  no  rights  Tested  in  the  children  until  the  death  of  one  of  the  spouses,  and 
therefore  no  change  was  made  In  their  estate  or  rights,  nor  were  they  de- 
stroyed by  the  act  of  1862. 

ISL — Id. —  Id. —  )d. —  Estatbs  or  Dicbasbd  Pebsons. —  The  setting  apart 
by  the  Probate  Court  of  a  homestead  for  the  benefit  of  the  widow  and  chil- 
dren of  deceased  does  not  change  the  nature  or  character  of  the  title. 

Id. —  Id. —  Id. —  Id. —  Id. —  The  homestead  was  declared  by  the  defendant 
and  her  husband  in  August,  1860;  and  the  latter  haying  died  in  April, 
1865,  the  homestead  was  set  apart  by  the  Probate  Court  for  the  benefit 
of  the  defendant  and  her  children,  and  afterwards  the  defendant  executed 
a  mortgage  upon  the  premises. 
Held,  That  under  the  fourth  section  of  the  act  of  1862,  the  homestead  pro]^ 
erty  vested  absolutely  in  the  defendant,  and  that  her  mortgage  was  valid; 
held,  further,  that  it  was  a  serious  question  whether,  if  the  law  were  other- 
wise, the  defendant  ought  to  be  allowed  to  set  up  the  defense  offered  in 
this  case. 

Id. —  Cau  Distinqdishbd. —  The  Eetate  of  Headeii,  62  CftL  247,  does  not 
change  the  rule  in  Bich  y.  Tuhhe^  41  id.  34. 
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Appeal  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  Santa  Clara  County.    Spskces^  J. 

/.  A.  Moutrie,  and  Moore,  Laine  dk  Johnston,  for  Appellant. 

/.  0.  Black,  for  Respondent. 

THOBirroNy  J.: 

This  was  an  action  to  foreclose  a  mortgage,  executed  by  the 
defendant  to  the  plaintiff  on  a  lot  of  land  situated  in  San 
Jos6.  The  defendant  set  up  by  answer  as  a  defense  the  fol- 
lowing: 

'^  Further  answering,  the  defendant  avers  and  shows  to  the 
Court,  that  on  the  1st  day  of  May,  a.  d.  1860,  she  and  one 
Peter  Eeen  were,  and  for  a  long  time  prior  thereto  had  been 
husband  and  wife;  and  as  such  husband  and  wife  they  were 
the  owners  in  fee  of  the  land  and  premises  described  in  the 
complaint  herein  as  community  property,  and  were  then  liv- 
ing in  their  dwelling-house  thereon  with  their  children;  that 
thereafter,  to  wit,  on  or  about  the  first  day  of  August  ▲•  d« 
1860,  while  they  were  so  the  owners  as  aforesaid,  and  resid- 
ing in  their  said  dwelling-house  on  said  property,  they,  as 
husband  and  wife,  selected  said  land  and  premises,  including 
their  said  dwelling-house  and  other  lands  adjoining,  as  a  home- 
stead for  themselves  and  family,  and  to  that  end  they  in  due 
form  of  law,  and  in  writing  made,  executed,  acknowledged,  and 
recorded  in  the  office  of  the  County  Recorder  of  Santa  Clara 
County,  their  declaration  of  homestead  upon  said  property,  a 
copy  of  which  declaration,  marked  '  Exhibit  A,'  is  hereunto 
attached  and  made  a  part  of  this  answer;  and  defendant  avers 
and  charges  that  said  declaration  was  made,  signed,  acknowl- 
edged, and  recorded  for  the  purpose  of  claiming  the  land  and 
premises  therein  described  (including  the  premises  described 
in  this  action)  as  a  homestead,  under  the  act  of  the  Legisla- 
ture of  this  State,  approved  April  28th,  1860,  and  that  said 
homestead  has  never  been  abandoned  in  whole  or  in  part  by 
said  Peter  Reen,  or  by  this  defendant  or  by  both  of  them. 

'^  Defendant  further  alleges,  that  afterwards  and  on  or  about 
the  3d  day  of  April,  1865,  her  said  husband,  Peter  Reen,  died, 
leaving  him  surviving  this  defendant  and  three  children  — 
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Peter  Been,  Daniel  O.  Been,  and  Edward  Been  —  all  of  whom 
were  minors  under  fourteen  years  of  age;  that  two  of  said 
children,  viz.,  Daniel  O.  Been  and  Edward  Been,  are  yet  un- 
der twenty-one  years  of  age;  and  she  further  avers  and 
charges  that  she  and  her  said  children  have  continued  to  re- 
side on  said  premises  ever  since  the  making,  signing,  acknowl- 
edging, and  recording  of  the  declaration  of  homestead,  here- 
inbefore mentioned,  and  do  yet  reside  thereon,  claiming  said 
premises,  and  the  whole  thereof,  as  a  homestead.  She  further 
alleges  that  after  the  death  of  her  said  husband,  and  upon  pe- 
tition, to  wit,  on  the  14th  day  of  February,  a.  d.  1874,  the 
Probate  Court  of  the  County  of  Santa  Clara,  in  the  State  of 
California,  by  its  order  and  judgment  in  that  behalf  duly 
given  and  made,  set  apart  said  premises  to  her  as  a  homestead 
for  her  benefit  and  tiiat  of  her  said  children.  She  further 
avers  and  charges  that  the  mortgage  sought  to  be  foreclosed 
in  this  action  by  reason  of  the  facts  herein  alleged  is  null  and 
void;  that  said  mortgage  was  made  and  signed  by  her,  long 
after  the  death  of  her  said  husband,  and  was  not  made  to  se- 
cure or  pay  the  purchase  money  of  said  homestead  premises 
or  any  part  thereof.  Defendant  further  alleges,  that  at  the 
time  of  selecting  said  premises  as  a  homestead,  and  the  filing 
of  said  declaration  of  homestead,  they  did  not  exceed  in  value 
the  sum  of  five  thousand  dollars,  nor  did  they  at  the  time  of 
the  death  of  her  said  husband." 

The  answer  concludes  with  a  prayer  that  the  mortgage  be 
by  the  decree  of  the  Court  adjudged  null  and  void;  that  her 
homestead  be  declared  to  be  free  from  any  lien  or  charge 
thereon  in  favor  of  plaintiff;  that  the  Beceiver  heretofore  ap- 
pointed be  discharged,  and  that  he  be  directed  to  account  and 
pay  over  to  the  defendant  all  moneys  he  may  have  received 
as  such,  and  for  such  other  and  furUier  judgment  and  decree 
as  may  be  meet  in  the  premises,  and  for  general  relief. 

To  the  defense  set  up  plaintiff  demurred.  The  Court  sus- 
tained the  demurrer,  and  defendant  declined  to  amend,  where- 
upon the  cause  was  tried  and  a  decree  of  foreclosure  in  the 
usual  form  was  rendered  for,  plaintiff.  From  this  judgment 
defendant  appealed. 

The  appellant  contends  that  the  mortgage  is  null  and  void, 
and  therefore  constituted  no  lien  on  the  property.     If  it  is 
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null  and  void,  it  is  because  it  is  illegal ;  and  conceding  for  the 
purpose  of  this  case  that  the  defendant  can  set  up  such  de- 
fense, we  proceed  to  inquire  into  the  contention  above  stated. 

Is  the  mortgage  null  and  void?  The  mortgaged  premises 
were  the  homestead  of  the  defendant  and  her  husband,  Peter 
Reen,  regularly  declared  and  constituted  as  such  in  August, 
1860,  under  the  act  of  the  Legislature  of  that  year,  approved 
April  28th,  1860,  amending  the  act  of  1851.  (Stats.  1860, 
311.)  By  the  fourth  section  of  the  act  of  1860,  amending  the 
tenth  section  of  the  act  of  1851,  it  was  provided  that  on  the 
death  of  the  husband  or  wife,  the  homestead  shall  be  set  apart 
by  the  Probate  Court  for  the  benefit  of  the  surviving  husband 
or  wife  and  his  or  her  legitimate  children.  In  1862,  another 
act  was  passed,  amending  the  act  of  1860  (Stats,  of  1862,  319), 
and  the  fourth  section  of  the  latter  act  was  amended  by  the 
fourth  section  of  the  act  of  1862,  so  as  to  read  as  follows : 

"  The  homestead  property  selected  by  the  husband  and  wife, 
or  either  of  them,  according  to  the  provisions  of  said  act, 
shall  upon  the  death  of  the  husband  or  wife,  vest  absolutely 
in  the  survivor,  and  be  held  by  the  survivor  as  fully  and  am- 
ply as  the  same  was  held  by  them,  or  either  of  them,  imme- 
diately preceding  the  death  of  the  deceased,  and  shall  not  be 
subject  to  the  payment  of  any  debt  or  liability  contracted  by 
or  existing  against  the  said  husband  and  wife,  or  either  of  them, 
previous  to  or  at  the  time  of  the  death  of  such  husband  or 
wife,  except  such  debt  or  liability  us  the  homestead  was  sub- 
ject to  at  the  death  of  such  husband  or  wife." 

By  this  amendment  the  estate  of  the  surviving  husband  or 
wife  was  enlarged  so  as  to  vest  in  the  survivor,  on  the  death 
of  either  spouse,  the  title  to  the  homestead,  absolutely,  to  be 
held  by  the  survivor,  "as  fully  and  amply  as  the  same  was 
held''  by  the  spouses,  or  either  of  them,  immediately  preced- 
ing the  death  of  the  deceased  spouse. 

The  second  section  of  the  act  of  1860  allowed  a  mortgage 
to  ho  executed  in  a  mode  prescribed  by  that  section.  This 
section  was  also  amended  by  the  second  section  of  the  act 
of  1862,  permitting  a  mortgage  to  be  executed  in  a  mode 
somewhat  different  from  that  enacted  by  the  second  section 
of  the  act  of  1860.  But  under  the  provisions  of  both  acts 
the  spouses  were  to  oo-operate.     After  the   death  of  either 
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q>0U6e^  it  seems  that  under  the  act  of  1860  the  power  to 
mortgage  was  gone,  as  the  children  under  that  act,  took  an 
interest  cm  the  occurrence  of  the  death  of  either  husband  or 
wife. 

Then  came  the  act  of  1862,  by  the  fourth  section  of  which 
the  homestead  vested  absolutely,  as  we  have  seen,  in  the  sur- 
vivor, to  be  held  by  such  survivor  as  fully  and  amply  as  held 
by  husband  and  wife,  or  either  of  them,  immediately  before 
the  death  of  the  decedent,  and  this,  as  we  construe  it,  gave  to 
the  survivor  the  right  to  mortgage  the  homestead  given  by 
the  first  section  of  the  act  of  1862,  amending  the  second  sec- 
tion of  the  act  of  1860.  If  this  was  not  so,  the  survivor 
would  not  hold  the  homestead  absolutely,  as  fully  and  amply 
as  the  same  was  held  by  them  or  either  of  them  under  the  act 
of  1860,  and  the  object  of  the  act  would  be  defeated.  The 
Legislature,  no  doubt,  deemed  the  power  to  mortgage  ^ven 
by  the  acts  in  relation  to  homesteads  proper  and  beneficent 
under  the  circumstances  which  might  occur,  and  therefore 
left  it  to  the  joint  will  of  husband  and  wife,  during  the  ex- 
istence of  the  coverture,  to  execute  such  instrument  if  they 
thought  proper  so  to  do.  After  the  coverture  ended,  the  act 
of  1860  did  not  allow  the  power,  but  the  Legislature,  consid- 
ering it  still  as  proper  and  beneficent  after  death  had  deter- 
mined the  marriage  relation,  vested  it  in  the  survivor,  to  be 
exercised  according  to  his  or  her  discretion.  This  we  con- 
sider a  fair  deduction  from  the  whole  act  taken  together.  No 
doubt  it  was  seen  that  it  might  become  absolutely  necessary 
for  the  survivor  to  raise  money  by  mortgage  for  the  relief  of 
the  family,  and  for  this  reason  the  power  was  «:iven.  We 
therefore  consider  the  mortgage  executed  by  the  defendant  a 
valid  one,  unless  otherwise  for  the  reasons  urged  by  appellant. 

Now  it  is  said  the  act  of  1862  did  not  affect  homesteads 
declared  under  the  act  of  1860,  that  it  was  not,  and  did  not 
purport  to  be,  retroactive. 

It  was  held  in  Rich  v.  Tubhs,  41  Oal.  34,  where  the  effect 
of  the  act  of  1862  on  homesteads  declared  under  the  act  of 
1860  was  the  very  point  in  judgment,  that  under  the  fourth 
section  of  the  act  of  1860,  the  surviving  children  took  an  inter- 
est in  the  homestead  on  the  death  of  either  husband  or  wife, 
and  took  do  interest  before;  that  since  the  passage  of  the  act 
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of  1862  the  children  survriving  on  the  death  of  either  spouse 
took  no  interest,  but  the  same  vested  absolutely  in  the  sur- 
vivor. It  is  true  that  in  this  case  it  did  not  appear  when  the 
deceased  spouse  died,  but  the  Court  said  that  the  above  was 
the  law  under  the  act  of  1860,  unless  he  died  before  the  act 
of  1862  took  effect  Some  criticism  is  made  by  counsel  upon 
the  language  of  the  Court  in  this  case,  in  speaking  of  the 
right  which  passed  to  the  children  under  the  act  of  1860  as 
an  inheritance,  but  it  makes  no  difference  as  to  the  use  of  this 
expression.  The  conclusion  reached  by  the  Court  was  correct, 
whether  it  was  technically  an  inheritance  or  not,  and  it  inter- 
fered with  no  vested  right  In  this  case  the  homestead  was 
dedared  by  Tubbs  and  wife  in  1861,  under  the  act  of  1860 
(41  CaL  84),  and  as  we  have  said  above,  the  point  was  directly 
in  judgment,  and  was  decided,  we  think,  correctly.  In  the 
case  before  us  Been  and  wife,  as  we  have  stated,  declared  their 
homestead  in  1860,  under  the  act  of  that  year,  and  Been,  the 
husband,  died  in  1865.  So  the  doctrine  of  Rich  v.  Tubbs  ap- 
plies. (See  Matter  of  the  Estate  of  Delaney,  87  Cal.  181, 
where  the  same  rule  was  declared  iii  a  controversy  between 
the  surviving  wife  and  one  of  the  children.)  Nor  is  the  act 
of  1862  retroactive.  It  had  no  effect  in  this  case  under  the 
rule  of  Bich  v.  Tvhbs,  until  the  death  of  Been  occurred,  and 
that  was  in  1865. 

It  is  urged  that  the  acts  of  1860  and  1862  are  not  statutes 
of  descent,  and  that  the  legislature  was  powerless  to  destroy 
or  change  the  tenures  of  the  estates  of  persons  obtained  by 
homestead  declarations  under  any  or  all  of  the  acts. 

But  we  have  seen  that  no  rights  vested  in  the  children  un- 
der the  act  of  1860,  until  the  death  of  one  of  the  spouses, 
and  therefore  no  diange  was  made  in  their  estate  or  rights, 
nor  were  Ihey  destroyed.  Estate  of  Headen,  52  Cal.  297,  cited 
by  counsel,  does  not  change  the  rule  in  Bich  v.  Tubbs.  It  is 
so  stated  in  the  opinion  of  the  Court,  which  was  drawn 
up  by  the  same  learned  Justice  (Bhodes)  who  drew  up 
the  opinion  in  Rich  v.  Tubbs,  id.  298-299.  In  the  Estate  of 
Headen  it  is  held  that  the  act  of  1860  is  a  statute  of  de- 
scent, as  applicable  to  property  which  had  been  appropriated 
as  a  homestead.  The  change  in  the  law  by  the  act  of  1862 
was  made  before  any  right  vested  in  the  children,  and  there- 


Digitized  by  VjOOQIC 


July,  1881.]  SiiEEHY  v.  Graves.  449 

fore  does  not  come  within  the  constitutional  inhibition 
adverted  to. 

As  to  the  act  of  1862  interfering  with  the  right  of  defend- 
ant, we  can  not  perceive  that  this  position  is  tenable.  It  en- 
larges her  right  without  destroying  it  It  enlarges  her  right 
by  giving  her  the  estate  absolutely,  to  be  held  in  the  manner 
above  stated,  and  it  enlarged  her  ri^t  to  dispose  of  it  Under 
these  circumstances  should  she  be  heard  to  complain  ? 

The  setting  apart  by  the  Probate  Court  of  the  premises  as 
a  homestead  to  the  defendant  did  not  change  the  nature  or 
character  of  the  title.     (Rich  v.  Tubbs,  41  CaL  34.) 

It 'is  a  serious  question  whether  the  defendant  should  be  al- 
lowed to  set  up  the  defense  she  offers  in  this  case.  Is  it  not 
equivalent  to  allowing  her  to  say  that  she  has  a  title  to  the 
property  mortgaged  ?  Ought  she  to  be  allowed  to  set  up  such 
a  defense  ?  But  this  question  we  do  not  propose  to  decide,  as 
the  other  questions  passed  on  are  decisive  of  the  case. 

Judgment  affirmed. 

SHASPSTxuTy  J.,  and  MoRsisoir,  0.  J.,  concurred* 


IKo.  7,009. —  Department  Two.I 

TIMOTHY  SHEEHY  v.  J.  E.  GRAVES  it  ai- 

ExicuTiox  —  PABTmnflHiF  Pbopsbtt  —  Bwaaww  —  Csattbl  Mobtoaoi.«~  P. 
and  S.  were  partners  In  a  crop,  and  the  latter  mortgaged  hla  Interest,  and 
the  mortgagor  took  possesBlon  of  the  whole  crop.  Afterwards,  In  an  ae- 
tlon  by  the  plaintiff  against  F.  &  8.,  an  attachment  was  lerled  npoo  tli« 
crop  by  the  defendant  as  Sheriff.  In  an  action  against  the  defendant  for 
failure  to  make  the  money  on  an  execution  out  of  the  property  attached, 
the  Court  found  that  It  was  agreed  between  the  plaintiff,  the  defendant; 
and  the  mortgagee,  that  the  latter  should  thresh  and  sack  the  grain,  and 
that  whatever  should  belong  to  the  "  8.'*  Interest  should  be  dellTcred  to 
the  defendant  upon  the  plaintifl*s  attachment  The  mortgagee  threshed 
and  sold  the  grain,  and  paid  to  the  defendant  three  hundred  and  nineteen 
dollars,  as  the  part  belonging  to  8.,  and  this  was  applied  on  the  execu- 
tion, learlng  a  balance  of  flre  hundred  and  eighty-two  dollars  and  fifty 
cents.  Upon  an  appeal  from  a  judgment  for  the  defendant. 
Held,  That  under  the  facts  found.  It  was  the  duty  of  the  Sheriff  to  take  pot- 
■esslon  of  the  8.  interest  after  it  was  threshed  and  sacked,  and  to  sell  It 
in  the  manner  required  by  law;  and  that  he  had  no  right  to  oell  at  pri* 
Vol.  LVIII-~2d 
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Tate  tale,  or  authorise  another  to  do  so;  and  that  theniore  the 
waa  atsalttst  law,  and  the  judgment  should  be  reversed  on  the  findings. 
Beld,  furiher.  That  the  evidence  did  not  sustain  the  fludlngs  that  the  plain- 
tiff agreed   with   the  defendant  and   mortgagee  as   therein   stated.     Also» 
that  It  was  the  duty  of  the   Sheriff,   having  In  his  hand   the  execution 
against  both  partners,  to  take  possession  of  the  whole  crop. 

Appeal  from  a  judgment  for  the  defendants  and  from  an 
order  denying  a  new  trial,  in  the  Twentieth  District  Court, 
County  of  Monterey.    Bbldbn,  J, 

A.  S.  Kittredge,  for  Appellant 

The  "  Shinn  "  interest  being  held  under  the  attachment,  it 
was  the  Sheriffs  plain  duty  to  keep  it  within  his  control,  and 
tee  that  it  was  retained  and  applied  in  due  form  and  process 
of  law  towards  the  satisfaction  of  plaintiffs  judgment,  when 
obtained.  (Sanford  v.  Boring,  12  Cal.  641 ;  Freeman  on  Ex- 
ecutions, §§  261,  283;  Crocker  on  Sheriffs,  2d  ed.,  §  448.) 

W.  H.  Webb  and  J.  A.  Wall,  for  Respondent 

Thobntow,  J.: 

This  is  an  action  against  the  defendant  Graves  as  Sheriff, 
and  the  sureties  on  his  official  bond,  or  a  breach  of  such  bond. 
The  cause  was  tried  by  the  Court,  a  jury  having  been  waived, 
and  judgment  passed  for  the  defendants.  Plaintiff  moved  for 
a  new  trial,  which  was  denied,  and  he  appealed  from  the  judg- 
ment and  the  order  denying  a  new  trial. 

It  is  averred  in  the  complaint  that  on  the  23d  of  August, 
1876,  the  plaintiff  commenced  an  action  in  the  District  Court 
for  Monterey  County,  against  one  Darius  Finch  and  Charles 
Shinn  for  the  recovery  of  about  eight  hundred  and  fifty  dol- 
lars; that  the  defendants  having  been  served  with  summons, 
failed  to  answer,  and  judgment  by  default  was,  on  the  23d  of 
October,  1876,  entered  against  them  in  favor  of  plaintiff  for 
eight  hundred  and  forty-six  dollars  and  costs ;  that  on  the  day 
the  action  was  commenced  a  writ  of  attachment  was  regularly 
issued,  which  came  to  the  hands  of  defendant  Craves,  Sheriff 
as  aforesaid,  and  was  by  him,  on  the  24th  of  August,  1876, 
levied  on  certain  wheat  in  sheaf  and  barley  in  stack,  part  of 
same  being  on  Sheehy's  land,  and  the  other  portion  on  the 
land  of  Howe,  which  had  been  rented  by  Finch;  ihat  the 
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wheat  and  barley  seized  on  the  Sheehy  tract  was  the  property 
of  Finch  &  Shinn,  and  that  on  Rowe's  land  was  the  property 
of  Finch;  that  the  property  so  levied  on  was,  when  seized  un- 
der the  writ,  more  than  sufficient  in  value,  after  deducting  all 
costs,  charges,  and  expenses  of  every  kind  for  harvesting  and 
otherwise,  to  pay  off  and  satisfy  the  claim  of  plaintiff  in  said 
action  and  the  judgment  therein  recovered ;  that  said  property 
was  never  released  from  the  attachment,  and  was  not  exempt 
from  execution;  that  after  the  recovery  of  the  judgment  of 
23d  of  October,  1876,  a  writ  of  execution  was  issued  on  said 
judgment  and  came  to  the  hands  of  the  Sheriff,  Graves,  on  the 
8d  of  November,  1876.  The  mandate  of  this  writ  of  execution 
was  in  the  usual  form  required  by  law.  That  the  property 
attached  was  in  Monterey  County,  and  was  the  personal  prop- 
erty of  the  debtors  at  the  time  it  was  attached.  It  is  further 
alleged  ^'that  the  Sheriff  was  in  duty  bound  to  hold  and  re- 
tain the  attached  property  as  security  for  the  judgment  and 
execution  issued  thereon,  and  to  make  out  of  the  same  the 
moneys  by  said  writ  of  execution  commanded  to  be  made; 
that  said  Sheriff  has  disregarded  his  said  duty  and  has  failed 
and  neglected,  without  the  authority,  consent,  or  other  inter- 
ference of  the  plaintiff,  to  collect  said  moneys,  or  make  due 
return  thereof  as  commanded  by  said  writ,  except  the  sum  of 
.  three  himdred  and  nineteen  dollars  gold  coin,  as  aforesaid,  but 
no  more,  which  said  sum  was  paid  to  this  plaintiff  on  or  about 
December  1st,  1876;  that  said  Sheriff,  on  January  8th,  1877^ 
made  return  of  said  writ  of  execution,  partly  paid  and  satis- 
fied, to  wit :  The  sum  of  three  hundred  and  nineteen  dollars, 
as  aforesaid,  but  not  further  or  otherwise,  and  has  wholly  and 
wrongfully  failed  and  neglected  to  collect  and  make  return  of 
the  moneys,  as  commanded  and  in  duty  bound  under  said 
writ,  for  the  satisfaction  of  the  balance  of  said  judgment,  in- 
terest, and  costs;  that  said  balance  is  the  sum  of  five  hundred 
and  eighty-two  dollars  and  six  cents,  and  legal  interest 
thereon  from  January  1st,  a.  d.  1877,"  and  no  part  of  the 
same  has  been  paid  or  in  any  way  satisfied.  It  is  also  averred 
that  the  judgment  debtors,  Finch  &  Shinn,  had  no  property, 
real  or  personal,  at  or  within  the  dates  mentioned  in  the  com- 
plaint, in  said  Monterey  County  or  elsewhere,  except  the  prop- 
erty attached. 
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The  decision  of  the  Court  is  as  follows: 

"  1.  In  the  summer  of  1876  two  parties,  named  Darius  Finch 

and Shinn,  were  engaged  as  partners  in  farming  in  the 

County  of  Monterey,  and  rented  from  Plaintiff,  T.  Sheehy, 
for  that  season, acres  of  land. 

^^  Besides  the  land  so  rented  and  worked  by  Finch  &  Shinn, 
as  partners, Finch  rented  and  farmed  upon  his  individ- 
ual account  a  tract  of  land  from Rowe, 

"2.  Upon  Finch's  interest  and  growing  crop  upon  the 
Bowe  place,  one  Mooney  had  a  mortgage.  By  arrangement 
of  Finch  with  H.  Jackson,  Jackson,  in  August,  1876,  paid  off 
the  Mooney  mortgage  and  then  took  a  new  mortgage  from 
Finch  for  the  amount  paid  Mooney  and  also  for  a  debt  due  to 
himself  from  Finch,  and  also  for  future  advances  to  be  made 
by  Jackson  to  Finch.  This  mortgage  was  for  about  two  thou- 
sand two  hundred  dollars,  and  was  executed  upon  the  2lBt 
day  of  August,  1876,  and  was  forthwith  recorded  in  the  proper 
records  of  Monterey  County. 

''At  the  date  of  the  execution  of  this  mortgage  most  of 
the  grain  was  cut  upon  both  the  Bowe  and  Sheehy  places, 
and  the  greater  part  of  it  had  been  stacked. 

''Jackson  upon  receiving  the  mortgage  went  upon  both 
places  and  examined  the  crop,  and  placed  a  man  in  charge  of 
the  crop.  The  Bowe  and  Sheehy  fields  were  about  one  and 
cue  half  miles  distant  from  each  other. 

"  8.  Upon  the  24:th  day  of  August,  1876,  Timothy  Sheehy 
commenced  an  action  against  'Finch  &  Shinn'  and  filed  the 
affidavit  and  undertaking  necessary  to  authorize  an  attachment, 
and  an  attachment  issued  in  said  cause,  and  was  by  the  defend- 
ant,, as  Sheriff  of  Monterey  County,  executed  by  levying  upon 
the  interest  of  '  Finch  &  Shinn,'  or  either  of  them,  in  the  two 
parcels  of  land  above  described  and  in  the  crop  growing  or 
being  upon  the  same. 

«  "At  the  time  this  levy  was  made  parties  representing  '  Jack- 
son '  were  in  the  possession  and  occupation  of  both  fields,  and 
the  Sheriff  was  by  them  informed  that  Jackson  claimed  an 
interest  in  these  crops. 

"4.  After  the  levy  of  this  attachment  Sheehy  prosecuted 
said  action  to  final  judgment  and  recovered  a  judgment 
aga?nst  Finch  &  Shinn,  October  23d,  1876,  for  eight  hun- 
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dred  and  sixty-four  dollars  and  sixty-five  cents,  which  judg- 
moit  was  and  is  in  fall  force  and  only  so  far  satisfied  as  is 
hereafter  set  forth. 

'^  6.  After  the  levy  of  said  attachment  *  JackBon '  proceeded 
to  thresh  said  crop,  and  hired  competent  and  suitable  persons, 
and  made  the  most  advantageous  terms  practicable  for  the 
threshing  and  marketing  of  said  crop. 

'^  There  was  threshed  and  sacked  upon  said  two  tracts  the 
following  amounts  and  character  of  grain : 

^^  Upon  the  Bowe  place  —  wheat^  77,500  pounds ;  barley,  19,- 
072  pounds.  Upon  the  Sheehy  place  —  wheat,  64,098  pounds : 
Chevalier  barley,  S8,140  pounds;  common  barley,  21,625 
pounds.  There  was  expended  by  Jackson  in  harvesting  the 
crop  upon  the  two  places,  six  hundred  and  nineteen  dollars 
and  twenty-four  cents. 

''  It  was  agreed  between  Sheehy,  the  Sheriff,  and  Jackson, 
that  the  latter  should  thresh  and  sack  the  grain,  and  that 
whatever  belonged  to  the  '  Shinn '  interest  should  be  delivered 
to  the  Sheriff  upon  the  Sheehy  attachment  After  the  har- 
vesting and  marketing  of  the  crop  there  was  paid  to  tho 
Sheriff  by  'Jackson'  three  hundred  and  nineteen  dollars  as 
the  part  belonging  to  'Shinn,'  and  this  was  by  the  Sheriff 
applied  upon  the  'Sheehy'  attachment  and  execution,  there 
remaining  unsatisfied  of  the  Sheehy  judgment  above  described 
about  five  hundred  and  eighty-two  dollars  and  fifty  cents,  to- 
gether with  legal  interest  from  the  date  of  its  rendition. 

"  6.  Besides  the  expenditures  named  by  Jackson  in  securing 
this  crop,  he  was  obliged  by  the  terms  of  the  lease  from  '  Bowe ' 
to  pay  the  rent  upon  the  Bowe  tract,  and  did  so.  This  amounted 
to  four  hundred  dollars. 

"  7.  After  the  sale  and  application  of  all  the  proceeds  of  the 
erop  grown  upon  the  Bowe  and  Sheehy  places,  the  whole 
of  said  proceeds  did  not  equal  the  advances  made  by  and 
mortgaged  to  Jackson,  and  the  costs  incurred  by  him  in  har- 
vesting the  crop,  by  the  sum  of  about  three  hundred  dollars. 

"  All  these  costs  and  expenses  were  paid  and  advanced  by 
Jackson  personally. 

"  8.  I  find  that  the  defendant  used  due  and  proper  diligence 
in  executing  his  writ  in  the  Sheehy  case,  and  that  all  the 
money  and  properly  available,  as  applicable  from  said  crops, 
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or  from  said  attaehment  and  execution,  was  by  him  made  and 
applied  upon  the  same. 

"  Judgment  for  the  defendant  for  costs  of  suit'' 

Tlie  only  points  to  which  our  attention  is  called  are  the  in- 
sufficiency of  the  evidence  to  justify  the  decision  of  the  Court, 
and  that  it  is  against  law. 

Is  not  the  decision  against  law  f  It  is  found  by  the  Court, 
that  in  the  summer  of  1876,  Finch  &  Shinn  were  engaged  as 
partners  in  farming  in  the  county  of  Monterey,  and  rented 

from   plaintiff   Sheehy    for  that    season acres    of   land. 

Then  the  wheat  and  barley  that  were  grown  on  this  place 
were  partnership  property.  This  was  the  grain  that  was  lev- 
ied on  by  the  plaintiff  under  the  writ  of  attachment  This 
levy  was  made  on  the  24th  of  August,  1876.  It  is  found  that 
it  (the  levy)  was  made  upon  the  interest  of  Finch  &  Shinn, 
in  the  two  parcels  of  land  (Sheehy's  and  Howe's),  and  the  crop 
growing  on  the  same;  that  Jackson's  mortgage  was  executed 
on  the  21st  of  August,  1876,  and  was  forthwith  properly  re- 
corded; that  at  the  date  of  the  execution  of  this  mortgage, 
most  of  the  grain  was  cut  upon  both  places,  and  the  greater 
part  of  it  had  been  stacked;  that  Jackson,  upon  receiving  tho 
mortgage,  went  on  both  places  and  examined  the  crop,  and 
placed  a  man  in  charge  of  the  crop;  that  at  the  time  of  the 
levy  of  the  attachment,  parties  representing  Jackson  were  in 
possession  and  occupation  of  both  fields,  and  the  Sheriff  was 
by  them  informed  that  Jackson  claimed  an  interest  in  these 
crops. 

It  is  averred  in  the  complaint,  and  not  denied  in  the  an- 
swer, that  judgment  was  recovered  by  plaintiff  in  the  action 
of  Shecliy  against  Finch  &  Shinn,  on  the  23d  of  October, 
1876,  for  eight  hundred  and  sixty-four  dollars  and  sixty-five 
cents;  that  on  this  judgment  a  writ  of  execution  was  sued 
out  which  came  to  the  Sheriff's  hands  on  the  3d  of  Noveii- 
ber,  1876.  It  is  further  found  that  it  was  agreed  between 
the  plaintiff  Sheehy,  the  Sheriff,  and  Jackson,  that  the 
latter  should  thresh  and  sack  the  grain  and  deliver  to  the 
Sheriff  whatever  belonged  to  the  Shinn  interest  under  the  at- 
tachment 

It  appears  from  the  findings  that  Jackson  did  thresh  and 
sack  the  crop,  delivered  none  of  the  grain  to  the  Sheriff,  but 
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sold  it  himself  and  paid  to  the  Sheriff  three  hundred  and  nine- 
teen dollars  as  the  part  belonging  to  the  Shinn  interest,  wliich 
was  applied  by  the  Sheriff  upon  the  execution,  leaving  a  bal- 
ance of  the  judgment  unsatisfied,  amounting  to  five  hundred 
and  eighty-two  dollars  and  fifty  cents,  with  interest  from  the 
•date  of  its  rendition.  The  amount  of  grain  threshed  and  sacked 
is  found,  but  its  value  is  not. 

It  was  the  duty  of  the  Sheriff  to  have  taken  possession  of 
the  Shinn  interest,  and  have  sold  it  in  the  manner  required 
by  law.  Jackson  had  no  mortgage  on  the  Shinn  interest,  and 
the  Sheriff  should  have  looked  after  that  interest,  and  taken  pos- 
dession  of  it  when  threshed  and  sacked,  imder  the  facts  as 
found  by  the  Court  The  Sheriff  had  no  right  to  sell  at  private 
sale,  nor  to  authorize  any  one  else  to  do  so.  (Code  Civ.  Proc., 
§§  691-694.  His  duty  was  to  give  notice  of  the  sale  of  such 
property  by  posting  written  notices  thereof  in  three 
public  places  in  the  township  or  city  where  the  sale  is  to 
take  place,  for  not  less  than  five  nor  more  than  ten  days.  He 
is  liable  to  a  severe  penalty  for  selling  without  spch  notice. 
He  is  required  to  sell  to  the  highest  bidder  at  auction,  between 
the  hours  of  nine  in  the  morning  and  five  in  the  afternoon. 
•^'When  the  sale  is  of  personal  property,  capable  of  manual 
delivery  ^'  (as  in  this  case),  "  it  must  be  within  view  of  those 
who  attend  the  sale,  and  be  sold  in  such  parcels  as  are  likely 
to  bring  the  highest  price."  It  makes  no  difference  that  Jack- 
son obtained  the  highest  price  for  the  grain.  He  had  no  claim 
on  it  The  only  figure  it  should  have  cut  in  the  case,  would  be 
that  the  ampunt  realized,  when  paid  over  to  the  plaintiff,  might 
be  allowed  to  go  in  reduction  of  damages.  The  con- 
clusion of  law  drawn  by  the  Court  was  not  a  proper 
<ieduction  fro^i  the  facts  found.  The  Sheriff  did  not 
use  due  and  proper  diligence  in  executing  the  writ  of  execu- 
tion in  the  Sheehy  case,  but,  on  the  contrary,  was  in  default 
The  default  comes  within  the  breach  of  the  bond  assigned, 
And  the  breach  is  fully  made  out  by  the  testimony.  The  decis- 
ion is  against  law,  and  the  judgment  and  order  should  be  ro- 
Torsed,  and  the  cause  remanded  for  a  new  triaL 

We  have  considered  this  case  upon  the  findings  of  the  Court, 
4md  on  these,  as  we  have  seen,  the  judgment  and  order  must 
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be  reversed.    But  we  are  also  of  opinion  that  some  of  the  find- 
ings  on  material  matters  are  not  sustained  by  the  evidence. 

There  was  no  evidence  to  sustain  the  finding  that  the  plain- 
tiff agreed  with  the  sheriff  and  Jackson  that  the  lat- 
ter should  thresh  and  sack  the  grain.  It  is  clear  from  the  tes- 
timony that  the  plaintiff  had  nothing  to  do  with  any  such 
agreement. 

The  evidence  does  not  sustain  the  finding  that  at  the  date 
of  the  mortgage  to  Jackson  most  of  the  grain  was  cut  upoa 
both  the  Rowe  and  Sheehy  places,  and  the  greater  part  of  it 
had  been  stacked.  The  evidence  shows  that  all  the  grain  had 
been  cut  and  was  in  sheaf  and  stack.  If  it  was  not  cut,  it 
did  not  pass  to  Jackson  under  his  mortgage  by  its  terms,  for 
that  mortgage  only  transferred  to  Jackson  ^^  all  the  wheat  and 
barley  now  in  sheafs  and  stacks,  grown  and  raised  the  pres- 
ent season  and  now  being  "  on  the  two  places,  describing  thenu 
If  it  was  as  found  by  the  Court,  the  default  of  the  Sheriff 
was  greater,  for  it  was  his  duty  to  take  possession  of  that  not 
cut  —  not  in  sheaf  and  stack. 

The  case  demands  some  other  observations.  If  the  crop- 
raised  on  the  Sheehy  place  was  partnership  property,  what 
right  had  Jackson  to  take  possession  of  it  to  the  exclusion  of 
Shinn,  the  partner  from  whom  he  had  no  mortgage?  As 
against  Jackson,  who  had  a  mortgage  only  of  the  interest  of 
Finch,  which  interest  could  only  be  determined  after  a  settle- 
ment of  the  accounts  of  the  partnership,  when  it  might  have- 
turned  out  that  Shinn  was  entitled  to  the  whole  (Civ.  Code^ 
§  2406),  Shinn  had  a  right  to  the  possession,  and -under  these 
circumstances,  it  was  the  duty  of  the  Sheriff,  having  in  his 
hands  the  execution  against  both  the  partners,  to  take  posses- 
sion of  all  the  grain  on  the  Sheehy  place.  Shinn  could  not. 
be  deprived  of  the  possession  of  the  whole  by  the  asisgnment 
by  his  partner  of  his  interest.  The  Sheriff  neglected  his  duty 
and  was  guilty  of  a  breach  of  his  bond  as  set  forth  in  the  com- 
plaint, in  not  taking  possession  of  the  whole  grain,  at  least  on 
the  Sheehy  place,  as  he  was  ordered  to  do. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded. 

Shabpstein,  J.,  and  Mybick,  J.,  concurred. 
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ESTATE  OF  WILLIAM  a  HINOELEY, 

•9K0BIB  lOB  Cbabitabui  Pubpobmi — CoMSTRucTzoir  flv  CunrirwTKMr  — 
Public  Policy. —  Trusta  for  perpetnal  charitable  omb  fin  not  tn  eonfllet 
with  pnbUc  policy  as  declared  in  the  Oooatitutioii  eC  the  State. 

iDy—  ID. —  PBaparuinaa  —  DnniriTioir. —  The   perpetuities   preldblted   Iqr    the  ^ 
common  law  (and  referred  to  In  the  Gonstitntlon)  do  aot  tDClnde  tnists  fttr  '. 

charitable  uses. 

In^ — Crabitt  —  CONSTRUCTION  OF  COM  —  FMtrsTPiTiss.—  ChaHtles  ai<e  aot 
prohibited  by  the  proTlslons  of  the  Clrll  Code  (ii  716,  772)  which  pro- 
hibit perpetultlea. 

low— In. —  la — In. —  Tbusts<— Perpetual  tmats  for  chariuhle  purposas 
"  when  relating  to  real  property  "  are  not  prohibited  hy  title  11*  part  It  of 
the  QtU  Code. 

iDy—  la —  la —  la —  la —  Cistuis  Qua  TiusTniTd —  Beetisa  1821  cC  the  OtU 
Code  does  not  require  that  the  taidivldaal  oe$ua$  fse  imtteat  to  be  nltl- 
■ately  benefited  by  a  deylae  or  heqnest  of  charity,  duUl  ho  spedfled  In  the 
Instrument  creatinff  the  trust 

'lit^*in.— iDw^Ia— la — flection  1812  eif  the  Qyll  Code  eontahui  no  refer- 
ence to  the  prorlsions  of  the  Code  guarding  against  perpetuities  or  defln* 
tag  oertahi  trusts,  and  this  sllenee  may  he  treated  as  an  Implied  leglslatlT« 
coBStruetlon  of  those  provisloBSL 

1»<— la— la— la— la— No  statute  of  this  State  has  prohibited  persMnsttt 

settlements  to  charitable  uiee. 

iDif^lD, —  la — la — la — Cases  EzPLAXxxa — The  New  York  decisions  upoa 
tho  subject 'Of  charitable  trusta  are  dependent  upon  the  Statutes  of  that 
Stnta. 

Itor— la — la — la — la — la — The  Virginia  cases  upon  the  same  sohiect  do 
not  turn  upon  the  Statutes  of  that  State  prohibiting  alienations  or  defln* 
Ing  trusts,  but  upon  the  broader  principle  that  independent  of  tho  Stat- 
ute of  48  Elizabeth,  the  Courts  of  Equity  can  not  establish  charltaMo  trusts 
when  no  legal  estate  Tests,  and  the  trust  Is  so  Tsgoe  that  Its  bMoflts  cam 
not  be  claimed  by  the  eettuU  que  tntetetU, 

la — Id. —  la — la — la — Statutb  or  48  BLXABars  Ckaaa  OoMKamiD 
Upon. —  Cases  in  the  Supreme  Court  of  the  United  States,  and  in  the  eourts 
of  the  sereral  states,  upon  the  subject  of  the  jurisdiction  of  the  Court  of 
Chancery  in  England  OTer  charitable  trusts  prior  to  tho  Statnte  of  Bllaa* 
both,  commented  upoa 

to. —  la —  la —  la —  la—  la —  Jimisincnoif  —  Ooum«—  Oeorts     of     Eqully 

In  this  State  have  jurisdiction,  deriTCd  from  the  Bngllah  common  law,  Indfr" 
pendent  of  the  Statute  of  Elisabeth,  to  establish  and  enforce  charities,  when 
trustees  competent  to  take  the  legal  eetate  are  named,  and  the  class  to  be 
benefited,  and  the  Indlylduals  to  be  designated  by  the  trustees,  are  capable 
of  dt-certalnment. 

in. —  I]». —  Id. —  Id. —  Id. —  la—  la —  Constbuction  of  Constitution  —  Enc 
Lisii  Common  I^w  —  Definition. —  The  Statnte  of  Elizabeth  has  neither 
been   adopted   nor   in   terms   repealed   by   the   Legialature  of   thla   States 
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The  iTtteiii  of  procedora  proTided  in  It  to  totally  inapplicable  to  our 
■oclai  or  political  condltloii,  bnt  the  Bfaigllsh  Court  of  Chancery  has  long, 
abandoned  the  machinery  of  that  Statute,  and  a  Jurisdiction  as  to  the 
remedy  has  been  esUblished  Independent  of»  and,  In  a  certain  sense,  with- 
out reference  to  the  Statute.  This  equity  Jurisdiction  had  been  established 
many  years  before  the  adoption  of  the  Constitution,  and  it  would  seem  that 
the  Jurisdiction  of  our  Courts  of  Equity  is  to  be  tested  by  reference  to- 
the  Jurisdiction  actually  exercised  by  the  Court  of  Chancery  in  England 
when  our  Constitution  was  adopted,  except  so  far  as  the  employment  of 
■och  Jurisdiction  may  conflict  with  prorisions  of  the  present  Constitution^ 
or  with  the  Constitution  of  the  United  States,  or  Is  biappllcable  —  the 
fnlus  of  our  institutions  being  considered.  Therefore  even  If  the  Court 
of  Chancery  In  England  were  limited  to  the  enforcement  as  charities  of 
trusts  for  such  purposes  as  are  enumerated  in  the  Statute  of  Elisabeth, 
the  Court  of  Equity  In  California  would  possess  as  ample  Judicial  power 
with  respect  to  such  charities  as  the  English  Chancery,  except  where  re- 
stricted hf  the  Constitution. 

In.  —  Id.  —  Ufc  —  Id.  —  id.  —  In.  —  Chabitx  —  BKraTOLnrr  —  DnFixriTioM  — 
Maxims. —  In  England  the  word  ''  charity  "  has  acquired  a  settled  technical 
meaning  by  reference  to  the  objects  enumerated  in  the  preamble  of  the 
Statute  of  Elizabeth  —  a  meaning  less  extended  than  that  accorded  to 
**  benevolent "  and  other  words  of  similar  Import ;  and  a  devise  or  bequest. 
If  for  "chafity"  generally,  la  held  valid,  but  if  for  benevolent  or  other 
similar  objects  it  is  held  void ;  and  so  also  it  Is  held  void  if  for  charitable- 
purposes,  and  also  for  purposes  of  an  indefinite  character  which  are  not 
charitable,  as  if,  for  instance,  a  bequest  is  made  for  such  charitable  or 
other  purposes  as  the  trustee  shall  think  fit.  But  where  the  word  used 
to  limited  by  being  associated  with  other  words  more  clearly  pointing  to- 
a  strictly  charitable  disposition  of  the  fund,  it  would  seem  that  the  prin- 
ciple does  not  apply.  Therefore,  a  trust  in  favor  of  "  human  henefloenoe  " 
and  "  charity  "  may  be  valid  in  view  of  the  context  , 

In. —  Id. —  Id. —  Id. —  Id. —  Id. —  Cr  Pnis  —  Pbbbooativb. —  There  to  a  dtotinc- 
tion  between  the  cy  prea  as  a  prerogative  and  as  a  Judicial  power,  and  In 
the  general  devolution  upon  the  Courts  of  this  State  of  all  Judicial  power 
with  respect  to  charities  is  Included  the  power  of  oy  prea,  so  far  as  the- 
•ame  may  be  employed  In  directing  trustees  named  In  a  will  or  deed  to- 
carry  Into  effect  the  general,  lawful,  and  charitable  Intent  when  the  par- 
ticular scheme  Is  Impracticable  or  has  become  unlawful ;  and  It  Is  Imma- 
terial how  uncertain,  Indefinite,  and  vague  are  the  oeatuia  que  truMtent  or 
final  beneflclarie's,  provided  a  general,  lawful,  and  charitable  Intent  is  ap- 
parent, and  there  is  a  legal  mode  of  rendering  the  beneficiary  certain  by 
means  of  trustees. 

Id. —  Id. —  Id. —  Id. —  Id. —  Id. —  Constbuction  of  Will  or  Deed. —  The 
courts  look  with  favor  upon  all  attempted  charitable  donations,  an^  will 
endeavor  to  carry  them  Into  effect  If  It  can  be  done  consistently  with  the- 
rules  of  law. 

In.  —  ID. —  Id. —  la —  Id. —  Under  8  1313  of  the  Civil  Code,  one  third  of  a  tes- 
tator's "  diatrihutahle  <useta  "  (that  Is,  one  third  of  the  estate  after  pay- 
ment of  debts,  etc.)  may  be  devised  or  bequeathed  to  charitable  uses. 

Id. —  Id. —  Id. —  Id. —  Id. —  JuaiSDiCTiojr  of  Pbobatb  Codbt. —  Under  our  systeuk 
It  to  the  necessary  province  of  a  Probate  Court  to  inquire  and  determtoe- 
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whether  &  Talld  trutt  has  been  created.  The  mode  of  adininlBterln&  the 
power  to  regulate  and  direct  Its  tubaequent  administration,  is  qnite  separate 
and  distinct  from  a  question  of  whether  a  legal  tmst  has  been  expressed. 
IDw —  Id. —  Id. —  Id. —  Id. —  Id. —  Held,  accordingly  —  upon  an  appeal  from  an 
order  of  distribution  assigning  to  the  trustees  named  in  the  will  of 
the  testator  the  property  devised  to  them  —  that  the  bequest  set  out 
In  the  opinion  of  the  Conrt  was  valid,  subject  to  the  limitation  that 
It  should  not  exceed  one  third  of  the  distributable  assets  of  the  tea* 
tator;  and  that  if  the  Probate  Conrt  had  not  the  machinery  for  ascer- 
taining these  Alues,  It  might  distribute  the  property  to  the  trustees,  to 
hold  the  legal  title  to  an  undivided  Interest  in  the  property  equal  to  one 
third  of  the  dlstribntabla  assets,  and  the  remainder,  If  any,  la  tmat  for 
beir. 

AppEix  from  a  judgment  of  distribution  in  the  Probate 
Court  of  the  City  and  County  of  San  Francisco,    Mtbiox,  J. 

William  Barber,  'or  Appellant,  on  rehearing. 

It  is  conceded  in  the  opinion  of  this  Court,  filed  on  the 
14th  day  of  April  last,  that  the  provisions  of  the  will,  in  re- 
spect to  the  charitable  trust  which  the  testator  attempted  to 
establish,  create  a  perpetuity.  (Civ.  Code,  §§  716,  716,  771, 
870 ;  Levy  v.  Levy,  33  K  Y.  133 ;  Beehnan  v.  People,  27  Barb. 
806;  Lewis  on  Perpetuities  (689),  Law  Library,  vol.  42.) 
The  law  of  this  State,  at  the  time  when  the  will  took  effect, 
prohibited  the  creation  of  perpetuities  for  any  purpose  what- 
ever. The  Constitution  of  1849,  article  xi,  §  16,  prohibits  per- 
petuities, except  for  eleemosynary  purposes.  This  prohibition 
left  the  Legislature  at  liberty  to  declare  whether  eleemosynary 
perpetuities  should  be  allowed  or  not.  (People  v.  Bigler,  6 
Cal.  28,  26;  People  v.  Rogers,  13  id.  169;  Hohart  v.  Super- 
visors, 17  id.  23 ;  5.  <6  F.  jB.  B.  Co.  v.  City  of  Stockton,  41  id. 
161;  Cooley  Const  Lim.  (168)  204,  4th  ed.)  The  Legislature 
has  absolutely  forbidden  perpetuities  in  all  cases,  without  ex- 
ception. (Civ.  Code,  §§  716,  716,  771,  870.)  If  this  legisla- 
tion did  not  apply  to  charitable  perpetuities,  it  was  useless, 
for  the  Constitution  had  already  prohibited  all  non-charitable 
perpetuities.  Our  law  against  perpetuities  is  substantially, 
and  almost  literally,  a  transcript  from  the  Eevised  Statutes  of 
New  York  (Compare  1  N.  Y.  Rev.  Stat  718,  ♦723,  §§  14- 
16,  or  4  Kenfs  Com.  280,  ^271,  with  §§  716,  716,  of  our 
CivQ  Oode.    Section  771  of  our  Civil  Code  affirms  the  prin- 
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ciple  declared  in  Ilawley  v.  James,  6  Paige,  318,  446 ;  S.  C,  16 
Wend.  163, 164  j  and  Belmont  v.  O'Brien,  12  N.  Y.  402.)  At 
the  time  of  the  adoption  into  our  Civil  Code  of  the  provisions 
of  the  New  York  Revised  Statutes,  above  referred  to,  respect- 
ing perpetuities,  it  was  the  well-settled  construction  of  those 
provisions,  that  perpetuities  for  charitable  purposes  were 
thereby  prohibited.  (Ayres  v.  Methodist  Church,  3  Sandf. 
871,  372;  Yates  v.  Totes,  9  Barb.  344,  347;  Levy  v.  Levy,  33 
N.  Y.  129;  Bascom  v.  Albertson,  34  id.  614,  620;  Adams  v. 
Perry,  43  id.,  foot  of  498,  500;  Holmes  v.  Mead,  52  id.  339; 
King  v.  Bundle,  15  Barb.  144;  BeeTeman  v.  People,  27  id. 
foot  of  305 ;  Wilson  v.  Lynl,  30  id.  128 ;  Ruth  v.  Oherhrunr 
ner,  40  Wis.  257,  262,  the  New  York  statute  having  been 
adopted  in  Wisconsin;  see  also  Dashiell  v.  Attorney-General, 
6  Har.  &  J.  392;  S.  C,  9  Am.  Dec  672;  S.  C,  6  Har.  & 
J.  1.)  The  provisions  of  the  New  York  Revised  Statutes, 
above  referred  to,  having  been  substantially  adopted  in  our 
Civil  Code,  must  be  deemed  to  have  been  so  adopted  with 
the  construction  they  had  then  received  in  the  State  of 
their  origin.  (Wiesner  v.  Zaun,  89  Wis.  219 ;  Tyler  v.  Tyler, 
19  HL  161;  Oration  v.  Orattan,  18  id.  170;  Streeter  v.  People, 
69  id.  698;  Kilhelly  v.  State,  43  Wis.  607;  Oreiner  v.  Klein, 
28  Mich,  top  22;  Harrison  v.  Soger,  27  id.  foot  478;  Myrich 
V.  Hasey,  27  Me.  17;  Pangbom  v.  Westlake,  36  Iowa,  649; 
Pennock  v.  Sellers,  2  Pet.  1,  17  (18)  ;  Adam^  v.  Field's  Etxfr, 
21  Vt.  266;  People  v.  Well,  38  Cal.  477.)  An  additional  rea- 
son for  holding  gifts  to  charity  in  perpetuity  to  be  null  and 
void,  is  found  in  the  fact  that  hostility  to  perpetuities  is  the 
declared  policy  of  this  State.  (Const  1849,  art.  iv,  §  31, 
Const  1879,  art  xii,  §  1;  Civ.  Code,  §§  283,  290,  360,  1276; 
compare  Bascom  v.  Albertson,  84  N.  Y.  612-614;  Levy  v. 
Levy,  38  id.  116-122;  3  Sandf.  376,  876;  Andrews  v,  Bible 
Society,  4  id.  180,  184 ;  Beekman  v.  People,  27  Barb.  809,  last 
paragraph.)  If  any  individual  in  California  desires  to  found 
a  charity,  the  law  interposes  no  obstacle  to  the  execution  of 
his  benevolent  intentions.  By  section  286  of  the  Civil  Code,  a 
corporation  may  be  formed  for  any  purpose  for  which  individ- 
uals may  lawfully  associate  themselves.  By  section  854,  subd. 
4,  corporations  may  purchase,  hold,  and  convey  such  real  and 
personal  property  as  the  purposes  of  the  corporation  may  re- 
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quire,  subject  to  certain  legal  limitations.  By  section  1275,  cor- 
porations formed  for  scientific,  literary,  or  solely  educational 
purposes,  may  take  by  will,  as  may  also  charitable  and  be- 
nevolent societies,  subject  to  tha  provisions  of  section  1813. 
Under  these  provisions,  corporations  may  be  formed  for  any 
charitable  purpose,  and  may,  subject  to  the  prescribed  legal 
limitations,  accept  such  gifts  of  property  by  grant  or  devise, 
as  any  one  may  be  disposed  to  make  them;  and  thus,  though 
the  charity  can  not  in  terms  be  made  perpetual,  it  will  be  ad- 
ministered as  long  as  the  duration  of  the  existence  of  the 
corporation.  And  as  the  corporation  does  not  hold  the 
property  technically  in  trust,  but  holds  it  absolutely,  to 
be  used  of  course  in  conformity  with  the  declared  pur- 
pose of  its  organization,  the  laws  regulating  the  tenure 
of  trust  property  do  not  apply  to  the  case.  (Wetmore 
v.  Parker,  52  N.  Y.  459;  Levy  v.  Levy,  33  id.  117.)  The 
same  purpose  is  apparent  in  the  law  of  Kew  York  and 
in  the  law  of  California,  in  respect  to  charitable  trusts.  In 
the  one  State  as  well  as  in  the  other,  a  gift  or  conveyance  to 
trustees  for  any  charitable  purpose,  is  subject  to  the  provisions 
of  the  general  law  of  trusts,  and  to  the  prohibitions  of  the  law 
against  perpetuities.  In  either  State,  gifts,  conveyances,  or 
bequests,  subject  to  certain  legal  limitations,  may  be  made  to 
charitable  corporations;  and  no  trust,  in  the  technical  sense 
of  the  term,  is  thereby  created.  The  reason  why  gifts  to  cor- 
porations organized  for  charitable  purposes  should  be  encour- 
aged rather  than  gifts  to  private  individuals  in  trust  for  char- 
ity, is  so  fully  explained  in  the  citations  from  the  New  York 
reports  in  (7)  of  this  brief,  as  to  render  any  further  suggestions 
on  that  point  unnecessary.  The  provisions  of  our  law  of 
uses  and  trusts  in  respect  to  real  estate,  are  also  borrowed, 
with  some  slight  modifications  not  affecting  any  question 
raised  in  this  case,  from  the  Revised  Statutes  of  New  York. 
Since  the  passage  of  the  Revised  Statute  of  New  York,  we 
find  that  in  that  State  all  classes  of  trust  in  respect  to  real 
property  are  tested  by  the  statute  just  cited,  and  held  invalid 
unless  they  fall  within  one  of  the  four  classes  of  designated 
trusts.  Charitable  trusts  form  no  exception  to  this  rule. 
(Levy  v.  Levy,  33  N.  Y.  134;  Bascom  v.  Alberison,  34  id.  584, 
615,  619;  Clemens  v.  Clemens,  37  id.  76;  Adams  v.  Perry,  43 
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id.  496;  Holmes  v.  Mead,  62  id.  338;  Yates  v.  Yates,  9  Barb. 
324;  King  v.  Bundle,  15  id.  146;  Voorhees  v.  Presb.  Ch.,  17 
id.  106;  McCaughal  v.  Ryan,  27  id.  387,  388,  402-404;  Beek- 
man  v.  People,  id.  308,  309;  Wilson  v.  Lynf,  30  id.  128,  130.) 
The  Bame  rule  prevails  in  Wisconsin,  where  the  New  York 
Statute  has  been  substantially  adopted.  (Bvih  v.  Oberbrun- 
ner,  40  Wis.  238,  257.)  It  is  obvious  that  the  charitablo 
trust  whidi  the  testator  attempted  to  create,  does  not  fall 
within  any  of  the  classes  of  trusts  designated  in  and  sanc- 
tioned by  section  857  of  our  Civil  Code ;  and  as  our  statute,  like 
diat  of  New  York,  permits  only  those  trusts  which  it  desig- 
nates and  enumerates,  the  attempted  trust  is  null  and  void. 
{Levy  V.  Levy,  33  N.  Y.  129.)  The  doctrines  of  the  case  of 
Williams  v.  Williams  were  never  received  with  favor  by  the 
judicary  of  New  York,  McCaughal  v.  Byan,  27  Barb.  387; 
Beekm^an  v.  People,  id.  276;  Wilson  v.  Lynt,  30  id.  130;  Mat- 
ter of  Abbott,  8  Redf.  308;  Levy  v.  Levy,  33  N.  Y.  107,  119, 
121,  129;  Bascom  v.  Albertson,  34  id.  689,  foot  of  590,  613- 
618,  and  cases  cited  in  (11)  of  this  brief,  and  were  overruled  by 
the  Court  of  Appeals  as  soon  as  an  opportunity  was  offered 
for  a  re-examination  of  them  by  that  tribunal.  The  purpose 
and  beneficiary  of  the  attempted  trust  now  in  question,  are 
not  declared  with  "  reasonable  certainty."  It  is  difficult  to 
conceive  anything  more  imcertain  than  the  declared  purpose 
of  the  tnist,  and  as  to  the  beneficiaries,  none  whatever  are  in- 
dicated. The  trust  must  be  so  certain  and  definite  in  its 
character,  that  the  Court  can  see  to  its  execution.  (Wheeler 
V.  Smith,  9  How.  U.  S.  80;  Ooddard  v.  Pomeroy,  36  Barb. 
S48,  555 ;  Gallego's  ExWs  v.  Att'y-Oen'l,  3  Leigh,  487 ;  S.  C, 
24  Am.  Dec.  650 ;  Opinion  of  Tucker,  J. ;  Levy  v.  Levy,  33  N. 
Y.  98,  101,  115;  Bascom  v.  AlbeHson,  34  id.  686,  691-696; 
Matter  of  Abbott,  3  Redf.  305 ;  Lefevre  v.  Lefevre,  2  T.  &  C, 
If.  Y.  Sup.  Ct.  341 ;  Bridges  v.  Pleasants,  4  Ired.  Eq.  26 ;  White 
T.  Ait'y-Oen%  4  id.  19;  Heiss,  Ex'r,  v.  Murphy,  40  Wis.  276; 
N^rris  v.  Thomas,  4  C.  E.  Green,  308;  S.  C,  6  id.  622; 
Phelps  V.  Phdps,  26  Barb.  161 ;  Phelps  v.  Pond,  23  N.  Y.  77 ; 
Owens  V.  Miss.  8oc.,  14  id.  408 ;  Lepage  v.  McNam^ra,  5  Iowa, 
124;  Grimes,  Ex'r,  v.  Harmon,  36  Ind.  221-226;  Wilderman 
V.  Mayor,  8  Md.  £51;  Needles  v.  Martin,  83  id.  614;  Beale  v. 
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Deane,  25  Ga.  441,  444.)     The  intended  trust  is  therefore 

void: 

1.  Because  it  violates  the  law  of  this  State  against  per- 
petuities. 2.  Because  it  does  not  fall  under  any  class  of  trusts 
permitted  by  the  law  of  this  State.  8.  Because  it  does  not 
express  with  reasonable  certainty,  either  the  objects  or  the 
beneficiaries  of  the  trust. 

Before  section  1313  was  enacted  the  Civil  Code  had  declared 
that  property  should  not  be  held  in  perpetuity,  and  there  is 
nothing  in  that  section  to  overcome  the  effect  of  this  prohibi- 
tion. To  say  that  the  Legislature  can  not  prohibit  perpetual 
charitable  trusts  without  thereby  necessarily  prohibiting  all 
charitable  trusts,  or  that  if  it  authorizes  the  creation  of  any 
charitable  trusts,  such  charitable  trust  is  necessarily  perpet- 
ual, is  to  assert  a  proposition  sustained  neither  by  reason  nor 
authority.  (See  Ayres  v.  Meth.  Ch.,  3  Sandf.  foot  875;  Mc- 
Caughai  v.  Ryaai,  27  Barb,  foot  383,  401;  Wilson  v.  Lynt, 
30  id.  foot  129.)  For  an  explanation  of  the  term  "  chari- 
table uses''  (a  common  law  phrase)  in  connection  with  the 
term  trust  we  must  }i6k  to  the  common  law,  as  the  Code  is 
silent  on  the  point.  (U.  8,  v.  Jones,  3  Wash.  C.  C.  R,  215; 
McCool  v.  Smith,  1  Black,  U.  S.,  458,  459;  State  v.  Smith,  6 
Humph.  392 ;  Ex  parte  Hall,  1  Pick.  261 ;  State  v.  Mace,  6 
Md.  337 ;  Adams  v.  Turrentine,  8  Ired.  147 ;  U.  8.  v.  Magill, 
1  Wash.,  C.  C.  R.,  463 ;  Ex  parte  Vincent,  26  Ala.  145 ;  Apple 
V.  Apple,  1  Head,  Tenn.,  348 ;  Neville  v.  State,  7  Cold,  Tenn., 
86;  1  Kent's  Com.  *462;  Brewer  v.  Blougher,  14  Pet.  198.) 
"  Charitable  uses"  are  those  designated  in  the  43d  Elizabeth, 
chap.  4,  or  such  as  have  been  held  to  be  within  the  equity  of 
that  statute.  (Story's  Eq.  Jur.,  §  1155;  Bacon's  .Abridg., 
vol.  2,  192 ;  1  Spence  Eq.  Jur.,  *589-*592 ;  Perry  on  Trusts, 
S  692.)  There  are  in  fact  no  "charitable  uses''  designated 
in  the  will  in  question.  The  trust  is  void  because  it  is 
not  restricted  to  purposes  which  the  law  holds  charitable, 
but  includes  those  which  are  within  the  range  of  "hi^^nan 
beneficence;"  an  expression  of  so  indefinite  a  character,  that 
it  vitiates  the  trust,  by  rendering  it  impossible  for  the  Court 
to  direct  its  execution.  ( Shelf ord  on  Mortmain,  82-89;  see 
Law  Library,  vol.  20;  2  Story  Eq.  Jur.,  §§  1155,  1158;  Perry 
on  Trusts,  §  711 ;  Brown  v.  YeaU,  7  Ves.  50;  Came  v.  Long,  68 
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Eng.  Oh.  76;  Thomson  v.  Shakspeare,  1  De  G.  F.  &  J.  399.) 
It  is  therefore  submitted  that  a  trust  whereby  a  fund  is  dedi- 
cated inter  alia  to  "  human  beneficence/'  is  not  *'  a  trust  for 
charitable  uses."  But  even  if  it  were  conceded  that  the 
alleged  trust  could  have  been  executed^  had  the  case  arisen  in 
England,  it  does  not  by  any  means  follow  that  it  can  be  en- 
forced by  any  Court  in  this  State.  Indefinite  charitable  trusts 
are  enforced  in  England  by  holding  that  a  gift,  devise,  or  be- 
quest to  trustees,  in  trust  for  "  charity,"  or  for  "  such  charita- 
ble purposes  as  they  shall  see  fit,"  is  good  to  divest  the  title  of 
the  grantor  and  vest  it  in  the  trustees  —  for  such  charitable 
purpose,  however,  as  the  Chancellor,  and  not  the  trustees, 
shall  see  fit  to  designate.  Eor  examples  of  this  practice,  see 
Attamey-Oeneral  t.  Herrick,  2  Amb.  712;  WelWeloved  v. 
Jones,  1  Sim.  &  S.  40;  S.  C,  1  Eng.  Ch.  41;  Supple  v.  Low- 
son,  id.  729 ;  Gary  v.  Abbot,  7  Ves.  Jr.  496 ;  Baker  v.  Sutton, 
1  £een,  224;  Attomey-Oeneral  v.  BvMer,  1  Jaa  407;  Peacock 
v.  Attomey-Oeneral,  L.  R,  8  Ch.  D.  842,  top  849;  Attomey- 
Oeneral  V.  Ouise,  2  Vem.  266 ;  Beeknum  v.  People,  27  Barb. 
296;  Story  Eq.  Jur.  §  1170,  citing  Attomey-Oeneral  y.  Pear 
cock.  Finch,  245.)  So  that  the  Chancellor,  as  remarked  in 
Wellbeloved  v.  Jones,  above  cited,  "  secures  the  objects  of  the 
testator  by  the  creation  of  a  proper  and  permanent  trust,"  or,  as 
the  Master  of  the  Bolls  says  in  Gary  v.  Abbot,  also  cited  above, 
we  are  to  make  him  (the  giver)  charitable  in  our  way  and  upon 
our  principles."  In  Story  Eq.  Jur.,  §  1190,  an  attempt  is  made 
to  state  the  distinction  between  the  two  classes  of  indefinite 
charitable  trusts,  which  determines  whether  the  administra- 
tion of  the  charity  shall  be  by  the  Chancellor  directly,  or,  un- 
der the  sign  manual,  as  representing  the  King,  in  the  capacity 
of  parens  patrioB.  But  in  whichever  capacity  the  Chancellor 
acts  in  the  administration  of  indefinite  charities,  he  exercises 
a  power  not  judicial  in  its  character.  Suppose  one  testator 
bequeaths  a  sum  of  money  "  to  charity ;"  and  that  another  be- 
queaths a  like  sum  to  trustees  "for  charity,"  or  "for  such 
charitable  purposes  as  they  shall  see  fit."  The  Chancellor, 
representing  the  King  and  acting  under  the  sign  manual,  dis- 
poses of  the  former  bequest,  perhaps,  by  directing  the  money 
to  be  paid  over  to  the  "  Royal  Humane  Society."  He  disposes 
of  the  other  bequest,  as  Chancellor,  perhaps  by  a  precisely 
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similar  direction,  or  by  awarding  the  fiind  to  some  other 
designated  charitable  institution.  Now,  can  it  be  contended 
that  there  is  anything  judicial  in  the  disposition  of  either  of 
these  legacies,  or  in  the  one  more  than  in  the  other?  The 
only  mode  of  reconciling  the  English  doctrine  of  gifts  in  trust 
for  charitable  purposes,  with  the  treatment  of  such  trusts  in 
England,  is  by  holding  that  such  gifts  are  good  as  against  the 
donor  and  those  claiming  under  him,  but  that  the  trust  is 
void;  yet  that  in  such  cases  the  Sovereign,  as  parens  patricB, 
will,  through  his  Chancellor,  acting  under  the  sign  manual  or 
otherwise,  devote  the  property  to  some  purpose  which  the  law 
recognizes  as  charitable.  (See  Story  Eq.  Jur.,  §§  1165-1168; 
Gary  v.  Abbot,  7  Ves.  495;  Morice  v.  Bishop  of  Durham,  9 
Ves.  399.) 

The  power  thus  exercised  by  the  Chancellor  in  creating 
a  specific  charitable  trust,  where  the  trust  declared  is  either 
illegal  or  indefinite,  is  known  in.  England  as  the  cy  pres  power. 
(1  Jarman  on  Wills  (217),  new  ed.  244;  Beekman  v.  People, 
27  Barb.  291.)  And  has  been  repeatedly  held  to  be  an  admin- 
istrative power,  and  not  a  judicial  power.  (Moore  v.  Moore,  4 
Dana,  Ky.,  366 ;  Bascom  v.  Albertson,  84  K  Y.  694 ;  Wheeler 
V.  Smith,  9  How.,  TJ.  S.  80;  Orimss,  Bx'r,  v.  Harmon,  35  Ind. 
233,  247,  248 ;  Williams  v.  Williams,  4  Seld.  648 ;  Beekman  v. 
Bonsor,  23  N.  Y.  298,  308,  311 ;  Beehman  v.  People,  27  Barb. 
294-804;  Levy  v.  Levy,  33  N.  Y.  115;  Beall  v.  Deane,  25  Ga. 
441;  Gallego  v.  Attomey-Oeneral,  8  Leigh,  487;  S.  C.  24 
Am.  Dec.  650;  Andrew  V-  Bible  Society,  4  Sandf.  161,  178; 
White  V.  Fish,  22  Conn.  54 ;  Heiss,  Executor,  v.  Murphy,  40 
Wis.  276,  292;  see  also  the  discussions  in  the  Ironmongers' 
case,  10  Clark  &  F.  908,  916;  id.,  1  Craig  &  Phil.  227. 
The  trust  is  also  void,  because  it  includes  the  subject  of 
religion.  A  trust  in  favor  of  religion  is  not  a  trust  for  char- 
itable uses.  The  erection  of  a  church  to  be  used  by  those 
only  who  contribute  to  its  support,  may  be  a  dedication  of  the 
property  to  religion ;  but  this  is  not  charity.  "  Pious  uses  *' 
are  not  necessarily  charitable  uses.  It  is  only  where  the 
church  is  a  part  of  the  State  that  indefinite  trusts  for  the  sup- 
port of  "  religion  "  are  held  good,  and  in  such  cases  religion  is 
held  to  mean  the  doctrine  and  ritual  of  the  established  church. 
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(See  Attorney-General  v.  Pearson,  3  Mer.  409.)  This  Court 
has  no  means  of  determining  judicially  what  "  religion  "  is, 
and,  consequently^  it  has  no  means  of  controlling  the  execution 
of  the  trust.  Buddhism,  Brahminism,  Mormonism,  Agnosti- 
cism, Spiritualism,  are  not  all  understood  in  common  parlance 
to  be  forms  of  religion.  (See  Levy  v.  Levy,  33  N.  Y.  115 ;  Mc- 
Caughal  v.  Ryan,  27  Barb.  405 ;  Grimes,  Ex'r,  v.  Harmon,  35 
Ind.  210.)  "Unless,'*  says  Duer,  J.,  in  Andrew  v.  Bible  etc.. 
Society,  4  Sandf.  181,  "  all  uses  that  may  be  denominated  pious 
shall  be  subjected  to  the  same  rule  as  other  trusts,  we  shall 
find  no  escape  from  this  alternative;  either  all  uses  for 
a  religious  purpose,  whether  the  religion  which  they  are  in- 
tended to  aid  be  true  or  false,  rational  or  absurd,  must  be  up- 
held and  enforced;  or  the  uses  connected  with  a  particular 
form  of  religion  must  be  selected  as  the  special  objects  of  favor 
and  encouragement.''  The  Statute  of  43  Elizabeth,  so  far  as 
it  could  be  adopted  in  this  State  consistently  with  its  obviously 
inapplicable  limitations,  and  with  the  power  of  our  Courts, 
acting  solely  in  a  judicial  capacity,  to  enforce  it  as  con- 
strued and  enforced  by  the  English  Chancellors,  was  probably 
adopted  in  this  State  in  1850  as  a  part  of  the  common  law 
of  England.  So  far  as  it  permitted  trusts  in  perpetuity  for 
charity,  it  was  abrogated  by  section  715  of  the  Civil  Code.  So 
far  as  it  permitted  trusts  of  real  property  other  than  those  spe- 
cified in  section  857  of  the  Civil  Code,  it  was  abrogated  by  that 
section  in  connection  with  section  847.  So  far  as  it  permitted 
vague  and  indefinite  trusts,  with  no  specific  object  and  no  des- 
ignated beneficiary,  it  was  abrogated  by  sections  852  and  2221 
of  the  same  code.  The  effect  of  the  statutory  modification  al- 
ready referred  to,  was  to  eliminate  the  Statute  43  Elizabeth 
altogether  from  our  legal  system,  except  so  far  as  in  the  des- 
ignation and  enumeration  of  "  charitable  uses,"  it  served  as  a 
codification  of  the  pre-existing  commou  law,  or  of  so  much  of 
it  as  the  English  Parliament  saw  fit  to  retain.  (See  Perry  on 
Trusts,  §  696;  Story  Eq.  Jur.,  §  1158;  Levy  v.  Levy,  33  K  Y. 
107;  Owens  v.  Miss'y  Soc,  14  N.  Y.,  foot  of  409;  Adye  v. 
Smith,  44  Conn.  62 ;  Taylor  v.  Keep,  2  Bradwell,  III.,  368 ; 
Williams  v.  Williams,  4  Seld.  548;  N orris  v.  Thompson,  4  C. 
E.  Green,  307.)  The  purpose  and  effect  of  section  1313,  so  far 
as  it  concerns  private  trustees  for  charitable  uses,  was  not  to 
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increase  but  to  restrict  their  powers.  The  attempted  charitable 
trust  should  be  declared  void,  and  the  decree  should  be  modified 
^  as  to  distribute  to  the  residuary  legatee,  what  the  testator 
designates  as  'Hhe  remaining  part  of  the  California  Theater 
Property."     (FoL  18.) 

1.  The  trust  creates  a  perpetuity.  2.  It  does  not  fall  within 
liny  of  the  classes  of  trusts  permitted  by  our  law.  3.  It  desig- 
nates no  beneficiary,  and  does,  not  express  with  reasonable 
certainty  the  object  of  the  trust.  Who  can  appear  as  plaint- 
iff to  enforce  it  ?  4.  It  is  not  "  a  trust  for  charitable  uses,"  in- 
asmuch as  it  includes  purposes  which  the  law  does  not  hold 
to  be  "charitable,"  within  the  well-known  legal  signification 
joi  that  term.  Besides,  it  is  quite  consistent  with  the  terms 
*ised  that  the  income  should  be  doled  out  in  mere  almsgiving 
imd  private  charity.  This  is  not  "  charity "  in  the  legal  sense. 
{Ommamy  v.  Butcher,  1  Turn  &  R  260;  11  Eng.  Ch.  144,  foot 
-of  152-153.)  5.  If  not  "  a  trust  for  charitable  uses  "  then  it  is 
void,  even  at  common  law  as  well  as  by  our  statutes,  both  for 
uncertainty  and  because  it  creates  a  perpetuity.  6.  Such  a 
trust  can  only  be  enforced  by  the  exercise  of  a  power  not 
judicial  in  its  nature  7.  No  trust  which  may  require  in  the 
isourse  of  its  administration,  a  judicial  determination  as  to 
^hat  is  "religion,"  can  be  held  valid  in  this  State. 

Stephen  H.  Phillips  and  Lloyd  Baldwin,  for  Bespondenta. 

McKlNSTRY,  J.: 

William  0.  Hinckley,  a  citizen  of  California  and  resident 
.of  the  City  and  County  of  San  Francisco,  died  in  that  city 
and  county  on  the  11th  day  of  April,  1876. 

On  the  29th  day  of  December,  1875,  he  had  executed  and 
published  his  last  will  and  testament,  which  contained  the  fol- 
lowing clauses : 

"  1.  I  give  the  property  known  as  the  California  Theater 
proper^,  being  the  property  now  subject  to  a  lease  to  H.  P. 
Wi^elee,  of  the  City  of  San  Francisco  aforesaid,  which  said 
leaae  is  recorded  in  the  Begistry  of  Deeds  at  said  San  Fran- 
^800,  liber  28,  Leases,  page  172,  to  which  reference  is  had  for 
a  more  complete  description,  and  which  said  property  is  leased 
-to  said  H.  P.  Wakelee  for  a  term  of  years,  and  which  lease  is 
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a  part  of  the  conditions  under  which  this  bequest  is  made,  to- 
gether with  all  rights  which  move  to  me  or  my  heirs  and  as- 
signs under  or  by  virtue  of  such  said  lease  [William  C 
Hinckley,  W.  H.  Chickering,  witness]  to  the  following  per- 
sons, my  fellow-citizens  and  members  of  the  First  Unitarian 
Society  of  San  Francisco  aforesaid,  yiz.:  Horatio  Stebbins^ 
0.  Adolphe  Low,  Horace  Davis,  George  0.  Hickox,  Stephen 
H.  Phillips,  Frank  H.  Woods,  Louis  H.  Bonestell,  Charles 
A*  Murdock  and  John  O.  Merrill — nevertheless  in  trust  for 
the  following  purposes: 

"  To  pay  to  my  relatives  hereinafter  named,  that  is  to  say, 
to  John  Campbell,  James  Campbell,  Ebenezer  Campbell,  Fran- 
cis H.  Campbell,  Jane  Kennedy,  Susan  Pierce,  Emily  Jones, 
Elizabeth  Samson,  Mary  Chapman,  Fanny  Badger,  Susan  G. 
Young,  Robert  H.  Bfinckley,  Thomas  H.  Hinckley,  George  A. 
Hinckley,  and  Abby  E.  Hinckley  three  thousand  dollars  each 
from  the  income  of  the  said  property  under  the  lease  afore- 
said, or  from  the  capital  amount  paid  by  the  lessees  under 
said  lease  for  the  property,  if  said  lessees  choose  so  to  pay  it 
according  to  the  terms  of  said  lease.  [Wm.  G.  Hinckley,  W.  H. 
Chickering,  v)Unes8.'\ 

^'And  I  desire  that  these  bequests  be  paid  as  soon  as  may 
be  after  my  decease. 

"After  the  payment  of  these  bequests  as  herein  provided, 
the  remaining  part  of  the  California  Theater  proper^,  either 
under  the  lease,  or  in  capital  amount  paid  by  the  lessees,  as 
the  case  may  be,  shall  be  devoted  to  the  establishment  of  a 
perpetual  fund,  to  be  called  '  The  William  and  Alice  Hinckley 
Fund,*  the  income  of  this  fund  to  be  devoted  perpetually  to 
Human  Beneficence  and  Charity.  And  while  I  do  not  wish 
to  set  arbitrary  limits  to  the  wisdom,  faithfulness,  and  discre- 
tion of  my  trustees,  desiring,  as  I  do,  to  foster  Religion,  Learn- 
ing, and  Charity,  I  wish  to  call  their  attention  to  the  trials 
and  afflictions  of  the  industrious,  striving,  unfortunte  poor, 
and  especially  to  the  aged,  the  infirm,  and  the  lonely.  I  vAAt 
also  to  show  my  interest  in  good  learning,  and  my  sympathy 
[Wm,  0.  Hinckley  and  W.  H.  Chickering,  mtness]  with  hon- 
orable and  striving  young  men,  to  set  apart  from  the  income 
of  this  fund  the  sum  of  Three  Hundred  Dollars  per  annum, 
to  be  known  and  designated  as  *The  Hinckley  Scholarship,^ 
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to  be  given  to  aome  worthy,  talented,  industrious,  and  needy 
young  man,  who  is  pursuing  liberal  studies,  either  in  the  Uni- 
versity of  the  State,  or  in  any  other  school,  as  the  trustees 
shall  name. 

'^  8.  It  is  my  will  that  when  any  vacancy  occurs  in  the  Board 
of  Trustees  mentioned  in  the  first  clause  of  my  will,  by  death, 
resignation,  or  removal  from  the  city,  or  separation  from  the 
aforesaid  religious  society,  that  the  vacancy  shall  be  filled  by 
ballot,  in  an  election  duly  notified,  in  which  election  each  of 
the  trustees  of  the  said  religious  society,  and  each  of  the  trusr 
tees  of  this  fund  shall  be  entitled  to  one  yote;  but  no  person 
shall  cast  more  than  one  vote  by  reason  of  being  a  member  of  the 
Board  of  Trustees  of  the  said  religious  society,  and  also  one  of 
the  trustees  of  the  aforesaid  fund. 

^'  I  also  desire  that  the  trustees  of  this  fund  report  annually 
its  [Wjik  C.  Hinckley  and  W.  H.  Chickering,  witness]  condi- 
tion, and  their  doings  under  this,  my  will,  to  the  trustees  of 
said  religious  society. 

'^  4.  I  appoint  the  persons  already  named  as  trustees  to  be 
my  executors,  and  expressly  provide  that  no  bonds  shall  be 
required  of  them,  or  any  of  them,  and  request  them  to  pay 
all  my  just  debts,  and  to  attend  my  funeral  as  my  bearers, 
and  to  let  all  things  pertaining  to  my  burial  be  done  with 
the  simplicity  that  accords  with  my  feelings. 

"Finally,  I  dedicate  this  fund  established  by  this  will  in 
my  own  name  and  in  the  name  of  my  beloved  wife  to  the  in* 
terests  of  Religion,  Learning,  and  Charity;  and  I  desire  by  it 
to  express  my  sympathy  with  my  fellow-men,  and  my  humble 
faith  in  Ood,  the  Father  and  Friend  of  alL  [Wm.  0.  HwehUf/. 
iTT.  H.  Ohickering,  wiine8S.y* 

The  question  to  be  considered  is  the  validity  of  the  foregoing 
provisions,  in  so  far  as  th^  do  not  relate  to  specific  l^acies 
to  relatives  of.  the  decedent 

It  is  contended,  on  the  part  of  the  appellant,  that  the 
clauses  above  recited  are  in  conflict  with  the  policy  of  this 
State,  as  declared  in  the  Oonstitution;  that  they  are  contrary 
to,  and  are  rendered  illegal  by,  the  provisions  of  the  Civil 
Code,  which  prohibit  perpetuities,  contrary  to  the  chapter 
which  relates  to  trusts,  and  to  a  section  under  the  head  of 
Trustees;  that  the  trusts  therein  named  can  not  be  enforced^ 
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because  the  statute  43  Elizabeth,  c  2,  has  never  been 
adopted  in  this  State,  and  neither  the  act  adopting  the  com* 
mon  law,  nor  the  provision  of  the  Constitution  giving  juria^ 
diction  in  "  all  equity  cases,"  confers  upon  any  Court  in  this 
State  the  peculiar  jurisdiction  with  respect  to  charities  exer- 
cised by  the  English  Court  of  Chancery.  It  is  further  urged 
that  the  trusts  could  not  be  enforced  in  England,  or,  if  so,  only 
by  employing  the  cy  pres  power,  a  power  which  it  is  claimed 
can  not  be  resorted  to  by  any  Court  of  this  State. 

On  the  part  of  the  respondent  it  is  contended  that  the 
trust  may  be  established  and  enforced  by  a  Court  of  Equity  in 
California,  as  a  "charity;  *'  that  it  waa  the  duty  of  the  'PtO' 
bate  Court  to  decree  the  "  Theater  property  '^  to  the  trustees  — 
whether  the  attempt  to  establish  a  charity  was  or  was  not 
valid  —  since  the  trust  to  pay  the  legacies  was  good ;  and  that 
one  third  of  all  the  property  of  a  decedent  may  be  devised 
to  charitable  uses.     (Civ.  Code,  §  1313.) 

We  shall  assume  that  the  aforementioned  propositions  are 
necessarily  involved.     They  have  all  been  elaborately  argued. 

A  learned  writer  has  said:  "The  rule  against  perpetuities 
has  been  gradually  established  by  judicial  decisions,  and  af- 
fords  a  most  notable  instance  of  the  nice  adaptation  of  the 
principles  of  common  law  to  the  decision  of  a  question  which 
requires  at  once  a  due  regard  for  the  rights  of  persons  and 
property,  and  a  careful  consideration  of  those  larger  principles 
of  public  policy  so  essential  to  the  welfare  of  communities 
and  states.  For  public  policy  is  opposed  to  the  perpetual 
settlement  of  properly  in  families  in  such  manner  that  it  is 
forever  inalienable,  or  inalienable  so  long  as  there  may  be  a 
person  to  take  answering  the  designation  of  some  testator 
who  may  have  died  generations  before.  The  first  stand  of 
the  judges  was  to  allow  only  those  limitations  which  would 
take  effect  at  the  end  of  one  life  from  the  death  of  the  tes- 
tator. This  was  afterwards  modified  to  indude  two  or  more 
Uves  in  being,  and  running  at  the  same  time,  '  or  where  the 
candles  are  all  burning  at  onoe; '  for  it  ia  plain  that  such  a  space 
of  time  is  only  one  life  in  being — that  of  the  longest  liver. 
The  next  step  was  much  debated;  but  it  was  finally  settled 
that  an  executory  devise  might  be  made  to  vest  at  the  end  of 
lives  in  being  and  twenty-one  years  after,  to  allow  for  infancy 
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of  the  next  taker,  who  hy  reason  of  infancy  could  not  alien- 
ate the  estate.  The  statute  of  10  and  11  Wm.  III.^  c  16, 
having  provided  that  children  en  ventre  sa  mere,  bom  after 
their  father's  death,  should  for  the  purposes  of  the  limitations 
of  estates  be  deemed  to  have  been  bom  in  his  lifetime,  a  fur- 
ther extension  of  nine  or  ten  months  was  allowed  for  the 
period  of  gestation.  The  next  step  was  to  allow  a  period  of 
nine  months  for  gestation  at  the  beginning  of  the  term,  as 
tiie  life  in  being  during  which  the  term  would  run  might  be 
that  of  a  child  en  venire  sa  mere.  ♦  ♦  ♦  It  was  finally 
determined  that  twenty-one  years  might  be  allowed  as  a  term 
in  gross,  without  reference  to  the  infancy  of  any  person,  but 
that  the  period  of  nine  months  for  gestation  should  be  al- 
lowed in  cases  only  where  the  gestation  had  commenced  of 
some  person  who,  if  bom,  would  take  an  interest  in  the  estate. 
By  such  steps,  by  imperceptible  degrees,  and  after  two  centu- 
ries of  doubt  and  litigation,  and  unaided  by  legislation,  the 
Judges  framed  and  completed  the  great  rule  against  perpetu- 
ities. Thus  all  future  estates  which  arise  by  way  of  execu- 
tory devise,  conditional  limitation,  or  shifting  and  springing 
uses,  must  vest  within  a  life  or  lives  in  being  at  the  death  of 
the  testator,  and  twenty-one  years;  and,  in  case  the  person  in 
whom  the  estate  or  interest  should  then  vest  is  en  ventre  sa 
mere,  nine  months  more  will  be  allowed;  and  all  estates  cre- 
ated as  aforesaid,  and  so  limited  that  they  may  not  vest 
within  that  time,  are  void."     (Perry  on  Trasts,  §§  379,  380.) 

I.  Trusts  for  perpetual  charitable  uses  are  not  in  conflict 
with  public  policy  as  declared  in  the  Constitution  of  the 
State. 

On  the  13th  day  of  April,  1850,  the  Legislature  of  Cali- 
fornia enacted :  "  The  common  law  of  England,  so  far  as  it  is 
not  repugnant  to  or  inconsistent  with  the  Constitution  of  the 
United  States,  or  the  Constitution  or  laws  of  the  State  of 
California,  shall  be  the  rule  of  decision  in  all  the  Courts  of 
this  State."    (Stats.  1860,  219;  see  Political  Code,  §  4468.) 

"  The  great  mle  against  perpetuities"  had  been  settled  in 
England  before  the  date  of  the  "Declaration  of  Indepen- 
dence" bv  the  Colonies,  before  the  first  Constitution  of  Cali- 
fomia  was  adopted,  and  before  the  act  above  recited  was 
passed.     That  rule  —  at  all  events  the  whole  of  it  except  that 
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portion  which  allowed  nine  months  for  an  infant  en  ventre 
sa  mere  —  became  part  of  the  law  of  California,  at  least  irom. 
the  date  of  the  act  adopting  the  oomnion  law  of  England  ^  aa 
the  rule  of  decision." 

Prior  to  the  adoption  of  the  common  law  ^as  a  rule  of 
decision/'  the  people  of  this  State  had  declared  in  the  Consti- 
tution: '^No  perpetuities  shall  be  allowed  except  for  elee- 
mosynary purposes.''  (Const  of  1849,  art  xi,  §  16.)  This  pro^ 
vision  was  renewed  in  the  Constitution  of  1879.  (Art  xx, 
§  9.)  It  can  not  seriously  be  contended  that  this  provision 
of  the  Constitution  either  prevents  the  Legislature  from 
shortening  the  period  within  which  estates  must  vest,  or  from 
making  the  law  thus  shortening  such  period  applicable  to 
trusts  for  charitable  uses.  In  the  absence  of  any  legislation 
adopting  the  common  law,  it  is  probable  that  the  courts  of 
this  State  would  go  to  the  common  law  definitions  to  ascer- 
tain the  meaning  of  the  expression  '^no  perpetuities  shall  be 
allowed,"  as  used  in  the  Constitution.  However  this  may  be, 
immediately  upon  the  adoption  of  the  common  law,  it  became 
necessary  to  construe  the  language  of  the  Constitution,  as 
being  simply  declaratory  of  the  common  law  rule.  The  ex- 
ception "for  eleemosynary  purposes"  can  not  be  held  to  en- 
large the  meaning  of  the  prohibitory  clause  which  proceeds 
it  The  exception  seems  to  have  been  added  lest  the  words 
"no  perpetuities  shall  be  allowed"  might  possibly  be  held  to 
include  i)erpetual  charities.  In  a  certain  sense  trusts  for 
charities  may  be  perpetuities,  since  they  are  not  required  to 
be  limited  as  provided  by  the  rule  against  perpetuities.  But 
the  perpetuities  prohibited  by  the  common  law  did  not  in- 
clude trusts  for  charitable  uses.  It  is  a  correct  exposition 
of  the  rule  of  the  common  law  to  declare  that  by  it  "  perpe- 
tuities are  prohibited ;"  yet  no  legal  mind  would  receive  this  as 
a  declaration  that  trusts  for  charitable  uses,  although  created 
to  continue  beyond  the  period  fixed  by  the  common  law  rule, 
were  prohibited.  We  must  suppose  that  the  framers  of  the 
Constitution  were  familiar  willi  the  rule.  If  they  had  sim- 
ply declared  —  "  no  perpetuities  shall  be  allowed,"  the  Courts 
would  not  have  held  the  prohibition  to  have  extended  to 
charities,  because  the  framers  of  the  Constitution  used  the 
words  of  prohibition  in  view  of  the  evils  which  tine  English 
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CburtB  had  sought  to  correct  by  the  establishment  of  the  rule, 
and  in  view  of  the  effect  and  extent  of  the  role  itsell  The 
Oonstitation  did  not  adopt  a  new  role,  but  expressly  recog- 
nized one  already  existing  elsewhere.  The  words  of  the  ex- 
ception,  so  far  from  indicating  that  it  was  the  intention  of 
those  who  made  and  adopted  the  Constitution  to  extend  the 
prohibition  to  charities  —  or  that  charities  should  be  consid- 
ered as  perpetuities  within  the  meaning  of  the  rule  of  pro- 
hibition—  indicate  precisely  the  contrary.  In  short,  the 
Constitution  adopted  the  common  law  rule,  which  never  ap- 
plied to  (diarities,  and  is  to  be  read  as  if  it  had  been  said: 
''Perpetuities  shall  not  be  allowed,  but  let  it  be  clearly  un- 
derstood that  settlements  for  charitable  uses  are  not  perpetu- 
ities within  the  meaning  of  tiie  word  as  used  in  the  prohibi- 
tory daus©." 

The  adoption  of  the  common  law  left  undisturbed  the 
distinction  recognized  by  the  Constitution  between  pro- 
hibited perpetuities  (including  private  trusts)  and  charities. 

That  the  prohibition  of  the  common  law  and  Constitution 
—  as  also  that  of  any  statute  merely  shortening  the  period 
within  which,  according  to  the  rule  of  the  common  law, 
estates  must  vest  —  extends  as  well  to  the  creation  of  perpetui- 
ties through  the  medium  of  private  trusts  as  by  common  law 
conveyances,  can  not  be  doubted.  A  "  perpetuity  "  —  that  is, 
that  which  is  prohibited  as  such  by  the  common  law  or  stat- 
ute—  will  no  more  be  tolerated  when  it  is  covered  by  a  trust 
than  when  it  displays  itself  undisguised  in  the  form  of  a  legal 
estate.  (Perry  on  Trusts,  737,  and  cases  cited ;  Thelluson  v. 
Woodford,  4  Ves.  227 ;  S.  C,  11  id.  112 ;  Hooper  v.  Hooper,  9 
Cush.  122 ;  Hawley  v.  James,  5  Paige,  445.) 

11.  "  Charities  **  are  not  prohibited  by  the  provisions  of  the 
Civil  Code  which  prohibit  perpetuities. 

As  we  have  seen,  charities  are  not  included  in  the  common 
law  rule.  It  remains  to  inquire  whether  the  rule  prohibiting 
perpetuities  haa  been  extended  to  include  charitieB  by  express 
statutory  enactment. 

Section  715  of  the  Civil  Code  reads :  "  The  absolute  power  of 
alienation  can  not  be  suspended,  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during  the  continuance  of 
lives  of  persons  in  being  at  the  creation  of  the  limitation  or 
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condition,  except  in  the  single  case  mentioned  in  section  772.'' 
Section  772  thus  referred  to  is :  "  A  contingent  remainder  in  fee 
may  be  created  on  a  prior  remainder  in  fee,  to  take  effect  in 
the  event  that  the  persons  to  whom  the  first  remainder  in  fee 
is  limited  die  under  the  age  of  twenty-one  years,  or  upon  any 
other  contingency  by  which  the  estate  of  such  persons  may  be 
determined  before  they  attain  majority.'* 

It  is  difficult  to  believe  but^  had  it  been  the  intention  that 
these  sections  should  apply  to  trusts  for  charitable  uses,  they 
would  have  been  differently  worded,  or  that  there  would  have 
been  inserted  an  independent  section  clearly  expressing  such 
intention.  The  sections  of  the  code  prohibit  limitations  or 
conditions  which  may  suspend  the  power  of  alienation  be- 
yond the  lives  of  persons.  Bearing  in  mind  the  object  of  the 
common  law  rule  —  to  prevent  the  perpetual  settlement  of 
property  in  families —  it  would  seem  to  be  the  evident  purpose 
of  the  provisions  of  the  Code,  which  limit  the  period  within 
which  estates  must  vest  during  the  existence  of  living  per^ 
sons,  simply  to  shorten  that  period  as  established  by  the  com- 
mon law.  Accepting  this  as  the  real  intent  of  the  statute, 
full  force  and  effect  is  given  to  the  language  employed;  and 
the  rule  of  the  statute,  like  that  of  the  common  law,  may  co- 
exist with  and  leave  undisturbed  the  doctrines  of  the  common 
law  applicable  to  charities.  We  acknowledge  the  power  of 
the  Legislature  to  declare  a  different  public  policy,  if,  in  the 
progress  of  our  history,  the  perpetuation  of  trusts  for  charita- 
ble uses  shall  be  found  in  any  degree  to  conflict  with  the  de- 
velopment of  free  institutions.  But  when,  as  is  now  the 
case,  a  wise  and  sufficient  purpose  can  be  attributed  to  the 
legislation  which  has  been  adopted,  and  the  lan^iage  em- 
ployed does  not  necessarily  import  a  larger  purpose,  we  ought 
not  asstune  that  it  was  the  intent  entirely  to  overthrow  a 
policy  so  thoroughly  established  and  widely  recognized.  The 
statute  simply  recognizes  principles  of  public  policy  —  "essen- 
tial to  the  welfare  of  communities  "  — which  prohibit  the  per- 
petual settlement  of  estates  in  individuals  and  families.  The 
common  law  rule  as  to  perpetuities  does  not  apply  to  chari- 
ties.  "  When  either  from  circumstances  e](trinsic  to  a  limita- 
tion or  from  the  character  of  its  subject-matter,  a  sufficient 
guaranty  exists  against  any  violation  of  the  spirit  of  the  law 
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for  the  prevention  of  remoteness,  their  force  and  applicability, 
with  respect  to  such  limitation,  cease  so  far  as  concerns  the 
necessity  for  expressly  conforming  to  the  period  prescribed 
by  law.  This  consideration  seems  to  apply  to  limitations 
*  *  *  to  charitable  uses."  (Lewis  on  Perpetuities,  663; 
State  V.  OriifitK  2  Del.  Ch.  399.) 

Still,  bearing  in  mind  the  evil  which  it  was  the  object  of 
the  common  law  rule  to  prevent,  the  remarks  of  Taylor,  0.  J., 
in  Oriifin  v.  Oraham,  1  Hawks,  130;  S.  C,  9  Am.  Dec  619, 
will  tend  to  illustrate  the  meaning  of  the  provisions  of  the  Civil 
Code,  so  far  as  they  are  applicable  to  real  property.  The 
learned  Chief  Justice  said :  '^  The  meaning  which  the  law  an- 
nexes to  this  term  (perpetuity)  is  that  of  an  estate-tail,  so  set- 
tled that  it  can  not  be  undone  or  made  void.  As  when,  if  all 
parties  who  have  an  interest  join,  they  can  not  bar  or  pass  the 
estate;  but  if  by  the  concurrence  of  all  having  the  estate-tail 
it  may  be  barred,  it  is  not  a  perpetuity.  It  is  in  reference  to 
estates-tail  that  the  word  is  used  in  the  Bill  of  Rights;  for 
there  was  no  other  estate  that  had  a  tendency  that  way.  A 
condition  not  alien  annexed  to  a  fee  simple  is  void;  and  the 
rules  relative  to  executory  devises,  by  which  their  duration  is 
limited,  had  effectually  checked  their  tendency  to  a  perpetuity. 
In  obedience  to  the  declaration  in  the  Bill  of  Rights,  and  to 
the  injunction  in  the  Constitution,  the  Legislature  of  1784 
abolished  entails  —  giving  as  a  reason  that  they  tended  to  raise 
the  wealth  and  importance  of  particular  families,  and  to  give 
them  an  undue  influence  in  a  republic  This  shows  plainly 
that  they  designed  to  prevent  the  accumulation  of  individual 
wealth,  and  did  not  contemplate  the  possibility  of  any  evil 
likely  to  arise  from  the  establishment  of  a  permanent  fund 
for  charitable  uses.  The  probable  effect  of  this  was  the  re- 
verse of  what  they  meant  to  guard  against,  as  it  promised  to 
increase  the  equality  of  the  republic  It  would  afford  the 
means  of  instruction  to  those  who  could  not  otherwise  pro- 
cure them;  it  would  diffuse  knowledge  and  morality  among 
the  class  of  society  which  stands  most  in  need  of  them,  and, 
by  rendering  them  useful  and  efficient  members,  add  to  the 
strength  and  happiness  of  the  community.  Assuredly,  then, 
property  applied  to  these  ends  never  entered  into  the  common 
law  notion  of  perpetuity;  otherwise  the  objection  would  have 
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been  taken  in  Porter's  Case,  1  Coke,  22,  and  in  many  others 
to  be  found  in  the  books,  where  similar  dispositions  have  been 
made.  *  *  *  I  am  thus  led  to  conclude,  that  a  perpetuity 
which  the  law  would  deem  void,  must  be  an  estate  so  settled  for 
private  uses  that,  by  the  very  terms  of  its  creation,  there  la  no 
potestas  alienandi  in  the  owner." 

In  other  States,  where  the  Constitution  prohibits  perpetui- 
ties; or  where  legislation  has  been  had,  adopting  the  common 
law  rule,  oj  shortening  the  common  law  period  within  which 
estates  must  vest,  it  has  not  been  supposed  that  such  statutes 
interfered  with  the  right  to  make  perpetual  setUements 
for  charitable  uses.  Thus  in  Alabama  it  was  pro- 
vided, that  gifts  to  others  than  wife  and  children 
must  vest  within  the  term  of  three  lives  in  being,  and  ten  years 
thereafter.  (Code  1862,  §  1309.)  Yet  the  Supreme  Court  of 
that  State,  in  1862,  held  the  doctrine  to  be  settled  that  Ae 
Chanceiy  Court  had  jurisdiction,  by  virtue  of  its  ori- 
ginal common  law  powers,  without  claiming  prerogative  pow- 
ers, and  without  the  aid  of  the  statute  of  48  Elizabeth,  to 
uphold  an  executory  bequest  of  money  to  the  "  Pilgrims*  Eest 
Association,"  "to  be  loaned  out  by  Conmdssioners  to  be  ap- 
pointed by  said  association,"  etc.  (Williams  v.  Pearson,  38 
Ala.  299.) 

In  Connecticut  it.  would  appear  that  a  Colonial  statute  of 
1702  gave  perpetuity  to  public  charities.  (Treat's  Appeal,  30 
Conn.  .115.) 

By  statute  of  Michigan,  the  absolute  power  of  alienation 
can  not  be  suspended  for  a  longer  perior  than  the  continuance 
of  two  lives  in  being,  with  an  exception  like  that  found  in  Sec- 
tion 772  of  our  Civil  Code.  (Com.  Laws,  1857,  c  85,  §§  15- 
26.)  In  Attomey-Oeneral  v.  Soide,  28  Mich.  153,  it  was  held 
that  a  bequest  "  for  the  establishment  for  a  school  at  Montrose  " 
was  so  uncertain  as  not  to  bind  the  trustees  to  the  application  of 
the  fund  to  public  charity,  and  therefore  no  case  was  pre- 
sented for  interference  by  the  State.  But  while  the  doctrine 
of  charitable  uses  was  considered  and  discussed,  there  was  no 
suggestion  by  court  or  counsel  that  the  statute  prohibited  per* 
petual  charities.  In  Ohio  (2  Bev.  Stats.,  o.  42,  §  1)  no  es^ 
tate  can  be  limited  to  any  person  or  persons,  except  they  are 
in  beings  or  the  immediate  descendants  of  such  as  are  in  be- 
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ing  at  the  time  of  making  the  deed  or  will.  In  Ohio  the 
general  principles  of  the  law  of  charities,  as  understood  in 
England,  have  been  repeatedly  enforced,  without  any  intima- 
tion that  they  were  limited  or  controlled  by  any  statutory 
prohibition  of  perpetuities.  (Zanesville  C.  &  M.  Co.  v,  Zanes- 
pilh,  20  Ohio,  488;  Mclntyre  y.  ^anesvUle,  17  Ohio  St  352; 
WUliama  v.  First  Presb.  8oc.,  1  id.  501.)  By  the  nineteenth 
aeotion  of  the  ^  Declaration  of  Rights  "  in  the  Constitution  of 
Arkansas,  adopted  in  1886,  it  is  declared,  ^'  Perpetuities  and 
monopolies  are  contrary  to  the  genius  of  a  republic,  and  shall 
not  be  allowed."  Nevertheless  the  Supreme  Court  of  that 
State  has  said:  ^'  It  is  not  against  public  policy,  or  the  spirit  of 
our.  laws,  for  a  man  to  donate  to  trustees  a  lot  of  ground,  to 
be  held  and  appropriated  by  them  and  their  successors  in  per- 
petuity, for  the  use  and  benefit  of  a  religious  denomination  as 
a  place  of  worship."  (Orissom  v.  Hill,  17  Ark.  488.)  In  Ken- 
tucky a  statute  has  substantially  adopted  the  common  law 
rule  against  perpetuities.  (Bev.  Stat,  c.  80,  §  84.)  Yet  it  has 
there  been  held  that  the  Court  of  Chancery  possesses  the 
powers  of  chancery  in  England,  even  such  as  are  in  the  nature 
of  prerogative.  (Atry^eti.  v.  Wallace,  7  B.  Mon.  611.)  This 
goes  further  than  it  is  necessary  to  go  in  the  present  case,  but 
certainly  the  statute  could  not  have  been  considered  as  affect- 
ing the  question.  In  Iowa,  alienation  can  not  be  suspended 
for  a  period  longer  than  lives  in  being  and  twenty-one  years. 
(Code  1851,  p.  1191.)  But  in  Johnson  v.  Mayne,  4  Iowa,  180, 
and  Miller  v.  Chittenden,  id.  252,  the  Supreme  Court  seem  to 
recognize  the  English  law  of  charities,  including  the  doctrine 
of  ey  pres  so  far  as  it  is  a  judicial  doctrine.  In  Vermont,  where, 
as  in  Arkansas,  the  Constitution  declare  that  a  perpetuity 
shall  not  be  allowed,  it  was  considered,  although  the  question 
to  its  fidl  extent  was  not  involved,  that  the  Court  of  Chan- 
eery  had  full  jurisdiction  with  reference  to  charitable  bequests 
and  uses.  {Execviors  of  Burr  v.  8mUh,  7  Vt  241 ;  S.  C,  29 
Am.  Dec.  154.)  In  Paschal  v.  AcJclin,  27  Tex.  178,  it  was 
expressly  held  that  bequests  to  charitable  uses  were  not 
within  the  constitutional  prohibition  of  perpetuities  and  en- 
tailments. 

IIL    Such  perpetual  trusts^  ^'when  relating  to  real  pro^^ 
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erty/'  are  not  prohibited  by  title  iv  of  part  2  of  the  Civil 
Code. 

It  is  urged,  however,  that  trusts  for  charitable  uses  arising 
out  of  real  property,  are  prohibited  by  title  iv  of  part  2  of  the 
Civil  Code.  Section  847  declares :  "  Uses  and  trusts,  in  re- 
lation to  real  property,  are.  those  only  which  are  specified  in 
this  title."  And  section  857  reads :  "  Express  trusts  may  be 
created  for  any  of  the  following  purposes : 

"  1.  To  sell  real  property  and  apply  or  dispose  of  the  pro- 
jeeds  in  accordance  with  the  instrument  creating  the  trust. 

"  2.  To  mortgage  or  lease  real  property  for  the  benefit  of 
annuitants  or  other  legatees,  or  for  the  purpose  of  satisfying 
any  charge  thereon. 

"  3.  To  receive  the  rents  and  profits  of  real  property,  and 
to  pay  them  to  or  apply  them  to  the  use  of  any  person, 
whether  ascertained  at  the  time  of  the  creation  of  the  trust 
or  not,  for  himself  or  for  his  family,  during  the  life  of  such 
person  or  for  any  shorter  term,  subject  to  the  rules  of  title  ii 
of  this  part 

"  4.  To  receive  the  rents  and  profits  of  real  property,  and  to 
accumulate  the  same  for  the  purposes  and  within  the  limits 
prescribed  by  the  same  title." 

It  may  not  be  improper  here  to  ascertain  what  is  intended 
by  the  third  and  fourth  subdivisions  of  the  section  just 
quoted. 

A  section  of  the  New  York  statute,  which  was  before  the 
codifiers  in  this  State,  read  as  follows: 

"  Express  trusts  may  be  created  for  any  or  either  of  the 
following  purposes: 

"  1.  To  sell  land  for  the  benefit  of  creditors. 

"  2.  To  sell,  mortgage,  or  lease  land  for  the  benefit  of  lega* 
tees,  or  for  the  purpose  of  satisfying  any  charge  thereon. 

"  3.  To  receive  the  rents  and  profits  of  lands,  and  apply 
them  to  the  education  and  support,  or  either,  of  any  person^ 
during  the  life  of  such  person,  or  for  any  shorter  term,  stvh- 
ject  to  the  rules  prescribed  in  the  first  article  of  this  title. 

"  4.  To  receive  the  rents  and  profits  of  lands,  and  to  ac- 
cumulate the  same,  for  the  purposes  and  within  the  limits 
prescribed  in  the  first  article  of  this  title."  (Eev.  Stats.,  ed. 
1829,  p.  728.) 
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Comparing  the  section  of  the  New  York  statate  with  the 
corresponding  section  of  our  Civil  Code,  we  find:  1.  Prior  to 
the  amendments  of  1874,  the  first  subdivision  of  the  sectioii 
read  like  the  New  York  law;  and  the  second  subdivision  was 
substantially  the  same.  2.  That  the  third  subdivision  of  the 
New  York  statute  has  been  changed  by  inserting  the  words 
"  pay  them  to,"  "  whether  ascertained  at  the  time  of  the  trust 
or  not,"  and  "  for  himself  or  his  family." 

None  of  the  changes  have  altered  the  meaning  of  the 
third  subdivision  of  the  section.  It  had  already  been  held 
that  a  trust  to  receive  the  profits  of  land,  and  "to  pay  them 
over"  to  the  beneficiary,  was  valid  under  the  provision  au- 
thorizing a  trustee  to  receive  such  profits  "  and  apply  them  to 
the  use"  of  any  person.  {Leggett  v.  Perkins,  2  N.  Y.  297.) 
It  had  also  been  held,  where  tiere  was  a  trustee  "to  receive 
rents  and  profits,  and  apply  tliem  to  the  use  of  any  person** 
that  if  the  person  primarily  designated,  died  during  a  trust 
term  lawfully  constituted  in  respect  to  its  duration,  there  was 
nothing  in  the  terms  or  policy  of  the  statute  which  prevented 
the  use  from  being  shifted  to  some  other  object  of  the  testa- 
tor's bounty  —  although  such  last  person  should  not  be  in  ex- 
istence or  known  at  the  creation  of  the  trust.  {Oilman  v. 
Reddington,  24  N.  Y.  13.)  And  it  had  been  further  decided 
that  any  application  of  rents  and  profits,  by  way  of  trust,  to 
the  use  of  a  man's  family,  was  an  application  of  them  to  his 
use,  and  if  confined  to  the  period  of  his  life,  and  to  a  living 
individual,  was  not  contrary  to  the  statute.  {Rogers  v.  Tilley, 
20  Barb.  639.) 

The  section  of  the  New  York  statute  above  recited  (§55) 
is  found  in  article  second,  of  title  two,  of  chapter  one  of  "An 
act  concerning  the  acquisition,  etc,  of  property,"  etc.  (Rev. 
Stats,  p.  717.)  The  reference  in  the  third  and  fourth  subdi- 
visions are  distinctly  to  the  first  article  of  the  same  title. 

The  fifteenth  and  sixteenth  sections  of  the  first  article,  thus 
referred  to,  are: 

"  15.  The  absolute  power  of  alienation  shall  not  be  sus- 
pended by  any  limitation  or  condition  whatever,  for  a  longer 
period  than  during  the  continuance  of  not  more  than  two 
lives  in  being  at  the  creation  of  the  estate,  except  in  the 
single  case  mentioned  in  the  next  section.**     **16.  A  oontin- 
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gent  remainder  in  fee  may  be  created  on  a  prior  remainder  ia 
fee,"  etc,  (continuing  in  the  same  language  aa  that  employed 
in  section  772  of  our  Civil  Oode.)  These  are  followed  by 
other  sections  regulating  and  declaring  the  mode  in  which 
estates  may  be  limited,  none  of  which  authorize  an  extension 
of  the  power  of  alienation  beyond  the  periods  mentioned  in 
sections  16  and  16. 

Section  37  of  the  "First  Artide"  to  which  reference  is  made 
in  the  65th  section  of  the  ITew  York  statute  is  like  section 
724  of  the  Oivil  Oode  of  California,  with  the  difference  that 
the  New  York  law  applies  only  to  accumulations  of  the  rents 
arising  out  of  real  estate,  while  section  724  relates  also  to  the 
profits  derived  from  personal  property. 

Section  724  of  the  Civil  Code  reads: 

"An  accumulation  of  the  income  of  property  for  the  benefit 
of  one  or  more  persons,  may  be  directed  by  any  will  or  trans- 
fer in  writing  sufficient  to  pass  the  properly  out  of  whidi 
the  fund  is  to  arise,  as  follows: 

1.  If  such  accumulation  is  directed  to  commence  on  the 
creation  of  the  interest  put  of  which  the  income  is  to  arise, 
it  must  be  made  for  the  benefit  of  one  or  more  minors  then 
in  being,  and  terminate  at  the  expiration  of  their  minority; 
or, 

2.  If  such  accumulation  is  directed  to  commence  at  any 
time  subsequent  to  the  creation  of  the  interest  out  of  which 
the  income  is  to  arise,  it  must  commence  within  the  time  in 
this  title  permitted  for  the  vesting  of  future  interests,  and 
during  the  minority  of  the  beneficiaries,  and  terminate  at  the 
expiration  of  such  minority." 

The  references  in  subdivisions  three  and  four  of  section  55 
of  the  New  York  statute  point  unmistabably  to  the  provi- 
sions of  law  which  prescribe  the  rules  to  which  the  subdivi- 
sions are  subject;  that  in  the  third  subdivision  being  aimed  at 
sections  15  and  16  of  article  first,  which  prohibit  perpetuities; 
and  that  in  the  fourth  subdivision,  at  section  87  of  the  same, 
article — which  prohibits  the  accumulation  of  the  rents  and 
profits  of  real  estata 

The  New  York  statutes  have  been  always  thus  construed. 
The  third  and  fourth  subdivisions  of  section  55  have  been 
read,  by  the  Oourts  of  that  State,  in  connection  with  the 
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tions  of  article  first,  prohibitory  of  perpetuities  and  accumu- 
lations, (Downing  v.  Marshall,  23  N.  Y.  366 ;  Lang  v.  Ropke, 
6  Sandf.  363;  Rogers  v.  Tilley,  20  Barb.  639.) 

The  reference  in  subdivision  three  of  section  857  of  our 
Civil  Code  to  "  the  rules  of  title  two  of  this  part  *^ —  part 
two  —  is  sufficiently  dear  and  is  applicable  to  the  rules  found 
in  that  chapter  which  relate  to  the  creation  of  estates.  It 
may  indeed  be  made  to  include  section  715,  which,  although 
it  takes  its  place  in  title  two  of  the  first  part,  is  referred  to  in 
section  771  —  a  section  of  title  two  of  part  two.  Section  771  is 
to  be  read  with  section  715,  and  was  inserted  from  abundant 
caution  lest  it  might  be  held  that  the  latter  section  could  be 
avoided,  and  a  perpetuity  created,  by  simply  authorizing  a 
change  in  the  character  of  the  property  constituting  the  sub- 
ject of  the  trust.  Section  771  is  merely  declaratory  of  the  law 
as  laid  down  iaHawley  y.  James,  5  Paige,  444 ;  S.  0.,  16  Wend. 
163.  '^  A  mere  power  to  exchange  lands,  whether  such  exchange 
is  made  directly,  or  by  means  of  a  sale  and  new  purchase,  is 
not  a  power  to  alien  the  estate,  within  the  intent  and  mean- 
ing of  the  provisions  of  the  Bevised  Statutes  on  this  subject." 
(Eawley  v.  James,  5  Paige,  444.)  Consequently  such  power 
would  not  obviate  the  objection  as  to  alienability,  within  the 
rule  against  perpetuities.    (Belmont  v.  O'Brien,  12  N.  Y.  402.) 

But  the  reference  to  title  two  of  part  two  in  the  fourth  sub- 
division of  section  857  of  the  Civil  Code,  is  evidently  a  mis- 
take.  There  is  nothing  in  the  title  which  in  terms  treats  of 
accumulations  of  the  rents  and  profits  of  real  estate.  The 
reference  is  to  provisions  which  relate  to  accumulations  of  in- 
come from  real  estate,  and  it  can  be  given  force  and  effect  by 
applying  it  to  sections  722-726,  in  title  two  of  the  first  part 
—  the  only  sections  which  contain  the  law  on  that  subject, 
and  which  prohibit  accumulations  of  income  arising  from  real 
or  personal  property. 

In  thus  construing  section  857  of  the  Civil  Code,  our  pur- 
pose has  been  broader  than  to  point  out  an  erroneous  refer- 
ence. It  has  included  a  design  to  prove  that  section  847  is 
applicable  only  to  private  trusts,  and  does  not  prevent  the 
creation  of  permanent  trusts  for  charitable  uses.  The  refer- 
ences in  section  857  are  to  provisions  of  the  code,  which,  as 
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we  have  seen,  manifestly  relate  to  the  creation  of  estates  to 
vest  in  persons  or  individuals  in  being,  and  to  the  accumula- 
tion of  income  for  the  benefit  of  such  persons.  Except  so 
far  as  section  757  still  further  limits  the  period  during  which 
beneficial  interests  may  be  enjoyed,  the  title  which  treats  of 
uses  and  trusts  is  but  suppletory  and  correlative  to  the  pro- 
visions of  the  code  which  relate  to  the  creation  of  legal  estates 
not  violative  of  the  rule  against  perpetuities.  What  has  been 
said  with  reference  to  the  object  of  the  common  law  and 
statutory  rule  prohibiting  the  vesting  of  legal  estates  beyond 
a  certain  period  —  the  prevention  of  the  dangerous  enhance- 
ment of  the  wealth,  power,  and  influence  of  particular  indi- 
viduals and  families  —  applies  equally  to  equitable  estates  or 
interests.  We  must  assume  that  the  Legislature  had  this  ob- 
ject in  view.  We  ought  not  to  construe  a  statute,  in  which 
no  direct  reference  is  made  to  so  important  a  subject  as  char- 
itable trusts,  as  intended  to  prohibit  charities;  against  which 
can  be  urged  none  of  the  objections,  so  pregnant  of  evil,  which 
have  been  made  against  permanent  settlements  in  families. 
Besides,  section  715  is  included  within  part  one  of  the  code 
which  treats  of  "  property  in  general,"  and,  as  we  have  seen, 
has  no  application  to  trusts  for  charitable  uses.  Here,  as  in 
New  York,  "trusts  in  personal  estate  are  subject  to  no  statu- 
tory restriction;  in  other  words,  the  Legislature  has  never 
attempted  to  define  and  enumerate  the  lawful  occasions  for 
such  trusts."  (Oilman  v.  Reddington,  24  N.  T.  12.)  They 
stand,  therefore,  as  at  the  common  law,  subject  only  to  the 
statutory  rule  of  section  715,  and  to  the  direction  against 
accumulations.  (§§  724,  2220.)  It  would  be  a  strange  con- 
dition of  the  law,  if  while  we  could  uphold  a  charitable  do- 
nation of  personal  property  —  the  income  to  be  perpetually 
applied  to  the  support  of  the  charity  —  we  must  declare  void 
a  devise  to  a  like  object,  upon  the  ground  that  the  latter  is 
annulled  by  the  provisions  of  the  code  which,  it  is  claimed, 
prohibit  such  uses  and  trusts.  Of  property  thus  dedicated, 
one  kind  is  as  effectually  withdrawn  from  ordinary  business 
as  another ;  and  there  is  nothing  in  our  general  policy  or  laws 
which  attaches  a  peculiar  sanctity  to  land,  or  which  either  en- 
courages or  forbids  restraints  upon  its  alienation,  not  applica- 
ble to  money  or  other  property. 
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IV.  Nor  does  section  2221  of  the  Civil  Code  require  that 
the  individual  cestuis  que  trustent,  to  be  ultimately  bene- 
fited by  a  devise  or  bequest  to  charity,  shall  be  specified  in 
the  instrument  creating  the  trust 

It  is  further  objected  that  the  trusts  which  the  will 
attempts  to  establish  do  not  comply  with  section  2221  of  the 
Civil  Code.     The  section  is: 

"  Subject  to  the  provisions  of  -section  852,  a  voluntary 
trust  is  created,  as  to  the  trustor  and  beneficiary,  by  any 
words  or  acts  of  the  trustor,  indicating  with  reasonable  cer- 
tainty: 

^'  1.  An  intention  on  the  part  of  the  trustor  to  create  a 
trust;  and, 

"  2.  The  subject,  purpose,  and  beneficiary  of  the  trust ** 

It  is  said  that  this  section  applies  to  all  trusts  alike. 

The  code  does  not  in  terms  declare  the  distinction  between 
express  and  implies  or  resulting  trusts.  But  section  857  de- 
clares that  "  express  trusts  "  in  relation  to  real  property  may 
be  created  for  certain  purposes.  Express  trusts  are  put  in 
opposition  to  those  which  are  implied  or  resulting  —  the 
latter  being  such  as  exist  '^by  operation  of  law,"  and  the 
former  such  as  are  created  or  declared  by  instrument  in  wrilr 
ing.  (§  852.)  Section  2221  is  found  in  a  chapter  which 
treats  of  "  Trusts "  in  general.  The  first  section  of  the 
chapter  divides  trusts  into  "voluntary"  and  "involuntary." 
(§  2216.)  Section  2221  is  "  subject  to  "  section  862  —  that  is 
to  say  —  if  a  volimtary  trust  (using  the  words  in  the  sense  of 
the  code)  relates  to  land,  it  must  be  in  writing.  All  trusts 
relating  to  personal  property  are  left  by  the  section  to  be 
proved  "by  any  words  or  acts  of  the  trustor" — that  is,  by 
oral  testimony.  A  bequest  to  charitable  uses  can  only  be  by 
will  in  writing.  It  follows  necessarily  that  section  2221  was 
not  intended  to  apply  to  such,  or  any,  bequests,  or  to  devises 
for  charitable  uses. 

Section  2221  does  not  purport  to  limit  the  cases  in  which 
trusts  may  be  created.  It  lays  down  a  rule  of  evidence. 
Section  2220  declares: 

"  A  trust  may  be  created  for  any  purpose  for  which  a  con- 
tract may  lawfully  be  made,  except  as  otherwise  prescribed 
by  the  titles  on  uses  and  trusts  and  on  transfers,*' 
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As  we  have  seen,  the  title  on  uses  and  trusts  does  not  pro- 
hibit charities,  and  "transfers  "  are  conveyances  of  titles  from 
one  living  person  to  another.     (§  1039.) 

V.  Section  1313  of  the  Civil  Code— its  effect 

The  conclusion  which  we  have  reached  with  reference  to 
the  statutory  provisions  above  considered  is  strengthened  by 
section  1313  of  the  Civil  Code.  "  No  estate,  real  or  personal, 
shall  be  bequeathed  or  devised  to  any  charitable  or  benevo- 
lent society,  or  corporation,  or  to  any  person  or  persons  in 
trust  for  charitable  uses,  except  the  same  may  be  done  by  will 
duly  executed  at  least  thirty  days  before  the  decease  of  the 
testator ;  and,  if  so  made  at  least  thirty  days  prior  to  such  death, 
such  devise  or  legacy,  and  each  of  them  shall  be  valid ;  provided, 
that  no  such  devises  or  bequests  shall  collectively  exceed  one 
third  of  the  estate  of  the  testator  leaving  legal  heirs,  and  in 
such  case  a  pro  rata  deduction  from  such  devises  or  bequests 
shall  be  made  so  as  to  reduce  the  aggregate  thereof  to  one 
third  of  such  estate;  and  all  dispositions  of  property  made 
contrary  hereto  shall  be  void,  and  go  to  the  residuary  legatee 
OP  devisee,  next  of  kin,  or  heirs,  according  to  law.^* 

If  the  sections  of  the  code  relating  to  the  period  within 
which  estates  must  vest  or  be  beneficially  enjoyed  were  clearly 
.applicable  to  devises  and  bequests  to  charitable  uses,  it  might 
plausibly  be  urged  that  section  1313  was  intended  only  to  im- 
pose a  further  limitation  upon  the  powers  of  testators.  In 
such  case  section  1313  might  be  said  to  mean  that  no  bequest 
OP  devise  for  charitable  uses  should  be  valid  (even  for  the  pe- 
riod during  which  the  power  of  alienation  may  be  suspended), 
unless  by  will  executed  more  than  thirty  days  before  the 
death  of  the  testator.  But  surely,  in  the  absence  of  language 
making  the  J)rovisions  of  the  code  relating  to  perpetuities 
dearly  applicable  to  charities,  much  force  should  be  given  to 
the  declaration  of  section  1313.  It  is  there  said  that  if  a  will 
settling  real  or  personal  property  to  charitable  uses  shall  be 
made  more  than  thirty  days  prior  to  the  death  of  the  testator, 
the  devise  or  bequest  shall  be  valid.  We  have  seen  the  ref- 
erences in  the  title  treating  of  uses  and  trusts  to  title  two 
of  part  first,  and  title  two  of  part  second,  and  in  the  chapter 
treating  of  trustees  to  the  provisions  relating  to  uses  and 
trusts  and  to  transfers.     It  is  worthy  of  observation  that  sec- 
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tion  1313  contains  no  reference  to  the  provisions  of  the  code 
guarding  against  perpetuities  or  defining  certain  trusts.  Noth- 
ing would  seem  more  natural  than  that  such  provisions  would 
have  been  referred  to  in  section  1313,  if  the  Legislature  had 
supposed  that  they  had  any  bearing  upon  the  matter  of  truflt^ 
for  charitable  uses.  Under  the  circumstances,  the  very  silence 
of  section  1313  may  be  treated  as  an  implied  legislative  oon* 
stniction  of  the  sections  which  are  not  referred  to. 

Section  1313  of  the  Civil  Code,  like  the  statute  of  George 
H.,  c.  36,  conmaonly  called  the  mortmain  act,  recognizes  the 
right  to  convey  or  settle  to  charitable  usee,  and  was  passed  to 
prevent  improvident  alienations  or  dispositions,  by  languish- 
ing or  dying  persons,  to  the  disherison  of  their  lawful  heira 
(See  preamble  to  Statute  Geo.  II.) 

We  conclude  that  no  statute  of  this  State  has  prohibited 
permanent  settlements  to  charitable  uses, 

VI.  New  York  decisions  dependent  upon  statutes  of  that 
State. 

In  New  York  it  was  indeed  held  that  a  clause  in  a  will, 
whereby  was  created  a  trust  to  executors  to  receive  the  rents 
and  profits  of  real  estate,  and  to  pay  them  to  certain  named 
societies,  during  the  lives  of  individuals  named,  was  invalid, 
because  not  constituted  as  required  by  the  section  55  of  the 
New  York  statute  above  cited.  (Downing  v.  Marshall,  28 
N.  Y.  379.)  It  was  decided  that,  by  the  third  subdivision  of 
that  section,  the  trust  must  be  dependent  on  the  life  of  the 
heneficiary  —  "  during  the  life  of  such  person,  or  for  a  shorter 
term."  (Rev.  Stats.,  p.  Y28.)  This  construction  was  given  in 
view  of,  and  the  judgment  of  the  Court  influenced  by,  other 
sections  of  the  statute,  through  which  the  charitable  intent 
of  the  testator  could  be  effectuated.  The  sections  were  45,  47, 
49,  and  58.  (Rev.  Stats.,  N.  Y.  727,  728.)  They  prescribed 
that  every  estate  in  lands  should  be  deemed  a  legal  estato, 
"except  when  otherwise  provided  in  this  chapter."  (§  45. 
And  see  §  55.)  That  every  person  thereafter  entitled  in  equity 
to  possession  and  receipt  of  rents  of  lands  should  be  deemed 
to  have  a  legal  estate  therein,  equal,  in  quality  and  character, 
to  his  beneficial  interest.  (§§  47,  48.)  That,  in  case  of  a  dis- 
position of  lands,  "  whether  by  deed  or  devise,"  to  one  or  more 
persons,  for  the  use  of,  or  in  trust  for,  another,  no  estate  should 
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Teit  ia  sach  person  or  persons;  and  that  every  such  disposi- 
tion  must  he  made  directly  to  the  person  in  whom  the  right 
to  possession  and  profits  is  intended  to  be  vested.  (§  49.) 
Thaty  where  an  express  trust  should  be  created  for  any  pur- 
pose not  enumerated  in  section  55^  no  estate  should  vest  in 
the  trustees;  "but  the  trust,  if  directing  or  authorizing  the 
performance  of  any  act  which  may  be  lawfully  performed 
under  a  power,  shall  be  valid  as  a  power  in  trust,  subject  to 
the  provisions  in  relation  to  such  powers  contained  in  article 
third  of  this  title."  (§  58.)  Article  third,  thus  referred  to, 
classified  powers,  general  and  special.     (Rev.  Stats.  7?>1.) 

The  sections  and  article  above  referred  to  were  originally 
transferred  in  substance  to,  and  incorporated  in,  our  Civil 
Code.  They  were  carefully  eliminated  from  our  law  by  the 
amendments  which  took  effect  July  1st,  1874. 

In  Downing  v.  Marshall^  23  N.  Y.  379,  the  Court  of  Appeals 
of  New  York  said  that,  by  the  revision  of  1830  (Revised  Stat- 
utes) the  law  underwent  considerable  change.  But  added: 
'^  There  has  been  some  misapprehension  as  to  the  character 
and  extent  of  the  change.  All  express  trusts  were  abolished, 
except  certain  ones  enumerated  in  the  65th  section  of  the 
statute.  *  *  ♦  The  system  of  trusts  was  a  complicated 
one,  and  was  believed  to  be  attended  with  great  inconveniences. 
These  it  was  proposed  to  remedy,  not  by  depriving  men  of 
the  power  of  disposing  of  their  estates,  nor  even  by  abridging 
that  power,  but  by  giving  effect  to  such  dispositions  accord- 
ing to  a  more  simple  classification,  so  as  to  relieve  this  branch 
of  the  law  from  much  usesless  refinement  and  perplexity." 
As  to  trust  estates  purely  passive,  the  provisions  of  the  statute 
vested  the  title  in  the  beneficiary.  Active,  express  trusts  were 
defined  in  section  55.  "All  other  express  trusts  were  abolished ; 
by  which  the  revisers  and  Legislature  intended  simply  that 
legal  estates  impressed  with  trust  duties  should  be  created  only 
in  the  cases  specified.  The  provisions  of  the  statute  were 
aimed  against  the  attempt  to  create  such  estates  or  titles,  hut 
not  against  the  duty,  trust,  or  power.  This  is  perfectly  manifest 
from  the  provision  which  declares  that  if  an  express  trust  be 
created,  for  any  purpose  not  enumerated  ♦  ♦  ♦  and  the 
trust  authorizes  the  nerformanoe  of  any  act  lawful  under  a 
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power,  it  shall  be  valid  as  a  power  in  trust.  (§  58.)  There 
was  very  wisely  no  attempt  to  enumerate  or  define  the  acts 
which  might  be  lawfully  done  under  a  power,  and  in  this 
respect,  therefore,  the  law  was  subjected  to  no  innovation." 
(Dovming  v.  Marshall,  23  N.  Y.  379.) 

With  reference  to  this  case,  further,  it  may  be  observed  that 
the  Court  did  not  find  it  necessary  to  consider  or  dis- 
-cuss  the  subject  of  perpetual  charities.  The  testator  had  not  at- 
tempted to  establish  such  a  charity.  By  his  will  he  directed 
his  executors  to  continue  in  operation  certain  manufacturing 
-establishments  during  the  naiural  lives  of  two  persons  named, 
and  to  distribute  the  net  annual  profits  thereof  —  one  half  in 
•equal  shares  to  the  American  Bible  Society,  the  American  Tract 
Society,  and  the  American  Home  Missionary  Society,  and  the 
other  half  in  supporting  the  Marshall  Infirmary. 

Of  these  the  Bible  Society,  the  Tract  Society,  and  the  Mar- 
shall Infirmary  were  incorporated  associations.  By  a  provision 
of  the  law  under  which  the  Bible  Society  and  the  Tract  Society 
were  incorporated,  it  was  declared  —  "no  devise  to  a  corpora- 
tion shall  be  valid  unless  such  corporation  shall  be  exprssly 
authorized  by  its  charter  or  by  statute,  to  take  by  devise." 
The  Bible  and  Tract  societies  were  not  expressly  au- 
thorized, either  by  their  charters,  or  by  any  statute, 
to  take  by  devise.  The  Court  held  —  Denio,  J.,  dissenting  — 
ihat  this  fact  was  conclusive  as  to  them  —  equally  conclusive 
whether  the  devises  were  attempted  perpetuities  or  not;  or 
whether  they  claimed  to  take  a  benefit  under  the  will  as  by 
a  technical  trust,  or  through  the  power  in  trust  conferred  on 
the  executors.  As  to  the  Home  Missionary  Society,  it  was  un- 
incorporated, and  "  composed  of  a  fluctuating  and  imascertained 
class  of  persons,  having  no  legal  capacity  to  take  the  gift." 
(Page  382.)  There  were,  as  the  Court  thought,  no  trustees  and 
no  ascertained  beneficiaries,  either  as  individuals,  or 
as  a  class.  Where  perpetual  charities  are  upheld,  still 
there  is  no  power  in  the  American  courts  —  the  Judges  of 
which  employ  judicial  powers  alone  —  in  a  case  where  the  gift 
is  vague  and  indefinite,  and  no  trustee  is  appointed  and  the 
•court  is  given  no  authority  to  appoint  by  the  will.  (Perry 
•on  Trusts,  731.)  The  Marshall  Infirmary  was  authorized  to 
take  by  its  charter. 
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It  was  said  by  Porter,  J.,  in  Bascom  v.  Albertson,  34  N.  Y. 
619,  that  the  decision  in  Williams  v.  Williams,  8  K  Y.  525^ 
to  the  effect,  "  the  provisions  of  the  Revised  Statutes  respect- 
ing trusts,  perpetuities,  and  the  limitations  of  future  estates 
were  not  designed  to,  and  do  not  at  all  affect  conveyances  or 
testamentary  gifts  to  religious  or  charitable  corporations," 
was  reversed  in  Beehman  v.  Bousor,  23  N.  Y.  815-318.  But 
what  is  said  in  Beehm>an  v.  Bottsor,  with  respect  to  the  con- 
trolling influence  or  the  statutes  on  '^  Trusts,"  relates  to  a 
clause  in  the  will  there  under  consideration  which  seems  to 
have  been  treated  by  the  Court  as  an  attempt  to  suspend,  hj 
means  of  a  private  trust,  the  power  of  alienation  for  a  period 
not  dependent  on  lives  in  being.  That  such  was  the  under- 
standing of  the  Court  is  rendered  more  apparent  by  an  ex- 
amination of  the  cases  referred  to  in  support  of  the  proposi- 
tion there  laid  down.  They  are:  Hawley  v.  James,  16  Wend. 
61,  and  Boynton  v.  Hoyt,  1  Denio,  53.  In  Hawley  v.  James- 
it  was  held  that  the  creation  of  a  trust  term  by  will  to  con- 
tinue until  the  youngest  of  the  testator^s  children  and  grand- 
children, attaining  the  age  of  twenty-one  years,  shall  attain 
that  age,  when  the  number  exceeded  two,  was  void  under  the 
Revised  Statutes  of  New  York.  In  Boynton  v.  Hoyt  it  was 
held  that  where  the  testator  devised  his  estate  to  trustees  to 
receive  and  apply  the  rents  and  profits  in  accordance  with  the 
third  subdivision  of  section  55,  but  which  trust  was  to  con- 
tinue until  the  testator's  youngest  child  would,  if  living, 
attain  the  age  of  twenty  years,  the  devise  was  void  for  sus- 
pending the  power  of  alienation  for  a  period  not  limited  by 
the  continuance  of  two  lives  in  being  at  the  creation  of  the> 
estate. 

A  gift  to  individuals  or  persons  in  their  private  capacity 
will  not  be  charitable.  (Thornber  v.  Wilson,  3  Drew,  245;. 
S.  C,  4  id.  850-357;  Doe  v.  Aldridge,  4  T.  R.  264;  Doe  v. 
Copesiake,  6  East,  328 ;  Morice  v.  Bishop  of  Durham,  9  Ves. 
899;  S.  C,  10  id.  522.)  In  order  that  there  may  be  a  good 
trust  for  a  charitable  use,  there  must  be  some  public  benefit 
open  to  an  indefinite  and  vague  number;  the  persons  to  be- 
benefited  must  be  uncertain  and  indefinite,  until  they  are  se- 
lected or  appointed  to  be  the  particular  beneficiaries  of  tha* 
trust  for  the  time  being.     (Perry  on  Trusts,  710,  and  ca^e*. 
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'dted.)  It  is  no  charity  to  give  to  a  friend.  ♦  ♦  The  thing 
given  becomes  a  charity  when  the  uncertainty  of  the  re- 
^sipient  begins. 

Nor  can  we  agree  that  the  reasoning  in  WiUiams  v.  Wit' 
liama,  8  "S.  Y.  625,  is  materially  weakened  by  what  was  de- 
luded in  Presideni  etc.  of  the  College  of  8t.  Mary  Magdalen, 
Oxford,  V.  The  Attorney-General,  6  H,  of  L.  0.  206-208. 
There  it  was  determined  simply  that  a  statute  of  limitations, 
4ipplioable  to  all  trusts,  was  applicable  to  certain  charities. 
Williama  v.  WUliame,  eupra,  did  not  turn  upon  the  broad 
proposition  that  charities  were  unaffected  by  every  general 
statute  as  to  trusts. 

What  is  said  as  to  the  applicability  of  the  statutes  respect- 
ing perpetuities  and  trusts  to  charities  in  Levy  v.  Levy,  33  ]!T. 
Y.  97,  expresses  the  opinion  of  but  three  of  the  eight  Judges 
of  the  Court  of  AppeaLs.  Denio,  0.  J.,  and  Campbell,  J.,  dis- 
496nted  from  the  condusion  to  which  the  Court  arrived. 
Judges  Davies,  Brown,  and  Potter  concurred  only  in  holding 
that  the  trust  failed  under  the  laws  of  Virginia,  for  the  reason 
that  the  whole  scheme  was  founded  upon  the  assumed  validity 
•of  the  devise  therein  of  a  certain  farm  in  Virginia  —  sudii 
Revise  being  void  as  against  the  laws  of  that  State.  Judge 
Potter  expressly  dissented  from  that  portion  of  the  opinion 
which  held  the  trust  void  under  the  laws  of  "New  York. 

VII.  Law  of  Virginia. 

It  may  be  well,  at  this  point,  to  examine  the  law  of  the 
State  of  Virginia  with  respect  to  trusts  for  charitable  uses. 
The  leading  case  is,  Oallego's  Executors  v.  Atiomey-OenercA, 
8  Leigh,  487;  S.  C,  24  Am.  Dec.  650.  It  is  there  said  by 
Mr.  Justice  Carr:  "  In  England,  charitable  bequests,  where  no 
legal  interest  is  vested,  and  which  are  too  vague  to  be  claimed 
by  those  for  whom  the  beneficial  interest  was  intended,  can 
not  be  established  by  a  Court  of  Equity,  either  exercising  its 
ordinary  jurisdiction,  or  enforcing  the  prerogative  of  tJie 
King,  independent  of  the  statute  43  Elizabeth;  and  as  that 
statute,  if  ever  in  force  here,  was  repealed  in  1792,  I  conclude 
that  charitable  bequests  stand  on  the  same  footing  with  us  as 
-all  others,  and  will  alike  be  sustained  or  rejected  by  Courts 
-of  Equity.'' 

Janey's  Executor  v.  Latane,  4  Leigh,  327,  seems  to  have 
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been  decided  on  authority  of  OaUego^s  Executors  v.  Attorney- 
Oenerah  In  Brooke  v.  Shacklett,  18  Gratt.  301,  the  proposi- 
tion  was  repeated,  that  as  the  statute  43  Elizabeth  constituted 
no  part  of  the  law  of  Virginia,  charitable  bequests  were  to  be 
treated  as  standing  on  the  same  footing  with  other  bequests. 
Seabum  v.  Seabum,  15  Gratt  428,  recognized  as  law  Odllego's^ 
Executors  v.  Attomey-Oeneral,  except  as  modified  by  subse- 
quent statutes. 

It  will  be  seen  that  the  Virginia  cases  turned  in  no  degree- 
upon  statutes  of  that  State  prohibiting  alienations  or  defining 
trusts,  but  upon  the  broader  principle  that,  independent  of 
the  statute  of  Elizabeth,  Courts  of  Equity  cannot  establish 
charitable  trusts  when  no  legal  estate  vests,  and  the  trust  is 
so  vague  that  its  benefits  cannot  be  claimed  by  cestuis  que 
irustent.  It  is  not  for  us  to  decide  whether  the  principle  wafr^ 
always  properly  applied. 

VIIL  Jurisdiction  of  Court  of  Chancery  in  England  inde- 
pendent of  statute  of  Elizabeth. 

We  are  thus  conducted  to  the  consideration  of  the  ques- 
tions: Did  the  Court  of  Chancery  in  England,  as  part  of  its- 
ordinary  jurisdiction,  have  power  to  establish  and  administer- 
charities,  prior  to  the  statute  of  Elizabeth?  If  so,  what  was- 
the  nature,  and  what  were  the  limits  of  that  jurisdiction  ? 

The  solution  of  these  questions  is  perhaps  peculiarly  im- 
portant here,  since  the  statute  43  Elizabeth  has  never  been 
adopted  in  this  State. 

The  leading  case  in  Virginia  relies  entirely  on  Baptist  Asso- 
dation  v.  Hart,  4  Wheat  1. 

VIII  a.  Of  cases  in  the  Supreme  Court  of  the  United  States. 

Baptist  Association  v.  Hart  arose  out  of  a  bequest  in  the^ 
will  of  Silas  Hart,  a  resident  of  Virginia,  which  was  as  fol- 
lows :  "  Item,  what  shall  remain  of  my  military  certificates  a^ 
the  time  of  my  decease,  both  principal  and  interest, .  I  give 
and  bequeath  to  the  Baptist  Association  that  for  ordinary" 
meets  at  Philadelphia  annually,  which  I  allow  to  be  a  per- 
petual fund  for  the  education  of  youths  of  the  Baptist  de- 
nomination, who  shall  appear  promising  for  the  ministry,  al- 
ways giving  a  preference  to  the  descendants  of  my  father'9- 
family." 
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Previous  to  tlie  death  of  the  testator,  the  Legislature  of 
Virginia  had  repealed  all  English  statutes,  including  43  Eliza- 
beth« 

The  ''  Baptist  Association"  had  existed  as  an  organized  body 
for  many  years  before  the  date  of  the  will.  After  the  death 
of  the  testator,  it  had  received  a  charter  from  the  Legislature 
of  Pennsylvania,  incorporating  it  by  the  name  "  The  Trustees 
of  the  Philadelphia  Baptist  Association." 

It  was  held  in  effect  that  no  personal  benefit  was  intended 
to  the  individuals  composing  the  Association.  They  were 
continually  fluctuating,  and  were  not  designated  in  the  will. 
The  intent  was  to  constitute  the  Association,  in  its  collective 
capacity,  trustee.  Held,  further,  that  the  Association  could 
not  take,  because  not  incorporated  at  the  decease  of  testator. 
**At  the  death  of  the  testator  there  were  no  persons  in  exist- 
ence capable  of  taking  this  bequest"  Those  for  whose  ulti- 
mate benefit  the  legacy  was  intended  were  to  be  designated 
and  selected  by  the  trustees.  It  followed,  in  the  opinion  of 
the  Court,  that  as  the  Baptist  Association  was  incapable  of 
executing  the  trust  or  even  of  taking  it  on  themselves,  the 
selection  could  never  be  made,  nor  the  persons  designated 
who  might  take  beneficially. 

Nevertheless,  the  question  remained  whether  the  character 
of  the  legacy,  as  a  charity,  would  entitle  it  to  the  protection 
of  the  Oourt 

'^  That  such  a  legacy  would  be  sustained  in  England  is  ad- 
mitted," said  Mr.  Chief  Justice  Marshall. 

It  was  contended,  on  behalf  of  the  executors,  that  such  a 
legacy  would  be  sustained  in  England  only  in  virtue  of  the 
royal  prerogative,  or  of  the  statute  43  Elizabeth,  and  not  in 
virtue  of  the  rules  by  which  a  Court  of  Equity,  exercising  its 
ordinary  powers,  is  governed;  on  the  part  of  plaintiff,  that 
the  peculiar  law  of  charities  did  not  originate  in,  but  existed 
before  the  statute  of  Elizabeth.  The  Court  seems  to  have 
adopted  the  view  of  counsel  for  the  executors,  and  proceeds 
to  decide  not  only  that  charitable  bequests,  "  where  no  legal 
interest  is  vested,  and  which  are  too  vague  to  be  claimed  by 
those  for  whom  the  benefit  is  intended,"  can  not  be  established 
by  a  Court  of  Equity  in  the  exercise  of  its  ordinary  jurisdicr 
tion,  independent  of  the  Elizabethan  statute,  but  also  —  appar- 
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ently,  but,  perhaps,  only  apparently — that  they  could  not  have 
been  established  by  the  English  chancellor,  even  in  the  en- 
forcement of  the  prerogative  of  the  crown,  independent  of 
that  fltatute. 

It  is  not  necessary  to  consider  whether  the  last  proposition 
was  involved  in  the  determination  of  Baptist  Association  v. 
Hart.  There  has  never  been  any  legislative  attempt  to  de- 
volve upon  the  courts  of  California  the  sovereign  power  which 
was  employed  by  the  king,  as  parens  patricBy  in  the  superin- 
tendence or  administration  of  charities;  even  if,  under  our 
Constitution,  powers  not  judicial  can  be  conferred  upon  the 
courts. 

The  opinion  of  the  Chief  Justice  in  Baptist  Association  v. 
Hart,  seems  to  have  been  concurred  in  by  all  the  Associate 
Justices  except  Mr.  Justice  Todd,  who  was  absent 

In  Vidal  v.  Oirard's  Executors,  2  How,  127,  however,  Mr. 
Justice  Story,  in  an  opinion  unanimously  concurred  in  by  the 
members  of  the  Supreme  Court  of  the  United  States — after 
pointing  out  that  the  case  differed  in  two  particulars  from 
Baptist  Association  v.  Hart,  inasmuch  as,  in  the  latter,  there 
was  both  a  donation  to  trustees  incapable  of  taking  and  benr 
efidaries  uncertain  and  indefinite  —  proceeded  tp  say :  "  There 
are,  however,  dicta  of  eminent  Judges  (some  of  which  were 
commented  upon  in  the  case  in  4  Wheat.  1),  which  do  cer- 
tainly support  the  doctrine  that  charitable  uses  might  be  en- 
forced in  chancery  upon  the  general  jurisdiction  of  the  Court, 
independently  of  the  statute  of  43  Elizabeth;  and  that  the 
jurisdiction  had  been  acted  upon  not  only  subsequent  but  an- 
tecedent to  that  statute.  Such  was  the  opinion  of  Sir  Joseph 
Jekyll  in  Eyre  v.  CourUess  of  Shaftsbury,  2  P.  Wms.  102 ;  S-  C. 
2  Eq.  Abr.  710,  pL  2,  and  that  of  Lord  Northington  in  Attor- 
ney-General V.  Tancred,  1  Eden  10 ;  S.  C,  Amb.  351 ;  1  Wm. 
Bl.  90 ;  and  that  of  Lord  Chief  Justice  Wilmot  in  his  elaborate 
judgment  in  Attomey-Oeneral  v.  Lady  Downing,  Wilmot's 
Notes,  1,  26,  given  after  an  examination  of  all  the  leading  au- 
thorities. Lord  Eldon  in  the  Attomey-Oeneral  v.  The  8hvnr 
ner^s  Company,  2  Buss.  407,  intimates  in  dear  terms  his 
doubts  whether  the  jurisdiction  of  Chancery  over  charities 
arose  solely  under  the  statute  of  Elizabeth;  suggesting  that 
the  statute  has  perhaps  been  con?  trued  with  reference  to  a 
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supposed  antecedent  jurisdiction  of  the  Court,  by  whidh  v6id 
devises  to  charitable  purposes  were  sustained.  Sir.  John  Leach, 
in  the  case  of  a  charitable  use  before  the  statute  of  Elizabeth 
(Attorney-General  v.  The  Master  of  Brentwood  School,  1  My. 
&  K.  876),  said:  ^Although  at  this  time  no  legal  devise  could 
be  made  to  a  corporation  for  a  charitable  use,  yet  lands  so  de- 
vised were  in  equily  bound  by  a  trust  for  the  charity,  which 
a  Court  of  Equity,  would  then  execute.'  In  point  of  fact  the 
charity  was  so  decreed  in  that  very  case,  in  the  twelfth  year 
of  Elizabeth.  But  what  is  still  more  important  is  the  decla- 
ration of  Lord  Redesdale,  a  great  Judge  in  Equity,  in  the  At- 
tomey-Oeneral  v.  The  Mayor  of  Dvblin,  1  Bligh's  N.  R.  812, 
347  (1827),  where  he  says:  *We  are  referred  to  the  statute 
of  Elizabeth,  with  respect  to  charitable  uses,  as  creating  a  new 
law  upon  the  subject  of  charitable  uses.  That  statute  only 
created  a  new  jurisdiction ;  it  created  no  new  law.  It  created 
a  new  and  ancillary  jurisdiction,  a  jurisdiction  created  by  com- 
mission, etc;  but  the  proceedings  of  that  commission  were 
made  subject  to  appeal  to  the  Lord  Chancellor,  and  he  might 
reverse  or  afiSrm  what  they  bad  done,  or  make. such  order  as 
he  might  think  fit  for  reserving  the  controlling  jurisdiction  of 
the  Court  of  Chancery  as  it  existed  before  the  passing  of  thdt 
statute;  and  there  can  be  no  doubt  that  by  information  by 
the  Attorney-General  the  same  thing  might  be  done.*  He 
then  adds,  'the  right  which  the  Attorney-General  has  to  file 
an  information,  is  a  right  of  prerogative.  The  king,  as  parens 
patricBy  has  a  right  by  his  proper  officers,  to  call  upon  the  sev- 
eral Courts  of  Justice,  according  to  the  nature  of  their  several 
jurisdictions,  to  see  that  right  is  done  to  his  subjects  who  are 
incompetent  to  act  for  themselves,  as  in  the  case  of  charities 
and  other  cases.'  So  that  Lord  Eedesdale  maintains  the  ju- 
risdiction in  the  broadest  terms,  as  founded  in  the  inherent 
jurisdiction  of  Chancery  independently  of  the  statute  of  48 
Elizabeth.  In  addition  to  these  dicta  and  doctrines,  there  is 
a  very  recent  case  of  The  Incorporated  Society  v.  Richards,  1 
Dr.  &  War.  268,  where  Lord  Chancellor  Sugden,  in  a  very 
masterly  judgment,  upon  a  full  survey  of  all  the  authorities, 
and  where  the  point  was  directly  before  him,  held  the  same 
doctrine  as  Lord  Eedesdale,  and  expressly  decided  that  there 
is  an  inherent  jurisdiction  in  Equity  in  cases  of  charity,  and 
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diat  charity  is  one  of  those  objects  for  which  a  Court  of  Equity 
has  at  all  times  interfered  to  make  good  that  which  at  law 
was  an  illegal  or  informal  gift;  and  that  cases  of  charity  in 
Courts  of  Equity  in  England  were  valid  independent  of  and 
previous  to  the  statute  of  Elizabeth. 

"  Mr.  Justice  Baldwin,  in  the  Case  of  the  Will  of  SaraJi  Zane 
(Magill  v.  Brown,  Brightly's  R  346),  which  was  cited  at  the 
bar  and  pronounced  at  the  April  term  of  the  Circuit  Court, 
in  1833,  after  very  extensive  and  learned  researches  into  the 
ancient  English  authorities  and  statute^  arrived  at  the  same 
conclusion  in  which  the  District  Judge,  the  late  lamented 
Judge  Hopkinson,  concurred;  and  that  opinion  has  a  more 
pointed  bearing  upon  the  present  case,  since  it  included  a  full 
review  of  the  Pennsylvania  laws  and  doctrines  on  the  subject 
of  charities. 

"  But  very  strong  additional  light  has  been  thrown  upon  this 
subject  by  the  recent  publications  of  the  Commissioners  on 
the  Public  Records  in  .England,  which  contain  a  very  curious 
and  interesting  collection  of  the  Chancery  records  in  the  reign 
of  Queen  Elizabeth  and  in  the  earlier  reigns.  Among  these 
are  found  many  cases  in  which. the  Court  of  Chancery  enter- 
tained jurisdiction  over  charities  long  before  the  statute  of 
43  Elizabeth;  and  some  fifty  of  these  cases,  extracted  from 
the  printed  calendars,  have  been  laid  before  us.  They  estab- 
lish in  the  most  satisfactory  and  conclusive  manner  that 
cases  of  charities,  where  there  were  trustees  appointed  for 
general  and  indefinite  charities,  as  well  as  for  specific  chari- 
ties, were  familiarly  known  to,  and  acted  upon,  and  en- 
forced in  the  Court  of  Chancery.  In  some  of  these  cases 
the  charities  were  not  only  of  an  uncertain  and  indefinite 
nature,  but  as  far  as  we  can  gather  from  the  imperfect 
statement  in  the  printed  records,  they  were  also  cases  where 
there  were  either  no  trustees  appointed,  or  the  trustees 
were  not  competent  to  take.  These  records,  therefore,  do,  in 
a  remarkable  manner,  confirm  the  opinions  of  Sir  Joseph 
Jekyll,  Lord  Northington,  Lord  Chief  Justice  Wilmot,  Lord 
Redesdale,  and  Lord  Chancellor  Sugden.  Whatever  doubts, 
therefore,  might  properly  be  entertained  upon  the  subject 
when  the  case  of  the  Trustees  of  the  Philadelphia  Baptist 
Associaiion  v.  HarVs  Executors,  4  Wheat  1,  was  before  this 
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Court  (1819),  those  doubts  are  entirely  removed  by  the  late 
and  more  satisfactory  sources  of  information  to  which  we  have 
alluded.'^     {Vidal  v.  Girard,  2  How.  U.  S.  194r-196.) 

Tliat  Vidal  v.  Girard's  Executors  was  believed  by  Mr.  Justice 
Daniel  to  have  derived  the  judicial  power  of  Courts  of  Equity 
with  respect  to  charities  from  the  conmion  law,  independent 
of  the  statute  of  Elizabeth,  is  sufficiently  manifest  from  his 
remarks  when  concurring  in  the  judgment  in  Fontaine  v. 
Ravenel,  17  How.  369. 

In  that  case  it  was  held  —  the  testator  having  willed  that  his 
executors  and  trustees  ''  should  dispose  of  the  residue  of  his 
property  for  the  use  of  such  charitable  institutions  in  Pennsyl- 
vania and  South  Carolina  as  they  or  he  may  deem  most  bene- 
ficial to  mankind,"  and  no  appointment  of  the  charity  having 
been  made  during  the  life-time  of  the  trustees  —  that  the 
charity  could  not  be  carried  out  by  the  employment  of  ordinary 
equitable  powers. 

In  concurring  in  the  judgment  Chief  Justice  Taney  and  Mr. 
Justice  Daniel  differed.  The  former  argued  that  whatever 
jurisdiction  was  exercised  in  cases  of  charities  prior  to  the 
statute  of  Elizabeth,  was  exercised  in  virtue  of  the  prerogative 
power  and  not  as  a  part  of  the  jurisdiction  of  Chancery  as  a 
Court  of  Equity.  The  latter,  while  freely  admitting  that  the 
United  States  Courts  are  vested  with  no  prerogative  power, 
was  equally  confident  that  the  Court  of  Chancery  in  England, 
apart  from  the  prerogative  and  from  the  statute  of  Elizabeth, 
could  take  jurisdiction  of  charities  where  the  charitable  objects 
were  not  defined  with  perfect  precision. 

The  case  itself  may  safely  be  brought  within  the  established 
principle,  that,  if  an  estate  is  given  to  trustees  to  be  applied 
to  such  charitable  purposes  as  they  in  their  discretion  shall 
judge  best,  and  the  trustees  die  without  naming  the  beneficiaries, 
the  Court  will  be  governed  by  the  apparent  intent  of  the  donoi: 
in  determining  whether  it  can  appoint  new  trustees.  If  it  is 
determined  that  a  peculiar  personal  trust  and  confidence  were 
intended  new  trustees  will  not  be  appointed.  (Loring  v.  Marsh, 
2  Cliff.  469;  S.  C,  6  Wall.  337;  Marsh  v.  Benton,  99  Mass. 
132.)  In  such  cases  the  appointment  of  new  trustees  is  re- 
fused when  it  appears  from  the  will  that  the  testator  intended 
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that  none  but  the  persons  by  him  named  should  be  intrusted 
with  the  power. 

In  Ould  V.  Washington  Hospital,  95  U.  S.  309,  the  Supreme 
Court  of  the  United  States  say,  that  the  statute  of  Elizabeth 
neither  increased  nor  diminished  the  pre-existing  Equity  juriB- 
diction. 

Vm.  b.  Of  cases  in  the  Courts  of  the  several  States. 

It  is  said  by  Mr.  Perry:  "  Courts  of  Equity  in  the  various 
States  where  they  are  not  prohibited  by  statutes,  exercise  an 
original,  inherent  jurisdiction  in  Equity  over  charities,  apply- 
ing to  them  the  rules  of  Equity,  together  with  such  other  rules 
applicable  to  charities,  as  Courts  of  Equity  may  exercise  under 
the  constitutions  and  laws  of  the  several  States ;  and  the  Courts 
do  this  by  virtue  of  their  inherent  powers,  without  reference 
to  the  question  whether  the  statute  has  been  technically  adopted 
in  their  States."     (Perry  on  Trusts,  694.) 

In  JacJeson  v.  Phillips,  14  Allen,  574,  Gray,  J.,  clearly 
points  out  the  distinction  between  the  two  sorts  of  powers,  to 
describe  which  the  term  cy  pres  has  been  used  in  the  books; 
the  one  kind  being  employed  under  the  sign  manual  of  the 
crown,  the  other  under  the  general  jurisdiction  in  Equity.  The 
cases  in  which  the  disposition  of  a  charity  is  held  to  be  in  the 
crown  by  sign  manual,  are  of  two  classes:  the  first,  of  bequests 
to  particular  uses  charitable  in  their  nature,  but  illegal ;  and  the 
second,  of  gifts  of  property  to  charity  generally,  without  any 
trust  interposed.  In  neither  of  these  classes  is  exercised  a 
judicial  power  of  expounding  and  carrying  out  the  tcstator^s 
intention,  but  a  prerogative  power  of  ordaining  what  the  testator 
has  failed  to  express.  As  we  have  seen,  the  Courts  of  Cal- 
ifornia can  employ  only  judicial  powers. 

The  learned  Justice,  in  the  case  last  cited,  proceeds :  "  The 
jurisdiction  of  the  Court  of  Chancery  to  superintend  the  admin- 
istration and  decree  the  performance  of  gifts  to  trustees 
for  charitable  uses,  of  a  kind  stated  in  the  gift,  stands  upon 
different  grounds ;  and  is  part  of  its  Equity  jurisdiction  over 
trusts,  which  is  shown  by  abundant  evidence  to  have  existed 
before  the  passage  of  the  statute  of  charitable  uses."  He 
fortifies  his  position  by  an  imposing  array  of  English  and 
American  cases.  He  adds, "that  it  is  well  settled,  that,  when 
a  gift  is  made  to  trustees  for  a  charitable  purpose,  the  general 
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nature  of  which  is  clearly  pointed  out,  and  which  is  lawful 
and  valid  at  the  time  of  the  death  of  the  testator,  and  no  in- 
tention is  expressed  to  limit  it  to  a  particular  institution  or 
mode  of  application,  and  afterwards,  either  by  change  of  cir- 
cumstances, the  scheme  of  the  testator  becomes  impracticable, 
or  by  change  of  law  becomes  illegal,  the  fund  having  once 
vested  in  charity,  does  not  go  the  heirs  at  law  as  a  resulting 
trust,  but  is  applied  by  the  Court  of  Chancery,  in  the  exercise 
of  its  jurisdiction  in  Equity,  as  near  the  testator's  particular 
directions  as  possible,  to  carry  out  his  general  charitable  in- 
tent.''    (P.  680.) 

We  are  not  called  upon  to  exercise  the  power  cy  pres,  even 
as  a  judicial  power.  But  surely  the  assertion  of  jurisdiction 
to  employ  the  power,  judicially,  includes  to  the  full  an  asser- 
tion of  jurisdiction  to  recognize  and  declare  valid,  devises  and 
bequests  of  the  character  mentioned. 

The  opinion  in  Jackson  v.  Phillips  is  further  valuable  as 
containing  a  succinct  and  exhaustive  definition  of  charities 
as  the  word  is  to  be  employed  in  American  Courts  of  Equity. 
"  A  charity  is  a  gift,  to  be  applied  consistently  with  existing 
laws,  for  the  benefit  of  an  indefinite  number  of  persons,  either 
by  bringing  their  minds  and  hearts  under  the  influence  of 
education  or  religion,  by  relieving  their  bodies  from  disease, 
suffering,  or  constraint,  by  assisting  them  to  establish  them- 
selves in  life  by  erecting  or  maintaining  public  buildings 
or  works,  or  otherwise  lessening  the  burdens  of  government." 

In  Paschal  v.  Achlin,  27  Texas,  173,  a  trust  to  charitable 
uses  —  the  beneficiaries  being  designated  in  general  and  col- 
lective terms  —  was  broadly  upheld  and  maintained.  In 
Missouri  it  was  held  that  the  jurisdiction  of  Courts  of  Equity 
over  charitable  uses  and  devises  was  not  grounded  upon  the 
statute  of  Elizabeth,. but  upon  the  common  law.  {Chambers 
V.  St.  Louis,  20  Mo.  643.) 

In  Ohio,  a  residuary  clause  in  a  will :  "  The  remainder  of 
my  estate  I  do  hereby  give  to  the  poor  and  needy,  and  father- 
less," etc.,  of  two  townships  named,  "  to  such  poor  as  are  not 
able  to  support  themselves,  to  be  divided  as  my  exetnitors 
may  deem  proper,  without  any  partiality,"  etc:     Held,  that 

Vou  LVIII  — 82 


Digitized  by  VjOOQIC 


498  Estate  of  Hinckley.  [July,  1881. 

the  Court  of  Equity,  upon  general  principles,  independently 
of  the  statute  of  charitable  uses  (43  Elizabeth),  had  power 
to  enforce  the  trust.     (Landis  v.  Wooden,  1  Ohio  St.  160.) 

In  Maine  it  was  said  by  the  Supreme  Court :  "  The  better 
opinion  of  the  most  eminent  jurists  in  England  and  this  coun- 
try, is,  that  a  donation  to  charitable  uses  could  be  carried 
into  effect  in  Chancery,  without  the  aid  of  the  statute  of 
Elizabeth."  {Preachers'  Aid  Society  v.  Rich,  45  Me.  659; 
and  see  there  cited,  Burhanh  v.  ^Yhitney,  24  Pick.  146.) 

In  Illinois  it  would  seem  to  have  been  held  that  the  in- 
tention of  the  donor  of  a  charity  will  control,  where  trustees 
have  been  named,  unless  it  is  impracticable  precisely  to  carry 
out  such  intention,  and  in  the  latter  case  that  the  doctrine  of 
cy  pres  will  be  applied;  and  this  without  deciding  that  the 
statute  of  Elizabeth  was  part  of  the  law  of  that  State.  (Gil- 
man  V.  Hamilton,  16  111.  225.)  In  McCord  v.  Ochiltree,  8 
Blackf.  15,  it  is  said  that  the  principles  of  the  statute  of 
Elizabeth  would  be  applied  in  Indiana.  After  saying,  further, 
that  if  it  had  been  the  opinion  of  the  Supreme  Court  of  the 
United  States  when  Baptist  Association  v.  Hart  was  decided 
—  as  it  was  subsequently  declared  to  be  its  opinion  in  Vidai 
Y.  Oirard's  Executors  —  that  Chancery  in  England  had  an 
inherent  jurisdiction  over  charities  independent  of  the  statute 
of  Elizabeth,  there  could  be  no  doubt  that  the  legacy  of  Hart^s 
will  would  have  been  sustained  as  a  charity  —  added :  "  Our 
opinion  is  that  the  legacy  imder  consideration,  though  void  at 
law  for  the  want  of  trustees  capable,  at  the  time  of  the  death 
of  the  testator,  of  taking  or  executing  the  trust,  and  on  ac- 
count of  the  vague  indication  of  the  objects  of  the  charity, 
is  valid  as  a  charity,  both  in  reference  to  the  statute  of  Eliza- 
beth, and  to  the  law  of  charities  in  a  Court  of  Equity  as  it 
stood  before  the  passage  of  that  act."  It  was  decided  by  the 
Supreme  Court  of  Georgia  that  the  American  Colonization 
Society  was  not  competent  to  execute  a  certain  trust  for  the 
benefit  of  enfranchised  slaves;  but  as  the  latter  were  capable 
of  taking,  the  Chancellor  would  appoint  other  persons  to 
carry  the  trust  into  effect.  The  statute  of  Elizabeth  was  not 
referred  to  as  conferring  jurisdiction.  {Walker  v.  Walker,  25 
Ga.  420.)  Williams  v.  Pearson,  38  Ala.  299,  determines, 
that,  in  Alabama,  the  doctrine  is  settled,  that  the  Chancery 
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Court  has  jurisdiction,  by  virtue  of  its  original,  common  law 
powers,  without  claiming  prerogative  powers,  and  without  the 
aid  of  the  statute  of  43  Elizabeth,  to  uphold  bequests  to  chari- 
table uses,  where  an  ascertainable  object,  recognized  as  charity, 
is  designated  by  the  testator  in  general  or  collective  terms, 
although  no  trustee  is  appointed  by  him,  or  the  trustee  appointed 
is  incapable  of  taking  the  legal  interest 

Chancellor  Kent  doubted  whether  the  English  system  of 
charities  was  to  be  referred  exclusively  to  the  statute  of 
Elizabeth,  and  was  of  opinion  that  the  weight  of  the  English 
decisions  was  in  favor  of  an  original  and  necessary  jurisdic- 
tion in  Chancery.     (2  Kent's  Com.  3d  ed,  2877.) 

The  citations  showing  an  enlarged  jurisdiction  in  Courts 
of  Equity  in  this  country,  which  does  not  depend  upon  the 
English  statute,  might  be  multiplied.  (See  inter  alia,  Zanes- 
viUe  C.  &  M.  Co.  v.  Zanesville,  17  Ohio  St.  352 ;  Johnson  v. 
Mayor;  Miller  v.  Chittenden;  ExWs  Burr  v.  Smith,  7  Vt 
241 ;  S.  C,  29  Am.  Dec-  154.) 

VIII  c  Of  New  York  cases. 

The  case  of  Williams  v.  Williams,  8  N.  Y.  526,  has  been 
so  severely  criticised  that  it  may  be  well  to  inquire,  with  some 
particularity,  what  was  decided  by  it,  and  how  far  the  propo- 
sitions there  laid  down  are  sustained  by  rulings  elsewhere,  to 
▼hich  reference  has  already  been  had. 

One  of  the  legacies  there  considered  was  to  a  religious  cor- 
poration, which,  by  the  statute  in  force  when  it  was  organ- 
ized, and  prior  to  the  enactment  of  the  Revised  Statutes,  was 
authorized  to  purchase  and  hold  real  end  personal  estate  to  a 
limited  amount;  an  amount  which  was  not  exceeded  by  the 
bequest.  It  was  contended  that  this  legacy  was  illegal,  as 
creating  a  perpetuity  contrary  to  the  provision  of  the  Revised 
Statutes,  which  prohibited  the  suspension  of  the  absolute 
ownership  of  personal  property  for  a  longer  period  than  two 
lives  in  being.  (1  Rev.  Stat  773,  §  1.)  The  Court  proceeds 
to  show  that  by  fair  construction  of  the  act  concerning 
religious  corporations,  corporations  under  it  were,  before  the 
Revised  Statutes,  authorized  to  hold  real  and  personal  prop- 
erty in  perpetuity;  and,  this  much  established,  finds  that  the 
authority  was  not  taken  away  by  the  Revised  Code.  The 
Court  said:    ^'  It  has  been  laid  down  that  the  law  will  not  allow 
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the  exposition  of  a  statute  to  revoke  and  alter,  by  construc- 
tion of  general  words,  any  particular  statute  where  the  words 
may  have  their  proper  operation  without  it.  Dwarris  on 
Stat,  ed.  1846,  p.  632,  and  cases  cited.  *  ♦  *  The  rule 
deduced  by  Mr.  Dwarris,  from  an  examination  of  the  author- 
ities is,  that  *  where  the  intention  of  the  Lecrislature  is  not  appar- 
ent to  that  purpose,  the  general  words  of  another  and  later  statute 
shall  not  repeal  the  particular  provisions  of  the  former  one.' 
(Dwarris  on  Stat,  p.  514.)"  Other  reasons  are  urged  why 
the  section  of  the  Revised  Statutes  was  not  applicable  to 
the  vesting  of  estates  for  charitable  uses  in  corporations  pre- 
viously authorized  to  take  to  the  particular  use  by  the  law  of 
their  charter.  The  other  gift,  considered  in  WiUiams  r. 
Williams,  was  to  Zophan  B.  Oakley  and  others,  trustees,  and 
their  successors,  of  six  thousand  dollars,  to  be  loaned,  etc,  and 
the  interest  to  be  perpetually  expended  in  supporting  an  academy 
for  the  instruction  of  the  children  of  the  poor,  etc 

A  line  of  succession  through  the  fluctuating  and  uncertain 
(dass,  "  the  children  of  the  poor,"  not  being  known  to  the  ordi- 
nary rules  of  law,  could  not,  says  the  Court,  be  made  the  channel 
for  the  perpetual  transmission  of  the  beneficial  ownership  of 
property,  unless  by  force  of  that  peculiar  system  of  law, 
known  in  England  under  the  name  of  charitable  uses.  It 
was  objected  to  this  bequest  that  in  its  nature  it  called  for, 
and  the  provisions  of  the  will  assumed  to  create,  a  perpetuity. 
It  was  admitted  that  if  the  Revised  Statutes  applied  to 
gifts  for  charitable  purposes,  the  objection  was  fatal  to  the 
bequest.  But  according  to  English  law,  conveyances,  devises, 
and  bequests  for  the  support  of  charity  or  religion,  though 
defective  for  want  of  such  grantees  or  donees,  as  the  rules  of 
Jaw  require  in  other  cases,  would  (when  not  within  the  pur- 
view of  the  mortmain  act)  be  supported  and  established  in 
the  Court  of  Chancery.  (Case  of  Christ  Church,  Cambridge, 
1  Wm.  Bl.  90;  Moggredge  v.  ThachweU,  7  Ves.  36.)  The 
learned  Judge  (Denio,  J.)  adds:  "  Having  adopted  the  conmion 
law  of  England,  so  far  as  it  was  applicable  to  our  circum- 
stances, and  comformable  to  our  institutions,  the  law  of 
charitable  uses  is  in  force  here,  unless,  first,  it  was  estab- 
lished by  an  English  statute  which  has  been  abrogated;  or, 
secondly,  unless  there  is  something  in  the  system  repugnant 
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to  OUT  form  of  government;  or,  thirdly,  unless  it  can  be  shown 
by  the  history  of  our  colonial  jurisprudence  that  it  was  not  in 
force  here  prior  to  the  Bevolution;  or,  lastly,  unless  it  has 
been  abolidied  by  the  Bevised  Statutes." 

The  opinion  Uien  proceeds  to  set  forth  an  abstract  of  the 
statute  43  Elizabeth,  c  4.  To  the  point  that  the  peculiar  law 
of  charities  was  known  and  recognized,  before  the  statute, 
are  cited  McCartee  v.  Orphan  Asylum,  9  Cow.  437;  S.  €•, 
18  Am.  Dec  676;  Ex'rs  of  Burr  v.  Smith,  7  Vt  241;  S.  0., 
29  Am.  Dec.  154;  Vidal  v.  Oirard's  Ex'rs,  2  How.  127,  and 
Story's  Comm.  on  Eq.,  §  1136  ei  aeq.  It  is  said:  *'  The  stat- 
ute of  charitable  uses  was  not  introductory  of  any  new  prin- 
ciples." And,  in  another  place:  "The  whole  object  of  the 
statute  seems  to  have  been  to  provide  a  remedy  against  the 
abuses  of  charities.  That  form  has  been  long  since  abandoned, 
and  relief  in  that  class  of  cases  is  now  sought  under  the  ordi- 
nary forms  of  justice  in  use  in  the  Court  of  Chancery.  The 
present  English  doctrine  of  charities  does  not,  therefore,  de- 
pend upon  the  statute,  so  far  as  the  course  of  proceedings  is 
concerned ;  for  nothing  could  well  be  more,  dissimilar  than  the 
two  modes.  It  can  not  be  said  that  the  existence  of  charitable 
gifts  originated  in  the  statute,  for  the  preamble  shows  that 
the  object  in  passing  it  was  to  reach  gifts  already  in  existence; 
to  redress  breaches  of  trust  which  had  been  committed  by 
trustees  under  donations  theretofore  made."  And,  again 
(quoting  from  Shelf ord,  278)  :  "  The  general  proceeding,  in  the 
case  of  charities,  has  been  for  many  years  past  by  the  old 
mode  of  information/'  etc. 

The  statute  of  Elizabeth,  together  with  the  statute  9  Geo. 
H.,  c  36,  had,  at  an  early  day,  been  repealed  by  the  Legisla- 
ture of  New  York.  But  the  Court  finds  sufficient  reasons  for 
the  repeal  of  the  statute  of  Elizabeth  in  the  circumstance 
that  our  political  system  knows  of  no  diocese,  nor  of  bishops, 
to  whom  or  to  whose  chancellors  commissions  could  issue;  and 
concludes  that  from  the  repeal  no  inference  can  be  drawn  hos- 
tile to  an  equitable  jurisdiction  independent  of  the  statute. 
"  The  most  which  can  be  said  is,  that  we  repealed  an  obsolete 
statute  providing  one  mode  of  enforcing  them  (charities), 
which  was  inapplicable  to  the  situation  of  the  country."  (P. 
546.)     From  the  repeal  of  the  statute  of  mortmain  the  court 
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infers  simply  an  intention  to  give  the  greatest  scope  to  the 
founding  and  endowing  of  institutions  and  trusts  for  promot- 
ing education  and  religion. 

It  is  impossible  to  withhold  our  admiration  for  the  clearness 
of  mental  vision  and  precision  of  language  which  the  opinion 
in  WilHams  v.  Williams  displays. 

The  learned  Court  admits  that  the  doctrine  of  cy  pres,  so 
far  as  it  was  based  upon  the  intervention  of  the  King,  has  no 
place  in  the  New  York  law.  "  The  reason  is  that  we  have  no 
magistrate  clothed  with  the  prerogatives  of  the  crown,  and 
our  Courts  of  Justice  are  intrusted  only  with  judicial  author- 
ity.^^ 

The  views  of  the  Court  in  Williams  v.  Williams,  as  to  the 
derivation  of  the  powers  of  the  Courts  of  Equity,  are  supported 
by  Chancellor  Kent  in  Coggeshall  v.  Pelton,  7  Johns.  Ch.  292 ; 
S.  C,  11  Am.  Dec  471,  and  by  other  earlier  decisions  in  New 
York. 

It  had  also  be^i  held  that  a  bequest  to  a  corporation  not 
authorized  to  take  by  devise,  and  excepted  from  the  statute 
of  wills,  was  invalid.  Here  was  a  statutory  inhibition.  {Mc- 
Cartes  v.  Orphan  Asylum,  9  Cow.  437;  S.  C,  18  Am.  Dec 
576.) 

In  an  able  argument,  too  long  for  recital,  the  Cofnrt  pro- 
ceeds to  show  that  the  provisions  of  the  Eevised  Statutes  of 
New  York  against  perpetuities  had  no  application  to  the  be- 
quest under  consideration.  It  is  perfectly  certain  that  the  law 
of  charitable  uses  in  England  was  never  understood  to  be  sub- 
ject to  the  law  against  perpetuities;  but  on  the  contrary,  it 
formed  a  well-settled  exception  to  the  operation  of  that  law. 
The  Revised  Statutes  were  enacted  with  a  constant  reference 
to  the  then  existing  law.  Changes  were  not  made  for  the 
mere  purpose  of  innovation,  but  with  a  steady  eye  to  the 
maxim  which  enjoins  a  strict  attention  to  "  the  old  law,  the 
mischief  and  the  remedy."  The  old  law  was  well  defined: 
Any  number  of  lives  might  be  selected  to  which  the  evidence 
would  apply,  and  the  estate  might  be  rendered  inalien»able 
until  the  last  survivor  should  die,  and  for  more  than  twenty- 
one  years  afterwards.  "What  the  Legislature  undertook  to 
do  was  simply  to  shorten  the  period  of  suspension.  ♦  ♦  ♦ 
To  limit  charitable  trusts,  which  in  their  nature  involve  the 
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idea  of  indefinite  continuity,  by  two  lives  in  being,  is  sub- 
stantially to  abrogate  them ;"  and  this,  remarks  Denio,  J.,  ^'  I 
am  sure  would  have  been  done  by  express  and  unequivocal 
language,  had  it  been  intended  to  do  it  at  all."     (P.  557.) 

It  has  been  averred  that  the  case  of  Williams  v.  Williams 
has  been  completely  overturned  by  the  subsequent  decision  in 
Bascom  v.  Alhertson,  34  N.  Y.  584.  Even  if  this  be  the  case 
within  the  limits  of  the  State  where  that  decision  was  reil- 
dered,  the  circumstance  can  not  be  considered  here  as  weak- 
ening the  argument  which  supported  the  previous  judgment. 
But  in  Bascom  v.  Albertson  much  stress  is  laid  upon  the 
allied  fact  that,  at  the  period  when  the  statute  of  Elizabeth 
was  repealed  in  New  York,  it  was  universally  supposed  that 
the  jurisdiction  in  England  depended  upon  the  statute;  there- 
fore, when  the  Assembly  repealed  the  statute  in  1788,  i%  must 
have  intended  to  repeal  the  whole  system  of  charitable  uses. 

What  is  said  in  Bascom  v.  Albertson  with  reference  to  the 
fact,  that,  since  the  repeal  of  the  statute,  a  system  has  grown 
up  in  New  York  under  which  donations  to  charitable  uses 
may  be  made  to  corporations ;  and  the  inference,  from  thence, 
of  a  legislative  construction  that  the  English  system  of  char- 
ities came  to  an  end  upon  the  repeal  of  the  statute  —  is  hardly 
satisfactory.  The  only  inference  that  would  seem  fairly  de- 
ducible  from  statutory  enactments,  authorizing  religious  or 
other  corporations,  to  take  by  devise  or  bequest,  to  a  limited 
amount,  for  religious  or  charitable  uses,  is  that,  in  the  opinion 
of  New  York  l^slators,  the  danger  is  not  to  be  apprehended 
in  this  country  which  the  English  mle  and  statutes  of  mort- 
main were  intended  to  guard  against.  The  point  was  not 
overlooked  by  Mr.  Justice  Denio  in  Williams  v.  Williams. 
He  there  said:  "There  are  so  many  reasons  why  it  might  be 
desirable  to  enable  donors  to  place  their  donations  on  a  differ- 
ent footing  from  that  on  which  they  would  stand  under  what 
I  supposed  to  be  the  existing  law  of  charitable  uses,  that  I  do 
not  think  any  inference  unfavorable  to  the  existence  of  that 
law  can  fairly  be  drawn.''  "  The  creation  of  corporations  for 
religious  and  charitable  purposes,  which  abound  in  the  statute- 
books,  provide  to  a  certain  extent  for  the  same  object  as 
charitable  uses;  but  it  would  be  a  violent  inference  to  say 
that  they  disprove  the  existence  of  any  other  method  of  hold- 
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ing  or  administering  charitable  funds."     (Williams  v.   Wil- 
liams, 8  K  Y.  557.) 

In  view  of  many  early  cases  in  New  York,  deciding  that 
the  courts  had  full  jurisdiction  over  charitable  bequests,  and 
of  the  law  as  recognized  in  other  States  with  reference  to  the 
subject,  Mr.  Perry  —  in  spirit  of  moderation  and  decorum  — 
criticises  the  ruling  in  Bascom  v.  Albertson,  saying:  "Does 
the  new  system  carry  out  the  intention  of  charitable  donors 
with  more  eflSciency  than  did  the  old  and  tried  system,  which 
had  grown  up  with  time,  and  had  been  modified  by  the  wis- 
dom of  so  many  judges,  and  still  satisfies  the  wants  of  so  many 
States?"  And,  with  reference  to  the  condition  of  the  law  in 
New  York,  says:  "The  cases. thus  far  decided  evince  great 
learning,  research,  and  ability;  but  there  seems  to  be  a  want 
of  confidence  in  the  stability  of  the  system,  and  a  want  of 
agreement  both  among  lawyers  and  judges;  so  that  the  whole 
matter  is  yet  in  a  transition  state.  If  certainty  is  an  element 
of  security  and  safety  in  the  law,  the  attempt  to  substitute 
one  system  for  another  has  as  yet  only  reached  the  point  of 
rendering  both  systems  uncertain."  (Note  to  c  23,  Perry  on 
Trusts.) 

VIII.  d.  Conclusion  herein. 

Our  conclusion  upon  this  branch  of  the  case,  is,  that  Courts 
of  Equity  in  this  State  have  jurisdiction,  derived  from  the 
English  common  law,  independent  of  the  statute  of  Elizabeth, 
to  establish  and  enforce  charities,  when  trustees  competent  to 
take  the  legal  estate  are  named,  and  the  class  to  be  benefited, 
and  the  individuals  to  be  designated  by  the  trustees,  are 
capable  of  ascertainment  Further  than  this  it  is  not  neces- 
sary to  go  in  the  present  case. 

IX.  Even  if  the  Court  of  Chancery  in  England  were  lim- 
ited to  the  enforcement,  as  charities,  of  trusts  for  such  pur- 
poses as  are  enumerated  in  the  statute  of  Elizabeth,  the 
Courts  of  Equity  in  California  would  possess  as  ample  judi- 
cial power  with  respect  to  such  charities  as  the  English  Chan- 
cery except  where  restricted  by  the  Constitution. 

Even  if  we  were  driven  to  the  statute  of  Elizabeth  as  the 
source  from  which  the  English  Court  of  Chancery  originally 
derived  its  jurisdiction  in  cases  of  charities,  it  would  be  worthy 
of   consideration  whether  the   Superior  Courts,    and   former 
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District  Courts,  did  not   possess    the    jurisdiction.     If  so,  it 
would  follow  as  a  necessary  consequence,  that  it  was  within 
the  province  of  the  Probate  Court,  incidentally  to  its  general 
jurisdiction,  to  settle  the  estates  of  deceased  persons,  to  recog- 
nize, as  entitled  to  a  distributive  share  of  an  estate,  the  trustees 
named  in  such  valid  devises  and  bequests.     The  statute  of 
Elizabeth  has  neither  been  adopted  nor  in  terms  repealed  by 
the  L^slature  of  this  State.     The  system  of  procedure  pro- 
vided in  it  is  totally  inapplicable  to  our  social  or  political 
condition.    But  the  English  Court  of  Chancery  has  long  aban- 
doned the  machinery  of  that   statute.     Its   definitions   and 
principles  are  indeed  very  frequently  resorted  to,  and  it  might 
be  admitted,  for  our  present  purpose,  that  nothing  can  judicially 
be  declared  to  be  a  charity  in  England  which  is  not  enumer- 
ated in  the  statute,  or  which  does  not  come  within  the  *^  anal- 
ogies "  of  the  statute.     (Morice  v.  Bishop  of  Durham,  9  Ves. 
Jr.  399.)    The  Equity  jurisdiction,  such  as  it  was,  and  as  disr 
tinguished  from  llie  prerogative  power,  had  been  established 
many  years  before  the  adoption  of  the  first  Constitution  of 
California.     The  jurisdiction,  as  to  the  remedy,  had  been  esr 
tablished  independent  of,   and,   in   a  certain   sense,   without 
reference  to  the  statute;  since  the  modes  of  the  statute  had 
not  only  not  been  adhered  to,  but  had  fallen  into  absolute 
desuetude.     The  former  Constitution  of  this  State  declared 
lliat  the  jurisdiction  of  the  District  Courts  should  extend  "  to 
all  cases  in  Equity."     (Const  1849,  art  vi,  §  6.)     The  same 
jurisdiction  is  conferred  upon  the   Superior  Courts  by  the 
present  constitution.     (Art  vi,  §  5.)     It  might  be  said,  then, 
that  the  jurisdiction  of  our  Courts  in  Equity  is  to  be  tested 
by  reference  to  the  jurisdiction  actually  exercised  by  the  Court 
of  Chancery  in  England  when  our  Constitution  was  adopted, 
except  so  far  as  the  employment  of  such  jurisdiction  may 
conflict  with  provisions  of  the  present  Constitution,  or  with 
the  Constitution  of  the  United  States ;  or  is  inapplicable  —  the 
genius  of  our  institutions  being  considered.     The  saying  of 
this  much  would  not  be  an  attempt  to  re^nact  the  statute  of 
Elizabeth.     That  statute  authorized  the  Chancellor,  etc.,  to 
issue  commissions  to  the  bishops,  etc.,  to  inquire  with  respect 
to  the  gifts  recited  in  the  act,  to  wit:  "Relief  of  aged  and 
impotent,  and  poor  people;  maintenance  of  sick  and  maimed 
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soldiers  and  mariners ;  schooh  of  learning;  free  schools;  scholars 
in  universities;  houses  of  correction;  repair  of  bridges,  ports, 
havens,  causeways,  churches,  sea-banks,  and  hi^ways;  educa- 
tion and  preferment  of  orphans;  marriages  of  poor  maids;  sup- 
portation  and  help  of  tradesmen,  handicraftsmen,  and  persons 
decayed;  relief  or  redemption  of  prisoners  or  captives;  and 
aid  or  ease  of  any  poor  inhabitants  concerning  payment  of 
fifteens,  setting  out  of  soldiers  and  other  taxes  "  —  and  to  ascer- 
tain whether  the  lands  and  effects  appropriated  to  these  pur- 
poses had  been  duly  employed.  The  Commissioners  were 
authorized  to  inquire  as  to  abuses,  breaches  of  trust,  misem- 
ployments  and  misgovemments  of  any  lands,  etc,  goods,  etc., 
therefore  given,  limited,  appointed,  etc  (or  which  thereafter 
might  be),  "  for  any  of  the  charitable  and  godly  uses  before 
rehearsed,^'  and  after  trial  and  examination  to  '^  set  down  such 
orders,  judgments,  and  decrees  as  the  said  lands,  etc,  might 
be  duly  and  faithfully  employed  to  and  for  such  the  chari- 
table and  godly  uses  and  intents  before  rehearsed,"  etc.  Sec- 
tions 8  and  9  enact,  that  the  "  orders,  judgments,  and  decrees  " 
shall  be  certified  under  seal  into  the  Court  of  Chancery  within 
the  time  limited  in  the  commission,  and  that  the  Lord  Chan- 
cellor, or  Lord  Keeper,  shall  take  such  order  for  the  due  exe- 
cution of  all  of  such  judgments,  decrees,  and  orders  '^  as  to  him 
shall  seem  fit  and  convenient" 

It  is  remarked,  by  Chief  Justice  Marshall,  that  the  statute 
"  seems  to  proceed  on  the  idea  that  the  trusts  it  is  intended  to 
enforce,  ought,  in  conscience,  independent  of  the  statute,  to 
be  carried  into  execution."  (Baptist  Associaiion  v.  Hart,  4 
Wheat  1.)  If,  then,  the  charity  is  one  which  could  have 
been  visited  and  regulated  under  the  statute  of  Elizabeth,  it 
is  one  which  the  English  Court  of  Chancery  would  enforce 
on  information  or  bill  —  even  assuming  that  the  jurisdiction 
as  to  the  subject-matter  came  from  the  statute. 

The  statute  provides  one  method;  the  other  method,  uni- 
versally resorted  to  when  our  State  Constitution  was  adopted 
(supposing  the  power  as  to  subject-matter  was  derived  ex- 
clusively from  the  statute),  was  the  invention  of  Chancery  or 
at  least  grew  out  of  the  innate  power  of  Chancery  as  a  Court 
of  Equity.  It  is  hardly  to  be  supposed  that  the  framers  of 
the  State  constitutions  separated  the  mode  from  the  power,  or 
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that  they  intended  to  exclude  from  the  general  grant  of  juris- 
diction in  ^^  all  Equity  cases ''  so  large  a  class  of  Equify  cases  as 
those  relating  to  the  establishment  and  enforcement  of  chari* 
ties.  In  Indiana  it  seems  to  have  been  held  that  a  provision 
of  the  Constitution,  which  conferred  upon  the  Courts  of  that 
State  jurisdiction,  "both  as  to  matters  of  law  and  Equity** 
conferred  power,  in  the  nature  of  the  prerogative  power,  over 
infants,  legatees,  charities,  etc  (McCord  v.  Ochiltree,  8 
Blackf.  19.)  We  are  not  here  required  to  accede  to  so  much; 
we  are  convinced  that  Courts  of  Equity  in  California  are  con- 
fined to  powers  in  their  nature  judicial.  But  in  determining 
what  are  the  limits  of  the  jvdicial  powers  to  be  exercised  by 
our  Courts  of  Equity,  do  we  not  naturally  and  properly  look 
to  such  powers  as  were  in  fact  exercised  by  the  English  Court 
of  Chancery  for  generations  before  our  Constitution  was 
adopted?  As  is  said  by  Mr.  Perry,  Courts  of  Equity  in 
various  of  the  States  of  the  Union  exercise  a  jurisdiction  in 
Equity,  without  reference  to  the  question  whether  the  statute 
of  Elizabeth  "  has  been  technically  adopted  in  their  States." 
The  impression  is  certainly  produced  by  the  reading  of  some 
of  the  decisions,  that  Courts  have  simply  resorted  to  the  prin- 
ciples announced  in  England  in  this  class  of  cases^  and  have 
assumed  the  jurisdiction  because  it  was  exercised  in  the 
English  Court  of  Chancery,  without  regard  to  the  sources 
from  whence  the  powers  of  that  Court  were  derived. 

X.  A  trust  in  favor  of  "  human  beneficence  and  charity  *' 
may  be  valid  in  view  of  the  context. 

It  is  urged  that  a  trust  in  favor  of  "  human  beneficence  and 
charity  "  is  not  a  "  trust  for  charitable  uses,"  within  the  legal 
signification  of  that  expression. 

In  Norris  v.  Thomson's  Ex'rs,  19  IS.  J.  Eq.  317,  it  was  held 
that  a  power  of  appointment  given  in  a  will,  "  to  give  or  de- 
vise the  same  among  such  bonevolent,  religious,  or  charitable 
institutions  as  she  may  think  proper,"  was  void;  that,  as  the 
power  was  to  give  to  any  of  the  three,  and  one  of  them  was 
too  vague,  the  trustee  had  the  right  to  elect  not  to  give  to 
the  other  two.  The  Chancellor  said :  "  It  is  conceded  that  by 
the  English  decisions,  the  words  *  charitable  and  religious  ^  are 
sufficiently  definite ;"  but  added :  "  The  word  benevolent  is  cer- 
tainly more  indefinite,  and  of  far  wider  range  than  charitable 
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or  religious;  it  would  include  all  gifts  prompted  by  good-will 
or  kind  feeling  toward  the  recipient,  whether  an  object  of 
charity  or  not"  The  Chancellor  further  said :  "  In  all  the  de- 
cisions on  this  subject,  it  has  been  held  that  a  devise  or  be- 
quest in  England  for  benevolent  objects,  or  in  trust  to  give  to 
auch  objects,  is  too  indefinite,  and  therefore  void,  and  not 
being  within  the  scope  of  the  statute  of  Elizabeth,  is  not 
saved  by  it**  Here  the  word  "  charity  "  was  evidently  held 
to  have  acquired  a  settled,  technical  meaning  by  reference  to 
the  objects  enumerated  in  the  preamble  to  the  statute  of 
Elizabeth  —  a  meaning  less  extended  than  that  accorded  to 
*'  benevolent" 

A  distinction  might  perhaps  be  made  between  benevolent  and 
beneficent.  Doctor  Webster  remarks:  " Etymologically  con- 
sidered, benevolent  implies  merely  wishing  well  to  others, 
beneficent  doing  well.  But  by  degrees  the  word  benevolent  has 
been  widened  to  include  not  only  feelings,  but  actions.  Thus 
we  speak  of  benevolent  operations,  benevolent  labors  for  the 
public  good,  benevolent  societies.  In  like  manner  beneficent 
is  now  applied  to  feelings.  Thus  we  speak  of  the  beneficent 
intentions  of  a  donor.  The  extension  of  the  terms  enables  us 
to  mark  nicer  shades  of  meaning.  Thus  the  phrase  '  benevolent 
labors*  turns  attention  to  the  source  of  these  labors,  viz., 
benevolent  feeling,  while  beneficent  would  simply  mark  them 
as  productive  of  good.  So  '  beneficent  intentions  *  point  to  the 
feelings  of  the  donor  as  bent  upon  some  specific  good  act,  while 
'  benevolent  intentions  *  would  only  denote  a  general  wish  and 
design  to  do  good.**  *' Beneficence,'*  therefore,  indicating  a 
specific  design,  when  followed  by  and  connected  with  **  charity,** 
might  be  held  to  be  limited  by  the  suoeeding  word,  and  to  im- 
port an  intention  to  provide  for  acts  in  their  nature  charitable. 

In  Morice  v.  The  Bishop  of  Durham,  9  Ves.,  Jr.  399,  it  was 
held  by  Sir  William  Grant,  Master  of  the  Rolls,  that  the  sig- 
nification of  "charity**  was  derived  chiefly  from  the  statute 
of  Elizabeth,  and  that  those  purposes  were  to  be  considered 
charitable  which  the  statute  enumerates,  "or  which,  by  anal- 
ogies, are  deemed  within  its  spirit  and  intendment**  That  "  a 
bequest  in  trust  for  such  objects  of  benevolence  and  liberaiitij 
as  the  trustee  in  his  own  discretion  shall  most  approve,"  can  not 
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be  supported  as  a  *'  diaritable  legacy."  He  said :  "  It  is  clear, 
liberality  and  benevolence  can  fbid  numberless  objects  not  in- 
cluded in  the  statute  in  the  largest  construction  of  it  The 
use  of  the  word  ^charity'  seems  to  have  been  purposely 
avoided  in  this  wilL"  On  appeal^  Lord  Eldon  sustained  the 
view  of  the  Master  of  the  EoUs.  In  James  v.  Allen,  8  Meriv. 
17,  it  was  held  that  a  bequest,  in  trust  for  ^^  benevolent "  pur- 
poses, could  not  be  supported  as  a  charitable  legacy;  the  same 
learned  Judge  (Sir  William  Grant),  deciding  that  the  trust  in 
Marice  v.  Bishop  of  Durham  was  not  rendered  uncertain,  and 
therefore  incapable  of  execution,  merely  by  the  addition  of 
the  word  "  liberality  **  to  benevolent.  Afterwards,  in  Kendall 
V.  Granger,  5  Beav.  800,  Lord  Langdale,  M.  R.,  expressed 
himself  not  fully  satisfied  with  all  the  decisions  that  had  taken 
place  on  the  subject,  but  held  that  a  bequest  ^^to  be  ap- 
plied for  the  relief  of  domestic  distress,  assisting  indigent  but 
deserving  individuals,  or  encouraging  undertakings  of  general 
utility,"  was  void.  And  so,  a  still  more  modem  case  has  de- 
cided, that  a  direction  to  executors  to  apply  the  residue  of  an 
estate  to  any  charitable  or  benevolent  purposes,  they  might 
agree  upon,  was  indefinite  and  inoperative.  (In  re  Jarmin's 
Estate,  L.  E.,  8  Ch.  D.  684.) 

'<  Where  a  bequest  is  made  for  charitable  purposes  and  also 
for  purposes  of  an  indefinite  character,  which  are  not  charitable, 
the  whole  bequest  will  be  void.  If,  for  instance,  a  bequest 
is  made  for  such  charitable,  or  other  purposes,  as  the  trustee 
should  think  fit,  the  whole  bequest  will  be  void  for  uncertainty." 
(Tudor  on  Charitable  Trusts,  223.)  It  was  said  by  counsel 
(arguendo)  '^  the  principle  of  all  the  cases  is,  that  the  portion 
of  the  trust  that  might  otherwise  be  construed  as  charitable, 
«an  not  be  sustained,  because  the  trustees  have  an  election  to 
apply  the  fund  to  purposes  not  technically  charitable."  (Ee- 
f erring  to  Yezey  v.  Jamson,  1  Sim.  &  Stu.  69;  Williams  v. 
Kershaw,  5  Clark  &  F.  Ill ;  Ellis  v.  Selby,  1  MyL  &  Cr.  286 ; 
Kendall  v.  Qranger,  6  Beav.  300;  Thompson  v.  Thompson, 
1  Coll.  898.) 

Thus  it  is  settled  in  England,  that  the  word  ^^  benevolent "  in 
itself,  without  anything  in  its  context  to  qualify  or  restrict 
its  ordinary  meaning,  clearly  includes  not  only  purposes  which 
are  deemed  charitable  by  Courts  of  Equity,  but  also  acta 
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which  have  no  relation  to  the  promotion  of  education,  or  any 
other  of  the  objects  which  are  deemed  charitable  in  a  techni- 
cal or  legal  sense.  So,  it  seems  to  have  been  held,  that  where 
the  objects  mentioned  are  separated  by  the  disjunctive  "or,** 
and  it  appears  that  it  was  the  intention  that  the  trustees  might 
apply  the  whole  fund  to  purposes  not  charitable,  a  gift  must 
fail. 

In  Williams  v.  Kershaw,  5  Clark  &  F.  Ill,  the  gift  was 
for  such  benevolent^  religious,  and  charitable  purposes  as  the 
trustees  should,  in  their  discretion,  think  most  beneficial.  The 
jMaster  of  the  Rolls  considered  that  these  words  were  to  be 
taken,  not  conjointly,  but  in  a  distributive  sense.  But  in 
Mitford  V.  Reynolds,  1  Ph.  185,  Lord  Lyndhurst  held,  that 
even  if  the  words  "  charitable,  beneficial,  and  public,"  were  to 
be  taken  diitributively  and  not  conjunctively,  yet  when  the 
words  were  followed  by  others,  indicating  that  the  money  was 
to  be  applied  to  works  for  the  general  benefit  of  the  inhabitants 
of  a  certain  place,  the  previous  words  were  limited 
by  the  latter,  so  that  taking  them  together,  a  charity 
was  created. 

As  said  by  Gray,  J.,  in  Chamberlain  v.  Stearns,  111  Mass. 
^68,  the  only  difference  in  opinion  in  the  adjudged  cases, 
on  this  subject,  has  been  the  question  how  far  the  word 
**  benevolent,"  when  used  to  describe  the  purposes  of  a  trust, 
could  be  deemed  to  be  limited  in  its  meaning  by  being  associated 
Avith  other  words  more  clearly  pointing  to  a  strictly 
charitable  disposition  of  the  fund.  In  the  same  case  thq 
learned  Judge  adds  that  it  has  been  held  by  the  House  of 
Lords  that  "  benevolent "  with  "  charitable  "  or  any  equivalent 
word,  or  used  in  such  connection,  or  applied  to  such  institu- 
tions or  corporations,  as  to  manifest  an  intent  to  make  it 
synonymous  with  "  charitable,"  might  have  effect  according 
to  that  intent.  True,  the  cases  cited  by  him  in  support  of 
this  statement  {Chamberlain  v.  Steams,  111  Mass.  268),  are 
Scotch  cases;  and  the  Scotch  law  is  less  strict  as  to  chari- 
table dispositions  than  the  English.  (Lord  Cottenham  in 
Miller  v.  Rowan,  5  CI.  &  F.  110;  Lord  Lyndhurst  in  C rich- 
ton  V.  Qrierson,  8  Bligh's  N.  E.  438.)  Nevertheless,  the  prin- 
ciple is  indisputaUe,  for  it  arises  out  of  a  rule  of  interpret- 
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ation,  universally  applicable,  that  the  intention  of  the  author 
of  every  written  instrument  is  to  be  sought  in  the  context 

In  the  will  before  us  the  testator,  after  **  devoting  "  the  in- 
come of  the  California  Theater  property  perpetually  to  "hu- 
man beneficence  and  charity,"  adds,  that  while  he  does  not 
wish  to  set  "  arbitrary  limits  "  to  the  wisdom,  faithfulness,  and 
discretion  of  his  trustees,  yet  desiring,  as  he  does,  "  to  foster 
religion,  learning,  and  charity,"  he  calls  their  attention  to  "  the 
trials  and  afflictions  of  the  industrious,  striving,  unfortimate 
poor,"  and  to  "  honorable  and  striving  young  men,"  for  whom 
he  wishes  established  a  scholarship,  to  be  known  as  "  The 
Hinckley  Scholarship,"  etc. 

It  is  admitted  that  "learning"  is  a  charitable  use.  We 
shall  endeavor  to  show  that  "  religion,"  in  the  broad  sense  in 
which  the  word  is  employed,  is  charitable. 

Thus  the  intent  of  the  testator  is  made  more  specific,  and 
those  things  are  benevolent  or  beneficent  which  advance  reli- 
gion and  learning,  and  aid  the  poor.  The  conjunction  be- 
tween "  beneficence  "  and  "  charity  "  may,  in  view  of  his  intent 
as  explained  by  what  follows,  be  properly  taken  as  imiting 
synonyms.  Copulatio  verborum  indicat  quod  accipiantur 
in  eodum  sensu.  (Saltonstall  v.  Sanders,  11  Allen,  446.)  Thfe 
terms  used  ought  not  to  be  measured  separately,  but  each  is 
to  be  considered  in  its  relation  to  the  entire  provision,  and 
the  general  meaning  of  each  is  restricted  by  its  associations, 
and  made  subordinate  to  the  main  purpose.  (Rotch  v.  Emer- 
son, 106  Mass.  431.)  Applying  the  maxim  nosdtur  a  sociis, 
"beneficent"  must  be  understood  to  refer  to  the  charitable 
purposes  which  the  testator  intended  to  indicate  in  the  clause 
as  a  whole. 

But  if  the  word  beneficent  is  held  to  be  the  equivalent  of 
benevolent,  and  a  doubt  remains  whether  the  insertion  of  the 
latter  in  the  will  may  not  have  destroyed  the  gift  as  a  char- 
ity, it  would  seem  that  the  language  of  section  1318  of  the 
Civil  Code  must  dispel  the  doubt  By  that  section  charita- 
ble and  benevolent  corporations  are  placed  upon  the  same 
footing;  and  it  is  to  be  supposed  the  "trusts  to  charitable 
uses,"  mentioned  immediately  afterwards,  include  the  same 
purposes  as  those  for  which  the  corporationa  named  may  be 
organized* 
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As  to  the  word  "  religion ''  used  in  connection  with  "  learn- 
ing and  charity,"  if  it  can  be  given  effect  without  violating 
any  principle  of  existing  law,  it  is  our  duty  to  give  it  such 
effect  (Whicker  v.  Hume,  14  Beav.  509;  S.  C,  1  De  G.  M. 
&  G.  506;  S.  a,  7  H.  L,  Cases,  124;  Saltonstall  v.  Sanders, 
1%  Allen,  455;  Jackson  v.  Phillips,  14  id.  557.)  In  its  pri- 
mary sense  (from  religare,  to  rebind,  to  bind  back),  it  im- 
ports, as  applied  to  moral  questions,  only  a  recognition  of  a 
conscientious  duty  to  recall  and  obey  restraining  principles  of 
conduct.  In  such  sense  we  suppose  there  is  no  atheist  who 
will  admit  that  he  is  without  religion.  But  whatever,  if  any, 
the  form  of  religion  which  the  testator  desired  to  foster,  the 
context  sufficiently  indicates  that  it  was  to  be  fostered  only 
by  such  acts  of  charity  as  of  themselves  are  in  full  accord 
with  the  law  of  the  land.  Beyond  this,  the  fact  that  all  reli- 
gions are  tolerated  in  this  country  —  or  rather,  that  all  men 
are  free  to  profess  and  practice  any  religion  not  violative  of 
the  legal  rights  of  others  —  does  not  invalidate  every  devise 
or  bequest  for  the  advancement  even  of  a  particular  sect 
Such  bequests  have  been  often  upheld;  as  gifts  to  be  appro- 
priated to  the  benefit  of  the  "Friends'  Meeting ;''  for  the  as- 
sistance of  "Respectable  Unitarian  Congregations;"  for  the 
"  Universalist  Denomination ;"  for  the  "  Maintenance  of  a 
Shaker  Community."  (Earle  v.  Wood,  8  Cush.  437 ;  Dexter  v. 
Gardner,  7  Allen,  245;  Shrewsbury  v.  Hornby,  5  Hare,  406; 
North  Adams  Univer  Soc.  v.  Fitch,  8  Gray,  421;  Gass  ▼. 
Wilhite,  2  Dana,  170;  S.  C,  26  Am.  Dec  446.) 

XL  Cy  pres,  a  judicial  power. 

It  has  further  been  contended  by  appellant  that,  at  the 
most,  the  will  is  to  be  treated  as  dedicating  the  property  to 
charity  in  general  terms,  and,  so  treating  it,  the  trust  can  be 
satisfied  by  means  of  the  cy  pres  power  alone  —  a  power  which 
Courts  of  Equity  in  this  State  can  not  exercise. 

We  have  already  pointed  out  the  distinction  between  the 
cy  pres  as  a  prerogative  and  as  a  judicial  power.  We  enter- 
tain no  doubt  that  in  the  general  devolution  upon  the  Courts 
of  this  State  of  all  judicial  power,  with  respect  to  charities, 
is  included  in  the  power  cy  pres,  so  far  as  the  same  may  be 
employed  in  directing  trustees  named  in  a  will  or  deed  to 
carry   into  effect   the  general   lawful  and  charitable  intent. 
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when  the  particular  scheme  is  impracticable,  or  has  become 
unlawful  In  such,  and  other  like  cases,  a  resort  can  be  had 
to  the  doctrine  without  departing  from  the  strict  limits  of  or- 
dinary Chancery  jurisdiction*  "Where,"  said  Lord  Eldon, 
^'  the  execution  is  to  be  by  a  trustee  with  general  or  some  ob- 
jects pointed  out,  then  the  Court  will  take  the  administration 
of  the  trust'*  (Moggredge  v.  TTiackwelh  1  Ves.  86.)  It  was 
where  the  charities  were  illegal  or  indefinite,  without  trus- 
tees to  determine  the  definite  purposes,  that  tliey  could  only 
be  carried  into  effect  ey  pres,  by  the  sovereign  power  as  an 
act  of  prerogative. 

XII.  The  Probate  Court  was  not  called  on  to  employ  the 
power  cy  pres. 

Here  the  classes  to  be  benefited  are  clearly  indicated.  The 
purpose  is  apparent.  The  attention  of  the  trustees  is  called 
to  the  industrious,  striving,  and  unfortunate  poor  —  especially 
the  aged,  the  infirm,  and  the  lonely  —  and  to  honorable,  striv 
ing  young  men  seeking  moral  and  intellectual  culture.  Every 
written  instrument  must  be  read  as  a  whole;  a  will  is  to  be 
construed  "  by  the  four  comers."  Words  of  request,  or  even 
the  expression  of  a  preference,  are  binding  upon  a  devisee  or 
executor  in  cases  of  private  trusts.  (2  Story's  Eq.  Jur.  1068 ; 
1  Jarman  on  Wills,  334.)  A  fortiori  in  cases  of  charities, 
because  the  Courts  look  with  favor  upon  all  attempted  char^ 
itable  donations,  and  will  endeavor  to  carry  them  into  effect 
if  it  can  be  done  consistently  with  the  rules  of  law.  A  be- 
quest intended  as  a  charity  is  not  void,  and  there  is  no  au- 
thority to  construe  it  to  be  legally  void,  if  it  can  possibly  be 
made  good.  (Sorresby  v.  Hollins,  9  Mod.  221 ;  Orimmett  v. 
Orimmett,  Amb.  211;  1  Coll.  Jurid.  489.) 

Surely  the  intent  to  aid  in  the  support  of  the  poor  —  espe- 
cially the  aged,  infirm,  and  lonely  —  and  to  assist  in  the  educa- 
tion of  a  class,  permeates  the  language  of  the  testator.  If 
his  purpose  can  be  held  to  have  been  to  devise  property  for 
such  charitable  uses  as  may  aid  and  support  the  poor  gener- 
ally, and  to  educate  some  of  a  class  of  poor,  he  has  himself 
nominated  his  trustees;  he  has  vested  in  them  the  legal  estate 
and  they  have  accepted  the  trust  He  has  given  them  the 
widest  discretion  in  selecting  the  particular  persons  to  be  bene- 
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fited  by  his  bounty,  with  full  power  to  reduce  the  general 
intent  to  a  specific  and  practical  operation.  It  is  immaterial 
how  uncertain,  indefinite,  and  vague  are  the  cestuis  que  trustent, 
or  final  beneficiaries,  provided  a  general  lawful  and  charitable 
intent  is  apparent,  and  there  is  a  legal  mode  of  rendering 
the  beneficiaries  certain  by  means  of  trustees.  (Perry  on 
Trusts,  732.) 

XIII.  One  third  of  a  testator's  '*  distributable  assets  "  may 
be  devised  or  bequeathed  to  charitable  uses. 

Another  question  remains  to  be  answered:  Do  the  words 
"  one  third  of  the  estate  *'  as  used  in  Section  1313  of  the  Civil 
Code,  hereinbefore  recited,  mean  one  third  of  the  gross  estate 
of  the  testator,  or  one  third  of  the  "  distributable  assets  " — 
being  one  third  of  the  residue  of  the  estate  after  payment  of 
the  debts,  etc?  The  Court  below  held  that  the  statute  au- 
thorized a  gift  to  charities  to  the  extent  of  one  third  of  the 
appraised  value  of  all  the  property. 

As  we  have  already  said,  the  section  of  the  Code  is  of  the 
same  class  of  legislation  as  are  mortmain  acts  —  so  called. 
The  general  purpose  is  to  prevent  extravagant  donations,  in 
those  hours  of  physical  and  mental  lassitude  which  often  pre- 
cede dissolution  —  "  to  the  disherison  of  natural  heirs."  Here 
the  niece  of  testator  is  the  residuary  devisee  and  legatee,  and 
the  purpose  of  the  testator  that  she  should  have  whatever  he 
had  not  otherwise  legally  disposed  of  is  sufficiently  apparent 
Her  position  is  analogous  to  that  of  a  sole  heir  where  the 
residuum  is  not  specially  bequeathed. 

The  main  purpose  of  section  1318  being  to  protect  heirs,  or 
those  in  like  position,  against  excessive  gifts  to  charities,  it 
ought  not  to  be  construed  so  as  to  deprive  the  heirs  of  all 
benefit  from  the  estate,  unless  the  language  unmistakably  re- 
quires it  Yet  that  such  might  be  the  result  of  imposing  the 
whole  burden  of  the  debts  upon  the  interest  of  the  heirs  is 
indisputable.  The  word  estate  is  indeed  nomsn  generalissi' 
mum.  Originally  perhaps  it  was  used  to  designate  the 
interest  which  one  had  in  land;  then  to  indicate  the  land 
itself  —  technically  the  corpus;  it  was  afterwards  extended  to 
all  property  real  and  personal.  (Burr.  L.  D.,  "  Estate.")  In 
willB  the  import  of  the  term  depends  in  a  great  degree  upon 
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its  association  with  other  expressions.  (Id.  2  Pow.  on  Dev. — 
by  Jarman  — 158,  c.  10.)  The  same  is  true,  of  course,  when 
the  word  is  used  in  statutes. 

As  said  by  Mr.  Abbott:  ^^ Estate  is  used  in  several  very 
variant  senses.  Only  the  context,  or  the  circumstances  under 
which  it  is  employed,  can  guide  one  in  assigning  to  it  the 
meaning  intended."  (Burr  L.  D.,  "Estate.")  The  same 
writer  adds :  ^'  In  a  very  common  use,  estate  signifies  the  entire 
condition  in  respect  to  property  of  an  individual;  as  in  speak- 
ing of  a  bankrupt,  decedent,  or  insolvent  estate,  or  of  admin- 
istering upon  an  estate.  Here  not  only  property  but  indebted- 
ness is  part  of  the  idea.  The  estate  does  not  consist  of  the 
assets  only ;  if  it  did,  such  expressions  as  insolvent  estates  would 
be  misnomers."  Burr.  L.  D.  "  Estate.")  Doubtlesa  the  "  cir^ 
cumstance,"  already  twice  referred  to,  that  the  main  purpose  of 
Section  1313  is  to  prevent  improvident  dispositions  to  charities, 
to  the  injury  of  those  who  would  otherwise  receive  the  dona- 
tions, is  to  be  seriously  considered  in  determining  the  specific 
meaning  of  a  term  which  has  been  employed  in  so  many  ''  very 
variant  senses."  It  is  indeed  true  that  the  word  ^^ estate" 
is  used  at  times  in  the  Code  of  Civil  Procedure  as 
signifying  all  of  the  decedent's  property.  (§§  1645,  1648.) 
Elsewhere  too  in  the  same  Code  we  find  the  expressions  ^^  the 
residue  of  the  estate,"  "the  residue  of  any  estate."  (Code 
Civ.  Proc  1665,  1668.)  But  too  much  stress  ought  not  to  be 
placed  upon  these  applications  of  a  term,  which  in  the  codes 
themselves  is  employed  in  diflFerent  senses.  Thus :  "  The  ex- 
ecutor is  to  deliver  to  the  heir,  legatee,  or  devisee,  the  whole 
portion  of  the  estate  to  which  he  may  be  entitled,"  t.  e.,  a  por- 
tion of  the  distributable  assets.  (Code  Civ.  Proc.  1661.) 
"  Before  any  distribution  of  an  estate  is  made,"  etc.  (Id.  1669.) 
"  When  any  estate  is  assigned."  (1691.)  "  The  Court 
must  direct  ♦  ♦  ♦  the  distribution  of  an  estate." 
(1651.)  "  An  order  for  the  distribution  of  the  estate."  (1650.) 
"  In  the  decree  assigning  and  distributing  the  estate."  (1686.) 
In  the  sections  last  cited  the  word  estate  is  clearly  used  as  the 
equivalent  of  "distributable  assets."  The  generalization  of 
counsel  for  appellant  would  seem  to  be  correct:  Where  the 
Code  of  Civil  Procedure  speaks  of  daims  of  creditors,  aettle- 
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ment  of  the  estate,  sales  of  property,  and  partnership  intei^ 
eats,  it  refers  to  the  whole  estate  of  the  decedent;  but  where 
it  speaks  of  the  distribution  of  an  estate,  and  of  persons  en- 
titled to  such  distribution,  and  their  proportionate  interests, 
it  refers  to  the  disposable  assets  only.  When  it  speaks  of  an 
insolvent  estate,  the  word  includes,  in  idea,  the  indebtedness 
as  well  as  the  property. 

In  deciding  in  what  sense  the  term  is  used  in  section  1313 
of  the  Civil  Code,  therefore,  the  very  slightest,  if  any,  weight 
should  be  given  to  the  fact  that  it  sometimes  signifies  the 
estate  in  gross.  The  first  section  of  the  first  chapter  of  the 
title  Civil  Code  (§  1270)  which  treats  of  wiUs  —  the  chapter 
which  includes  section  1313  —  reads  as  follows:  "Every  per- 
son over  the  age  of  eighteen  years,  of  sound  mind,  may,  by 
last  will,  dispose  of  all  his  estate,  real  and  personal,  and  such 
estate  not  disposed  of  by  will  is  succeeded  to  as  provided  in 
title  vii  of  this  part,  being  chargeable  in  both  cases  tuith  the 
payment  of  all  the  decedent's  debts,  as  provided  in  the  Code 
of  Civil  Procedure."  True,  a  specific  bequest  is  payable  first 
out  of  the  residuum,  but  in  such  case  the  residuum  is  pre- 
viously ascertained  by  providing  for  the  debts.  A  devise  or 
bequest  of  an  aliquot  part  of  an  estate  would  give  right  only 
to  the  portion  of  the  residuary  estate.  "  Suppose  a  testator 
declares  in  his  will,  *  I  give  one  third  of  my  estate  to  my  son 
A.,'  can  there  be  any  doubt  that  the  word  estate  would  be 
held  to  mean  distributable  assets  ?  " 

Our  conclusion  is  that  section  1313  of  the  Civil  Code  pro- 
hibits devises  or  bequests  to  charitable  uses,  of  more  than  one 
third  of  that  which  a  testator  has  power  to  give,  that  is,  of  the 
properly  which  shall  remain  after  payment  of  his  debts  and 
charges  of  administration.  As  of  what  date  or  dates  is  to  be 
ascertained  the  value  of  the  disposable  property  —  one  third  of 
which  may  go  to  charity? 

The  valuation  of  the  "  inventory  '^  is  evidently  not  intended 
to  be  conclusive  for  any  purpose.  The  appraisers  make  a 
preliminary  estimate  for  the  information  of  the  Court;  and  as 
property  not  included  in  the  original  inventory  is  discovered, 
it  is  made  the  duty  of  the  executor  or  administrator  to  cause 
the  value  of  such  property  also  to  be  estimated  by  the  ap- 
praisers.    (Code  Civ.  Proc.,  §§  1445,  145L) 
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Yet  it  must  be  assumed  that  Section  1313  of  the  Civil  Code 
was  enacted  in  view  of  the  provisions  of  the  Code  of  Civil 
Procedure  which  established  the  mode  of  conducting  probate 
cases,  since  such  provisions  and  those  of  the  Civil  Code  re- 
lating to  wills  constitute  together  the  statutory  scheme  for 
the  settlement  of  the  estates  of  deceased  persons.  As  we 
have  seen^  the  testator  had  the  right  to  donate  to  charitable 
uses  one  third  of  that  which  he  had  power  to  devise  and 
bequeath.  The  whole  residuum  became  fixed,  under  the  Code 
of  Civil  Procedure,  only  when  the  allowed  claims,  against  the 
estate  and  costs  of  administration  were  determined,  and  the 
residuum  therefore  ready  for  distribution;  that  is  to  say,  the 
total  value  of  the  distributable  estate  —  the  estate  one  third 
of  which  may  be  devoted  to  charity  —  is  ascertainable  by 
aggregating  the  values  of  all  the  assets,  real  and  personal, 
distributed,  as  of  the  date  or  dates  of  distribution.  If  the 
Probate  Court  has  not  the  machinery  for  ascertaining  these 
values,  it  may  still  declare,  in  its  decree  of  distribution,  the 
right  of  the  residuary  devisee  to  an  undivided  interest  in  the 
theater  property  equal  to  the  excess,  if  any  such  there  be, 
beyond  an  interest  in  the  trustees  equal  to  one  third  of  all  the 
estate  distributed.  E.  O. —  If  the  value  of  all  the  property 
distributed  was  ninety  thousand  dollars,  the  trustees  will  be 
entitled  to  retain  thirty  thousand  dollars,  in  the  theater  prop- 
erty; that  is  to  say,  an  undivided  interest  equivalent  to  a 
fraction  of  which  thirty  thousand  is  the  numerator  and  a 
number  equal  to  the  mmiber  of  dollars  which  represent  the 
value  of  the  theater  property,  when  distributed,  is  the  de- 
nominator. This,  because  the  testator  had  power  to  dedicate 
to  charity,  not  merely  one  third  of  the  theater  property,  but 
one  third  of  all  the  property  of  which  he  had  the  power  of 
disposition. 

After  the  fifteen  specific  legacies  are  paid,  the  trustees  will 
be  entitled  to  retain,  subject  to  the  charitable  uses,  the  legal 
title  to  an  undivided  interest  in  the  theater  property  equal  to 
one  third  of  what  remained  of  all  the  property  after  deduct- 
ing debts  and  expenses  —  one  third  of  what  was  distributed. 
If  one  third  of  the  value  of  the  estate  distributed  shall  be 
less  than  the  value  of  the  theater  property — its  value  as  of 
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the  date  of  the  decree  of  distribution  being  ascertained  —  the 
trustees  will  hold  the  remainder  in  trust  for  che  appellant 

The  precise  pecuniary  value  of  ike  interests  of  the  trustees 
and  appellant  can  not  now  be  determined  here:  First^  the 
costs  of  administration  are  not  shown  by  the  transcript; 
second,  the  transcript  does  not  clearly  show  but  claims  have 
been  allowed  other  than  the  thirty-seven  thousand  five  hun- 
dred dollar  mortgage,  the  only  claim  which  distinctly  appears 
to  have  been  allowed;  third,  the  transcript  does  not  show  the 
value  of  the  distributable  assets  when  distributed. 

If  the  theater  property  shall  be  ^  capitalized  '*  as  provided 
in  the  will,  the  rights  of  the  trustees  and  residuary  legatee  in 
the  fund  will  be  proportionately  the  same  as  their  rights  in 
the  property. 

XIV.  Modification  of  decree  in  the  Court  below. 

The  decree  must  be  reversed,  with  direction  to  the  Superior 
Court  to  modify  it  so  as  to  accord  with  the  views  herein  last 
above  expressed. 

The  decree  must  be  limited  to  defining  the  rights  of  the 
respective  parties  in  the  trust  estate.  As  was  said  by  the 
learned  Judge  of  lie  Probate  Court:  '*It  is,  under  our  sys- 
tem, the  necessary  province  of  a  Probate  Court  to  inquire  and 
determine  whether  a  valid  trust  has  been  created.  The  mode 
of  administering,  the  power  to  regulate  and  direct  its  subse- 
quent administration,  is  quite  separate  and  distinct  from  a 
question  of  whether  a  legal  trust  has  been  expressed.  *  •  * 
Section  1665,  Code  Civ.  Proc.,  provides  that  '  the  Court  must 
proceed  to  distribute  the  residue  of  the  estate  among  the  per- 
sons who  by  law  are  entitled  thereto.'"  With  this  view  of 
the  learned  Judge,  we  are  in  full  accord.  We  may  add  that 
it  is  within  the  province  of  the  Probate  Court  to  define  the 
rights  of  all  who  ha\e  legally  or  equitably  any  interest  in  the 
property  of  the  estate,  derived  from  the  will,  whether  they 
are  entitled  to  any  present  enjoyment,  or  their  interests  are 
contingent  If,  when  the  specific  legacies  shall  be  paid,  the 
appellant  here  shall  be  entitled  to  a  conveyance  of  any  portion 
of  the  theater  properly  under  the  principles  announced  in  the 
probate  decree,  and  a  conveyance  shall  be  denied  by  the  true- 
tees,  a  Court  of  Equity  will  be  amply  competent  to  enforce  it 
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Judgment  reversed,  and  cause  remanded  with  direction  to 
the  Court  below  to  modify  the  decree  so  as  to  accord  with  the 
views  herein  expressed. 

Ross,  J.,  MoBBisoN,  C.  J.,  MoExB,  J.,  Shasfstbin^  J.y  and 
Thojuiton,  J.,  concurred. 


[No.  7,720. —  Departmant  Ont.] 

GEORGE  WARD  v.  THE  SUPERIOR  COURT  OF 
MARIN  COUNTY  xr  al. 

<UK]»BTAKZifo  OH  AppBAL  —  JuBTiCB'a  CouBT. —  On  appeal  from  a  judgmoat 
In  a  Justice's  Court,  one  of  the  conditions  of  the  ondertaklng  was,  tliat 
the  appellant  would  pay  all  coats  recoyered  asalnst  him  In  the  appellate 
court. 

'Beld,  That  neither  the  drcumstanco  that  the  amount  of  the  bond  was  more 
than  one  hundred  dollars,  nor  the  dreumstance  that  It  was  Insufficient  In 
amount  to  operate  a  stay  of  ezecntlon,  rendered  the  appeal  Ineffectual. 

AppucATioir  for  a  writ  of  certiorari  to  the  Superior  Court 
<d  Marin  County.    Bowxbs^  J. 

/•  £.  Love,  for  Plainti£E. 

/.  McM.  Skafter,  for  Def endantii 

Ross^  J. : 

One  of  the  conditions  of  the  undertaking  cm  appeal  was, 
that  the  appellant  would  pay  all  costs  recovered  against  him 
in  the  appellate  court  Neither  the  circumstance  that  the 
■amount  of  the  bond  was  more  than  one  hundred  dollars,  nor 
the  other  circumstance,  that  it  was  insufficient  in  amount  to 
operate  a  stay  of  execution,  rendered  the  appeal  ineffectuaL 

Writ  denied  and  proceedings  dismissed. 

If  oKnrsTBT,  J.,  and  MoEbb,  J.,  ooncurred. 
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HUEPHT  «.  THE  SUPERIOR  COURT  OF  COLUSA. 

COUNTY.  ; 

pjoniarnoii  —  jDMBmcrioar  —  Fkbjmvxixx  Bzaminatiok* — Upon  an  nppU- 
Cfttiom  for  n  writ  of  prohlUtlon,  to  stop  the  trial  of  an  Infonnation  against: 
tiM  plaintiff  for  ananlt  with  Intent  to  commit  mardor,  the  grounds  al- 
Ijtsd  wort^  that  tho  magistrato  before  whom  the  preliminary  examina- 
tion took  place,  did  not  OTamlno  on  oath  or  otherwise  the  prosecutor  or 
•nj  other  witness,  ete. 
B^id,  that  the  omissions  complained  of  did  not  affect  the  question  of  Jurln- 
tfetlOBff  and  that  therefore  prohibition  was  not  the  proper  lemedy, 

Appuoation  for  a  writ  of  prohibition. 

Jackson  Hatch,  for  the  PlaintifE, 

JL  L»  Hart,  Attornqr-Oeneral,  for  Defendant 

The  Coubt: 

This  is  an  application  for  a  writ  of  prohibition  to  stop  the- 
trial  of  a  case  now  pending  in  the  Superior  Court  within  and 
for  the  County  of  Colusa.     The  application  sets  forth  that 
the  petitioner  is  being  prosecuted  by  infonnation  in  said 
Court  for  the  crime  of  an  assault  with  intent  to  commit  mur- 
der,  and  that  the  magistrate  before  whom  the  preliminaij  ex- 
amination took  place,  ^^  did  not  examine  on  oath  or  otherwise 
the  informer  or  prosecutor,  and  did  not  examine  on  oath  or 
otherwise  any  witness  or  witnesses,  and  did  not  take  any  dep- 
osition or  depositions  of  any  witness  or  witnesses,  and  no 
depositions  of  the  informer  or  prosecutor,  or  any  witness  or 
witnesses  produced  by  the  informer  or  any  other  person  was- 
or  were  taken  or  subscribed  at  all  or  at  said  time.'* 

Conceding  the  above  facts,  the  omissions  complained  of  did 
not  affect  the  question  of  jurisdiction,  and  therefore  prohibi- 
tion is  not  the  proper  remedy. 

Writ  dismissed. 
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[No.  7,800.-111  Bank.] 

JAMES  V,  COFFEY  i;.  M.  A.  EDMONDa 

OvmnanD  BLacnoii  —  Ballot  —  Mismomib— Tioxram  —  Bbbaxaob  ov  BaAik 
OP  PACXAiUb— M.  A.  Bdnumdi  haTlng  reeelred  a  eertlflcate  of  oteetiott 
aa  Suporior  Jndg*  of  San  Frandaco,  hia  eloctloD  waa  eonteatad  bj  C^ 
and  opon  a  reeoont  In  tha  Superior  Ooort  tlia  Conrt  hold  that  the  former 
had  a  majority  of  eight  Totea.  Upon  appeal  the  eonteataat  relied  npon 
the  following  gronnda  of  objection:  1.  Fire  hallota  were  eoonted  for 
Bdmonda  which  read  "For  Jndge  of  the  Snperlor  Court,  IC  A.  Bd- 
warda.**  2.  That  one  hallot  eoonted  for  B.  waa  eompoaed  of  a  half  of 
each  of  two  ticketa;  the  entire  ticket  of  the  Bepnbllcan  party,  except 
the  Tlgnette,  being  attached  to  the  Tlgnette  of  the  Demoeratle  party. 
S.  Another  hallot  had  the  words  "For  Prealdent,  Hancock  and  Bngllih** 
written  In  lead  pencil  npon  Ita  face  nnder  the  worda,  at  the  top  of 
the  namea,  ''Blerenth  Senatorial  Dlatrict"  4.  On  another  ballot  tha 
eonteatant  claimed  that  the  name  M.  A.  Bdmonda  had  been  eraaed  bf 
a  pencil  line  drawn  through  it  —  the  reapondent  claiming  that  it  ap- 
peared from  the  ballot  that  the  pencil  line,  had  been  nibbed  off  ao  aa  to 
cancel  the  eraaare.  6.  When  a  package  of  ballota  from  one  precinct  waa 
brought  into  Ooort  by  a  depoty  derii  to  be  examined  and  eoonted  in  ita 
torn,  the  aeal  waa  foond  broken  and  the  atrlnga  looae,  bat  there  waa  no 
erldenee  that  any  ballot  had  been  tampered  with,  and  when  the  packagt 
came  into  the  coatody  of  the  Coort  it  waa  properly  eealed.  6.  Forty* 
two  ballota  of  the  National  Greenback  Labor  party  were  eoonted  for  re- 
spondent which  differed  from  the  regolar  ticket  of  the  party  in  the  fol« 
lowing  particolara,  tIs.:  1b  the  Tlgnette  of  the  ticket  were  the  words 
«innth  District,**  inatead  of  "Ninth  Senatorial  Dialect;*'  and  below,  the 
worda  "  For  Aaaembtyman  **  instead  of  the  words  "  F»r  Member  of  the 
Aaaembly,**  and  the  worda  for  "  Soperior  Jodge,'*  inatead  of  the  words 
*For  Jndge  of  the  Superior  Coort**  7.  From  one  ballot  of  the  Deni- 
•eratic  party  aa  originally  printed  the  name  waa  eraaed  and  the  nasM 
of  "  Bdmundson  **  written  in  Ito  place.  Upon  the  Ist,  2d,  and  7th  polnta 
the  Coort  not  being  folly  in  accord  ezpreaaed  no  opinion.  Upon  the  other 
pota&ta  held  aa  followa,  tIs.:  Upon  the  8d,  that  the  ballot  waa  good; 
npon  the  4th,  that  the  qoestlon  whether  or  not  the  attempted  erasort 
had  been  canceled  was  a  qoestlon  for  the  Court  below  to  And,  and  tha^ 
npon  an  Inspection  of  the  ballot;  the  qoestlon  was  so  far  doubtfol  that 
this  Coort  was  not  inclined  to  interfere;  opon  the  6th,  that  when  tht 
package  came  to  the  Coort  properly  sealed,  the  object  of  the  law  reqolr- 
Ing  it  to  be  aealed  was  accomplished,  and  that  while  in  the  coatody  of 
Us  officers,  in  the  absence  of  any  proof,  the  law  woold  not  preaome  an 
act  of  bad  faith  on  their  part;  opon  the  6th,  that  the  ballota  were  good. 
Judgment  waa  accordingly  affirmed. 

Appeal  from  a  judgment  against  the  contestant,  and  from 
«n  order  denying  a  motion  for  a  new  trial  in  the  Superior 
Oourt  of  the  City  and  County  of  San  Francisca    Evans^  J. 
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John  C.  Burch,  Thomas  F.  Barry,  Oeorge  FUnumoy,  and 
Crittenden  Thornton,  for  Appellant 

The  Court  erred  in  counting  for  "  Edmonds  "  the  ballots  for 
"  Edwards,"  and  the  ballot  for  "  Edmundson."  It  is  not  pre- 
tended that  the  ballot  contained  the  name  of  ^^  Edmonds,"  and 
the  code  prohibits  any  extrinsic  evidence  or  testimony  to  in* 
dicate  the  intention  of  the  voter.  (PoL  Code,  §  1201.)  It  is 
not  contended  that  the  names  are  idem  sonans,  nor  that  one 
is  an  abbreviation  for  the  other.  There  is  no  likeness  in  the 
sound,  (Cooley's  Const.  Lim.  608,  610-611;  People  v.  May- 
worm,  6  Mich.  146;  Attomey-Oeneral  v.  Ely,  4  Wis.  430;. 
People  V.  Ferguson,  8  Cow.  102 ;  People  v.  Cook,  14  Barb.  259 ;. 
People  V.  Tisdale,  1  Doug.  65;  People  v.  Saxton,  22  N.  Y. 
309 ;  Hart  v.  Evans,  8  Pa.  St.  13 ;  People  v.  Pease,  27  N.  T. 
84 ;  People  v.  Cicott,  16  Mich.  283 ;  Clark  v.  Robinson,  88  HL 
498.)  The  ballot,  composed  the  one-half  of  the  Republican 
ticket,  and  the  other  half  a  Democratic  ticket,  should  clearly 
have  been  rejected  under  sections  1206  and  1207  of  the  Politi- 
cal Code,  for  it  is  impossible  to  attach  two  pieces  of  different 
ballots  together  so  that  the  device  is  not  visible  from  either 
side  when  unfolded.  Such  a  ballot  is  also  obnoxious  to  sections 
1196  and  1197  of  the  Political  Code,  and  is  really  a  paster;  so 
with  a  ballot  which  has  the  words  "  for  Hancock  and  English  " 
written  under  the  vignette.  Each  of  these  ballots,  in  addition 
to  being  marked  ballots,  are  evidently  calculated  to  and  were 
used  to  deceive  the  voter.  Ballot  one  hundred  and  twenty- 
three,  from  the  same  precinct,  has  the  name  scratched  off,  and 
its  validity  must  be  determined  from  an  examination  of  the 
ballot  itself.  {Kirh  v.  Rhoads,  46  Cal.  398.)  The  Court  erred- 
in  receiving  the  envelope  and  the  ballots  therein  contained, 
returned  from  the  sixth  precinct  of  the  Eleventh  Ward.  When 
this  package  first  came  to  the  Court  it  was  well  sealed,  and 
when  it  was  brought  into  the  Court  for  the  purpose  of  evi- 
dence it  had  been  broken  open;  the  seal  was  broken  and  the 
string  hanging  out  several  feet  (PoL  Code,  §§  1257-1266.) 
The  party  offering  this  envelope  or  package,  or  relying  upon 
it  as  evidence,  must  account  for  its  appearance  or  condition. 
(1  Greenl.  Ev.,  §§  664-568;  Code  Civ.  Proa,  §  1982.)  The- 
primary  evidence  being  destroyed,  the  next  best,  the  oBiciali 
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acts  of  the  Precinct  Board  of  Election,  their  tally-lists  and 
returns  must  be  taken  under  the  presumption  that  official  duty 
is  correctly  performed*  (Code  Civ.  Proa,  §  1963,  Subd.  15; 
McCrary  on  Elections,  par.  78 ;  People  v.  Halden,  Br.ghtley's 
Election  Oases,  483 ;  Butler  v.  Lehman,  1  Bart  324 ;  Kline  v. 
Verru,  1  Bart  281;  Archer  v.  Allen,  id.  169.)  The  Court 
erred  in  counting  for  the  respondent  the  forty-two  votes  of  the 
"  National  Greenback  Labor  Party,'*  which  were  printed  with 
a  device  whereby  each  of  them  could  be  known  or  distinguished 
from  all  other  tickets  or  ballots.  (PoL  Code,  §§  1191,  1197, 
1206,  1207;  Statutes,  March  18th,  1878,  p.  180;  Kirk  v. 
Rhoads,  46  Cal.  398;  Cooley's  Const  Lim.,  605,  614;  Code 
Civ.  Proc,  §  1875,  subd.  8;  Knowles  v.  YeaUs,  31  Cal.  93; 
Minor  V.  Kidder,  43  id.  237.) 

W.  H.  L.  Barnes,  W.  W.  Cope,  Warren  Olney,  D.  McClvre, 
and  W.  W.  Morrow,  for  Respondent 

Two  principal  points  are  relied  upon  by  appellant,  and  as 
we  figure  the  vote  he  must  be  successful  in  both  propositions  to 
win  the  cause. 

1.  On  five  Democratic  tickets  the  names  of  all  the  Demo- 
cratic candidates  for  Judges  of  the  Superior  Court  were  erased, 
and  opposite  the  erasures  was  a  dear  attempt  to  write  the 
names  of  the  Republican  candidates.  Whether  the  voter  suc- 
ceeded or  not  was  not  the  question  before  the  Court  below. 
What  he  did  was  to  write  opposite  the  names  of  the  erased 
Democratic  candidates  the  names:  J.  F.  Finn,  T.  K.  Wilson, 
M.  A.  Edwards,  J.  C.  Cary.  On  a  sixth  ballot  Edmundson  was 
written,  instead  of  Edmonds.  The  first  object  in  construing  a 
ballot,  as  in  construing  any  other  written  instrument,  is  to 
arrive  at  the  intention  of  the  party  —  the  voter.  What  that 
intention  was  must  be  ascertained  from  the  ballot,  it  is  true^ 
but  the  same  rule  applies  here  that  applies  to  other  instru- 
ments, and  that  is,  that  the  ballot  must  be  construed  in  view 
of  all  the  surrounding  circumstances,  and  for  the  purpose  of 
showing  what  those  circumstances  were,  parol  testimony  is 
received.  (Cooley  on  Const  Lim.  611;  Attorney-General  v. 
Ely,  4  Wis.  429;  Clark  v.  Robinson,  88  HI.  608;  People  v. 
Cook,  8  K  Y.  67,  and  note  to  above  case,  in  Cooley  on  Const 
Lim.,  4th  ed.  611 ;  People  v.  Cicott,  16  Mich.  817.    3.  With  re- 
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gard  to  the  broken  package,  all  evidence  tends  to  show  that 
the  seals  were  broken  by  accident  in  the  handling  of  the  pack- 
ages,  while  in  the  ouatodj  of  the  Conrt^  as  many  others  were. 

The  Cottbt: 

At  the  election  held  November  2d,  1880,  in  the  City  and 
County  of  San  Francisco,  for  Judge  of  the  Superior  Court, 
James  V.  Coffey,  the  contestant,  and  M.  A.  Edmonds,  the  re- 
spondent, were  voted  for.  The  Board  of  Election  Commis- 
sioners declared  and  certified  the  result  of  the  election  to  be 
that  M.  A.  Edmonds  received  20,476  votes,  and  James  V.  Cof- 
fey 20,474  votes,  and  declared  Edmonds  to  be  elected.  There- 
upon Coffey  contested  the  election  of  Edmonds,  and  after  due 
proceedings  had  thereto,  a  recount  was  had  in  the  Court  be- 
low. Upon  sudi  recount  the  Court  below  held  that  Edmonds 
had  received  20,491  votes,  and  Coffey  20,483  votes,  showing  a 
majority  of  eight  votes  for  Edmonds,  and  adjudged  that  Ed- 
monds was  duly  elected.  From  that  judgment  and  the  order 
denying  his  motion  for  a  new  trial,  Coffey,  the  contestant,  ap- 
pealed to  this  Court 

1.  Among  the  ballots  were  five,  reading  thus:  "For  Judge 
of  the  Superior  Court,  M.  A.  Edwards.*'  Evidence  was  offered 
and  received  that  there  was  no  person  by  the  name  of  Ed- 
wards who  was  a  candidate  for  any  office  at  the  election;  that 
there  was  no  attorney  residing  in  tiie  City  and  County  of  San 
Francisco  of  the  name  of  M.  A.  Edwards ;  and  that  Edmonds 
had  by  some  persons  been  known  as  and  called  Edwards,  on 
account  of  the  similarity  of  pronimciation,  and  had  paid  bills 
of  personal  expenditure  made  out  and  presented  to  him  as 
M.  A.  Edwards.  The  court  below,  against  the  objection  of 
Coffey,  ordered  these  ballots  to  be  counted  for  Edmonds. 

2.  One  ballot  was  composed  of  a  half  of  each  of  two  tick- 
ets, thus:  The  vignette  of  a  ticket  of  the  Dembcratic  party 
was  taken,  and  attached  to  it,  with  paste  or  mucilage,  was  an 
entire  ticket  of  the  Republican  party,  except  the  vijs^nette. 
Each  of  the  political  parties  had  filed  a  vignette,  according  to 
the  provisions  of  the  act  of  March  7th,  1878,  Stat.  1877-8,  p. 
180.  No  name  of  any  of  the  Democratic  candidates  was 
upon  the  ballot  in  question,  nor  was  the  vignette  of  the  Re- 
publican party  upon  it.     Coffey  was  a  candidate  of  the  Dem- 
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ocratic  party,  and  Edmonds  of  the  Republican  party.     Tin? 
ballot  was,  by  order  of  the  Court  below,  counted  for  Edmonds. 

3.  A  ballot  had  the  words,  "For  President — Hancock  and 
English,"  written  in  lead  pencil,  upon  its  face,  under  the  words, 
at  the  top  of  the  names,  "  Eleventh  Senatorial  District"  This 
ballot  had  also  on  its  face,  "  For  Judge  of  the  Superior  Court 
—  M.  A.  Edmonds,"  and  was,  by  order  of  the  Court  below, 
counted  for  Edmonds* 

4.  A  ballot  had  on  its  face  the  words,  "For  Judge  of  the 
Superior  Court — M.  A.  Edmonds."  The  contestant  claimed 
that  the  name,  M.  A.  Edmonds,  had  been  erased  by  a  pencil 
line  drawn  through  it;  the  respondent  claimed  that  it  ap- 
peared from  the  ballot  that  the  pencil  line  had  beon  nibbed 
off  so  as  to  cancel  the  erasure.  This  ballot  also  was  counted 
for  Edmonds. 

5.  Objection  was  made  by  the  contestant  to  the  counting 
of  the  ballots  coming  from  the  sixth  precinct  of  the  Eleventh 
Ward.  When  the  package  came  to  the  Court,  it  was  prop- 
erly sealed.  Many  days  had  been  occupied  by  the  Court  in 
counting  the  ballots  from  the  various  precincts;  and  during 
that  time  the  packages  not  in  use  on  a  particular  day  were 
kept  in  the  safe  of  the  clerk  of  the  Court  It  was  the  custom 
of  the  Judge  of  the  Court  below,  upon  adjourning  for  the 
day,  to  go  to  the  safe  with  the  packages,  see  them  placed 
therein,  and  put  upon  the  safe  his  private  seal,  and  in  the 
morning  to  go  and  break  his  seal  and  direct  the  package  to 
be  used  that  day  to  be  taken  to  the  court-room.  When  this 
package  was  brought  by  the  deputy  derk  to  be  examined 
and  counted  in  its  turn,  the  seal  was  found  broken  and  the 
strings  loose.  There  was  no  evidence  that  any  ballot  had 
been  tampered  with.  The  Judge  held  that  the  breaking  of 
the  seal  on  the  package  and  the  loosening  of  the  string  had 
occurred  accidentally  in  the  handling,  while  the  same  was  in 
the  custody  of  the  Court  and  its  officers,  and  ordered  the  bal- 
lots to  be  counted.    By  this  count  Edmonds  gained  five  votes. 

6.  The  National  Greenback  Labor  Party  had  a  ticket  and 
vignette.  Objection  was  made  to  forty-two  ballots  of  that 
party,  on  the  ground  that  each  of  said  ballots  differed  from 
the  regular  ticket  of  the  party,  in  the  following  particulars: 
The  word  "Senatorial"  was  omitted  from  the  designation  of 
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the  Senatorial  District  in  the  vignette  of  the  ticket;  thus: 
"  Ninth  District"  instead  of  "  Ninth  Senatorial  District; "  esucii 
of  said  ballots  contained  ^^  For  Assemblyman  "  instead  of  ^*  For 
Members  of  the  Assembly ; "  and  each  of  the  ballots  contained 
the  words  "  For  Superior  Judge "  instead  of  "  For  Judge  of 
Superior  Court;"  and  it  was  claimed  by  contestant  that  these 
were  distinguishing  marks  on  said  ballots,  and  marked  thenx 
from  other  ballots,  in  violation  of  section  1197  of  the  Politi- 
cal Code.  The  Court  below  overruled  the  objection,  and  or- 
dered them  to  be  counted. 

7.  From  one  ballot  of  the  Democratic  party,  as  originally 
printed,  a  name  was  erased,  and  the  name  of  ^'Edmundson '' 
written  in  its  stead.  This  ballot  was>  by  order  of  the  Court 
below,  counted  for  respondent 

According  to  the  recount  in  the  Court  below,  and  the  judg- 
ment of  the  Court  thereon,  the  respondent,  Edmonds,  had  a 
majority  of  eight  votes;  therefore  it  must  appear  that  errors 
were  committed  by  the  Court  below  affecting  eight  ballots,  or 
the  judgment  must  stand.  We,  therefore,  consider  the  points 
made  by  the  contestant  in  the  order  as  above  stated : 

1.  As  to  the  five  votes  cast  for  "  M.  A.  Edwards.''  We  are 
not  fully  in  accord  as  to  the  legality  of  counting  these  ballots 
for  M.  A.  Edmonds;  therefore,  as  our  judgment  in  the  case 
would  not  be  affected  thereby,  we  express  no  opinion  in  re- 
gard to  it 

2.  As  to  the  ballot  with  the  names  of  the  candidates  of 
the  Republican  party  pasted  to  the  vignette  of  the  Demo- 
cratic party.  For  the  reason  above  given  as  to  No.  1  we  ex- 
press no  opinion. 

3.  The  words,  "For  President  —  Hancock  and  English,'' 
written  on  the  ballot  did  not  vitiate  it  It  had  no  "mark  or 
thing  thereon  by  or  from  which  it  could  be  ascertained  what 
person  or  what  class  of  persons  used  or  voted  it"  (PoL 
Code,  §  1197.) 

4.  Whether  or  not  the  attempted  erasure  had  been  can- 
celed, so  as  to  let  the  baUot  stand  and  be  intended  as  a  vote 
for  Edmonds,  was  a  question  for  the  Court  below  to  find, 
and  with  the  finding  upon  that  subject  this  Court  is  not  in- 
dined  to  interfere.  We  can  also  add,  from  an  inspection  of 
the  ballot  we  can  not  say  that  there  is  an  emsoie  of  the 
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name  '^  M.  A.  Edmonds.'^  If  it  were  so  intended  by  the  TOter, 
it  was  so  obscurely  done  that  we  feel  bound  to  solve  the  doubt 
by  holding  the  vote  to  be  good  for  the  name  80  plainly 
written. 

5.  In  regard  to  the  package  of  ballots  coming  from  the 
sixth  precinct  of  the  Eleventh  Ward,  we  think  the  ruling  of 
the  Court  below  was  correct  When  the  package  came  to  the 
Court,  properly  sealed,  the  object  of  the  law  requiring  it  to 
be  sealed  was  accomplished.  After  that  time  it  was  under 
the  direction  of  the  Court,  in  the  custody  of  its  officers  —  and 
in  the  absence  of  any  proof,  the  law  will  not  presume  an  act 
of  bad  faith  on  their  part.  It  is  not  contended  that  there 
was  any  such  act  of  bad  faith;  the  contestant  contended 
merely  that  the  package  should  have  remained  unbroken, 
even  by  accident,  until  called  for  to  be  counted.  This  is  going 
too  far.  We  think  the  cause  of  the  breaking  of  the  seal  was 
accounted  for;  the  Court  committed  no  error  in  directing  the 
ballots  to  be  counted. 

6.  The  objection  to  the  counting  of  the  forty-two  ballots  of 
the  National  Greenback  Labor  party  is  untenable.  What  we 
have  said,  above,  as  to  objection  No.  3,  will  apply  here. 

7.  As  to  the  vote  for  "  Edmundson,"  we  say  the  same  as 
above  said  in  regard  to  the  votes  for  "  M.  A.  Edwards.*' 

These  views  leave  the  result  as  giving  at  least  one  majority 
for  M.  A.  Edmonds.  The  judgment  and  order  of  the  Court 
below  are  therefore  affirmed. 


(No.  S,e28. —  la  Baak.1 

O.  B.  WILLIAMS  V.  M.  L.  MoDONALD  bt  ai. 

STBCBT    A88B88MBNT PBIMTSD    SlOlfATim. IB    811    acttOD    fOT    tk*   fOKcIoSVi 

of  a  street  assessment:    Htid,  That  the  printed  signatart  cf  the  Clerk  ii 

the  resolntlon  of  intention  was  safflcloit 
la — PBAcncB — Appbal. —  Held,  further,  that  a  point  not  mad*  la  the  Court 

below,  could  not  be  considered  In  this  Court  for  the  first  time. 
Id. —  DiAORAii  —  Dascupnoif  —  Points  of  Compass  —  Scboll. —  Held,  further, 

that  under  the  decision  la  WMItatf  T.  QuaehembuOh  M  CaL  806»  the  dia- 
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Appeal  from  a  judgment  for  the  plaintiff,  and  from  an  or- 
der denying  a  motion  for  a  new  trial  in  the  Third  District 
Court  of  the  City  and  County  of  San  Franciaco.  Thosk- 
TON,  J. 

Edward  J.  Pringle,  for  Appellant 

The  resolution  of  intention  was  not  signed  by  the  clerk. 
The  statute  requires  a  personal  signing  to  authenticate  the 
resolution.  {Cross  v.  State  Batik,  6  Ark.  625;  Davenport  v. 
Sleight,  2  Dev.  &  B.  (K  C),  L.  881.)  The  demand  was  for 
an  excessive  amount :  1.  Because  the  item  of  thirty-two  dollars 
and  ninety  cents  for  printing  was  improperly  included,  not  be- 
ing a  charge  upon  the  property.  2.  Because  the  gross  amount 
demanded  was  in  excess  of  the  sum  of  the  several  items. 
{Dyer  v.  Chase,  62  CaL  440.)  The  diagram  was  defective^ 
containing  no  sufficient  description  of  the  property.  {Morton 
V.  Courtney,  58  CaL  691;  San  Francisco  v.  Quachenbush,  63 
id.  62.) 

J.  0.  Boies,  for  Bespondents. 

I 

The  first  p(4nt  made  is  that  the  clerk  vaed.  and  adopted  a 
printed  signature,  instead  of  manually  signing  his  name,  under 
section  4  of  the  statutes  of  1871-72,  p.  805.  1.  The  simple 
meaning  of  said  section  is,  that  the  resolution  of  intention 
shall  be  published  ten  days,  etc,  with  name  of  clerk  of  board 
thereto.  It  is  the  publication  of  the  resolution  of  intention 
the  requisite  period  of  ten  days,  that  confers  jurisdiction* 
Section  4  also  provides  as  follows :  ♦  ♦  ♦  "At  the  expira- 
tion of  any  notice  of  intention,  the  Board  of  Supervisors  shall 
be  deemed  to  have  acquired  jurisdiction  to  order  any  work  to 
be  done  which  is  authorized  by  section  8  of  this  act"  (See 
Emery  v.  S.  F.  G.  L.  Co.,  28  CaL  879)  2.  Section  446  of  the 
Code  of  Civil  Procedure  provides  that  all  pleadings  shall  be 
subscribed  by  the  party  or  his  attorney.  This  Court  held  a 
printed  signature  sufficient  if  the  attorney  adopts  it  {Han- 
cock  V.  Bowman,  49  Cal.  413 ;  Barnard  v.  Heydrick,  49  Barb. 
62.)  Under  section  6  of  the  statutes  of  1871-72,  p.  887,  a 
signing  by  a  printed  fac  simile  to  coupons  is  sufficient  (Pe»- 
nington  v.  Baehr,  48  CaL  665.) 


Digitized  by  VjOOQIC 


July,  1881.]  Williams  v.  McDonald.  529 

Mybick,  J. : 

Tliis  is  an  appeal  from  a  judgment  and  order  denying  a 
motion  for  a  new  trial  in  a  street  assessment  case.  The  appel- 
lant, Quackenbush,  presents  three  points  for  onr  considera- 
tion, viz.: 

1.  The  resolution  of  intention  was  not  signed  by  the  clerk. 
Upon  this  point  the  testimony  of  the  clerk  of  the  Board  of 

Supervisors  was: 

^'  I  have  adopted  a  form  for  my  signature ;  there  is  a  printed 
signature  adopted  by  me  for  all  resolutions  and  orders.  The 
name  John  A.  Kussel  is  as  you  see  printed  at  the  bottom  of  the 
paper.  I  never  actually  signed  it,  but  I  adopted  the  printed 
signature.  I  always  kept  blanks  for  resolutions  in  my  office 
with  my  signature  printed  at  the  bottom  for  convenience."  He 
further  testified  that  when  the  resolution  in  question  was 
adopted  by  the  Board  he  filled  in  the  date  and  placed  it  in  the 
proper  place,  and  caused  it  to  be  published  in  the  proper: 
papers.  The  act  in  question  says,  "  signed  by  the  clerk."  We 
see  no  objection  to  the  clerk  adopting  a  printed  signature. 

2.  The  demand  was  for  an  excessive  amount,  because  the  item 
of  thirty-two  dollars  and  ninety  cents  for  printing  was  im- 
properly included,  not  being  a  charge  upon  the  property,  and 
because  the  gross  amount  demanded  was  in  excess  of  the  sum 
of  the  several  items. 

This  point  is  not  well  taken,  being  made  in  this  Court  for  the 
first  time.     (Deady  v.  Townsend,  57  Cal.  298.) 

3.  The  diagram  was  defective,  containing  no  sufficient  de- 
scription of  the  property.  This  point  is  not  well  taken  under 
the  decision  in  Whiting  v.  Quacheribush,  54  CaL  306. 

Judgment  and  order  affirmed. 

SnABPSTEiir,  J.,  MoBBiBOK>  0*  J.^  BosSy  J.y  and  TnoiuvTOVy 
Xy  concurred. 

Tok  LVIII  — M 


Digitized  by  VjOOQIC 


630  Estate  ok  Mabtiw.  [July,  1881. 

[No.  7.886.—  In  Bank.] 

ESTATE  OF  EDWAED  MAETIN,  Deceased. 

Olographic  Will  —  DAra  —  Coxstbdction  of  Codb. —  A  date  U  Msential   to 

to  the  validity  of  an  oloicrapblc  will. 
Ii>. —  Id. —  Construction    of   Will. —  A    recital    In    an    ologranhlc    will    tluit 

tbe  testator  Is  of  the  age  of  sixty  years,  does  not  constitute  a  date. 

Appeal  refusing  to  admit  a  will  to  probate  in  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.     Finn,  J. 

Chas.  J.  Swift,  for  Appellants. 

It  is  a  palpable  fallacy  to  insist  that  the  date  is  as  essential 
in  such  an  instrument,  as  the  writing  and  signature.  An 
olographic  will  and  its  signature  must  be  entirely  in  the  hand- 
writing of  the  testator  himself,  and  the  date  also  must  be  in  his 
handwriting  if  it  is  dated,  but  we  contend  that  the  language 
employed  does  not  absolutely  require  the  presence  of  date,  and 
does  not  intend  that  such  a  will  is  invalid  if  the  date  is  omitted. 
At  the  time  the  section  (1277,  Civ.  Code)  was  adopted  in 
this  State,  the  date  of  an  instrument  was  no  part  of 
the  instrument  itself,  and  was  merely  formal  to  its  exe- 
cution, but  in  the  execution  of  instruments  date  would 
aptly  be  inserted,  and  the  legislators  presuming  that  olographic 
wills  would  naturally  bear  date,  said  or  meant  to  say,  that  even 
the  most  formal  part,  or  least  part,  or  that  which  was  farthest 
from  being  any  part  of  the  instrument  itself,  which  is  dato 
should  be  in  the  handwriting  of  the  testator  himself.  It  is 
evident  that  the  great  aim  of  the  Legislature  was  to  conserve 
the  true,  the  real,  and  the  only  intent  and  purpose  of  an  olo- 
graphic will,  by  making  it  completely,  entirely,  and  wholly 
the  act,  and  the  exclusive  act  of  the  testator  himself,  and 
that  the  slightest  touch  of  the  stranger  should  mar,  con- 
taminate, and  destroy  it,  but  not  to  say  that  it  must  be  dated, 
or  that  date  was  an  absolute  and  indispensable  ingredient  to 
the  validity  of  such  wills.  Excepting  policies  of  insurance, 
the  date  is  not  essential  to  the  validity  of  scarcely  any  kind 
of  instruments  in  writing;  and  since  a  will,  obviously,  unless 
it  is  intended  to  the  contrary,  takes  effect,  speaks  and  operates 
only  from  the  time  of  the  death  of  the  testator  (1  Redf.  on 
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Law  of  Wills,  379) y  a  fortiori,  the  date  is  less  essential  to  the 
validity  of  wills  than  any  other  class  of  writings,  and  de- 
cisions are  everywhere  numerous  on  the  point  that  '^  the  date 
of  the  execution  of  the  will  is  no  part  of  the  will  itself,  and 
if  a  wiU  has  no  date  or  a  wrong  date,  it  may  be  established 
or  corrected  by  parol  proof,  showing  the  real  time  of  its  execu- 
tion/' (1  Jarman  on  Wills,  2d  Am.  ed.,  122.)  Going  to  the 
Greek  derivation  of  Olograph,  or  more  properly  Holograph, 
and  the  Code  Napoleon,  and  the  Civil  Law  of  Louisiana,  from 
which  the  law  of  this  State  concerning  the  same  is  taken,  an 
olographic  will  is  one  "  entirely  written  "  and  signed  by  the 
testator,  and  is  subject  to  no  other  form,  and  may  be  made 
out  of  the  State.  (4  Kent's  Com.  11th  ed.  *620.)  Entirely 
written  by  the  testator  himself,  expresses  the  fullest  meaning 
of  the  code,  and  the  meaning  is  not  amplified  by  the  greater 
precision  of  expression  in  reference  to  the  writing  of  the 
date.  The  recital  in  the  will  that  testator  is  "  of  the  age 
of  sixty  years,"  constitutes  a  date.  Date  is  the  designation  or 
indication  in  an  instrument  of  the  time  when  it  was  made. 
(Bouv.  Law  Die)  English  statutes  are  dated  according  to 
the  year  only  of  the  reign  of  the  King  or  Queen  of  their 
passage.  The  single  purpose  of  date  is  to  fix  or  identify  the 
time  in  which  an  act  was  done,  or  an  instrument  was  made 
(2  Greenl.  Ev.  §§  12,  13,  489,  note),  and  with  the  solemn 
act  of  the  testator  to  the  fact,  extraneous  evidence  will  show 
that  he  was  sixty  years  of  age  m  the  year  1878.  Id  certum 
est  quod  reddi  potest,  and  since  the  actual  date  may  be  shown 
by  extraneous  evidence.  (1  Eedf.  on  Low  of  Wills,  506; 
Pool  V.  Pool,  33  Ala.  145.)  Let  it  be  imagined  of  some  re- 
publican Frenchman  making  his  will  as  of  the  ninety-first 
Anniversary  of  the  Destruction  of  the  Bastile ;  or  some  Irish- 
man his  as  of  the  one  hundred  and  eighty-ninth  Anniversary 
of  the  Violated  Treaty;  or  some  Englishman  his  as  of  the 
six  hundred  and  sixty-fifth  Anniversary  of  the  Magna  Charta 
of  King  John;  or  some  American  his  as  of  the  one  hundred 
and  fourth  Anniversary  of  the  Declaration  of  Independence, 
would  not  a  Court,  taking  judicial  notice  of  these  well-known 
historical  events,  and  on  the  principle,  that  is  certain  which 
can  be  made  certain  by  the  simplest  process  of  subtraction 
and  deduction,  determine  the  real  dates  of  such  wills  to  be 
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respectively,  the  14tli  day  of  July,  the  10th  day  of  October, 
and  the  15th  day  of  June,  and  the  4:th  day  of  July^  in  the 
year  1880  ? 

J.  TF.  Winans,  of  counsel  for  Respondent. 

The  will  is  entirely  without  a  date,  and  as  such  is  wholly 
non-compliant  with  section  1277  of  the  Civil  Code;  but  the 
proponent  seeks  to  evade  this  by  urging  that  it  is  substan- 
tially complied  with,  because  the  alleged  testator  mentions  his 
age  as  sixty.  To  this  proposition  we  answer  that:  1.  The 
year  in  which  the  will  was  made  could  not  be  determined, 
even  if  it  were  the  sixtieth  year  of  Mr.  Martin's  age,  without 
ascertaining  aliunde  when  he  was  bom,  and  that  fact  might 
be  utterly  beyond  the  reach  of  ascertainment.  2.  Even  if  the 
exact  year  could  be  ascertained,  a  year  does  not  constitute  a 
date  in  law.  The  term  date  refers  to  a  particular  day,  not  a 
year,  and  consequently  there  are  three  hundred  and  sixty-five 
dates  in  a  year.  3.  The  alleged  testator  may  have  misrepre- 
sented his  age  in  the  pretended  wilL  He  may  have  been 
sixty  years  of  age  and  upwards.  Had  he  given  the  date  of 
the  execution  of  the  paper  the  law  would  have  assumed  such 
date  to  be  correct,  because  it  emanated  from  himself.  Not 
so,  however,  with  his  assertion  of  his  age.  To  get  at  the  date, 
even  proximately,  so  as  to  reach  the  year  in  which  it  occurs, 
the  true  age  must  be  known. 

The  Coubt; 

A  paper  was  presented  for  probate  as  the  last  will  and  tes- 
tament of  the  deceased,  as  olographic  It  was  written  and 
signed  by  the  hand  of  deceased,  but  bore  no  date,  and  was 
not  witnessed.     Probate  was  refused  by  the  Court  below. 

The  statute  upon  the  subject  is  as  follows  (Civ.  Code, 
§  1277) : 

"An  olographic  will. is  one  that  is  entirely  written,  dated, 
and  signed  by  the  hand  of  the  testator  himself.  It  is  subject 
to  no  other  form." 

It  is  claimed  that  the  dating  of  a  will  is  a  mere  formal 
matter,  not  absolutely  necessary.     We  do  not  think  so.     The 
Legislature  has  seen  fit  to  require  three  things  to  concur,  for- 
the  execution  of  an  olographic  will,  viz.,  that  it  be  written. 
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dated,  and  signed  by  the  hand  of  the  testator.  We  are  not 
at  liberty  to  hold  that  the  Legislature  intended  any  one  of 
these  requirements  to  be  of  greater  or  less  importance  than 
the  others.  If  we  may  omit  one,  why  not  either  of  the  others  t 
^'  It  is  subject  to  no  other  form."  It  is  subject  to  the  form 
prescribed. 

The  paper  is  not  aided  by  the  declaration  contained  in  it, 
^*  of  the  age  of  sixty  years."  It  does  not  appear  in  the  paper 
when  he  was  of  the  age  of  sixty  years.  It  may  have  been 
one  day  before  his  decease;  it  may  have  been  ten  years. 

Judgment  affirmed. 


CHol  7,601. —  Department  Two.] 

H.  A.  PRATT  V.  H.  F.  CRANE  m  au 

Oohfuct  of  PATKm  —  Mszicam  Claim  —  RmamBYmD  Land  —  CbMSTxocnoa 
OF  STATcm. —  The  case  of  Huft  t.  Doyle,  98  XT.  8.  658,  referred  to  m  do* 
ddlng  the  principal  polntt  of  thla  cage. 

iBb — lo. —  Id. —  Id. —  Conflict  of  PAnNTS. —  ▲  patent  of  the  United  States 
for  land  to  which  It  has  no  title  conToys  none;  so  held  with  reference  to 
a  patent  of  the  United  States,  lasoed  after  the  land  was  listed  to  and 
patented  by  the  State  to  another. 

I». —  Id. —  Id. —  Id. —  Id. —  Pacific  Railboad. —  Upon  the  niing  of  the  plat  of 
the  Central  Pacific  Railroad,  only  the  vacant  odd-numbered  sections  within 
the  twenty  miles  limit  were  withdrawn,  and  the  eyen-numbered  sections 
remained  snbject  to  pre-emption  and  homestead  as  before. 

IlK —  Id. —  Id. —  Id. —  Id. —  Id. —  Under  the  third  section  of  the  Act  of  Con- 
gress of  Jnly  22d,  1866,  the  State  selections  confirmed  by  the  act  *'  haye 
the  same  force  and  effect  as  the  pre-emption  rights  of  a  settler  on  the  un- 
sorreyed  land. 

Appeai.  from  a  judgment  for  the  defendants  in  the  Third 
District  Court,  County  of  Alameda.     McKee,  J. 

The  defendants  deraigned  title  \mder  a  State  patent  to  one 
Joel  Harlan  for  the  west  half  of  a  sectioft^  the  east  half  of 
which  was  on  the  same  day  patented  to  the  plaintiff  in  the 
case  of  Huff  v.  Doyle,  the  titles  of  Huff  and  Harlan  being 
exactly  similar. 

Moore,  Laine  &  Leih,  for  Appellant 

The  plaintiffs  by  the  production  of  their  patents  from  a 
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paramount  source  of  title  made  a  prima  fascia  showing  of 
title;  which  the  defendants  can  not  overthrow  by  the  pro- 
duction of  an  elder  patent  from  the  State,  a  subordinate 
source  of  title;  but  to  prevail  they  must  go  behind  the  State 
patents  and  show  a  title  vested  in  the  State  antedating  our 
title.  (Smith  v.  Aihem,  34  Cal.  511 ;  Megerle  v.  Ashe,  33  id. 
74;  Buhne  v.  Chism,  48  id.  476.)  The  State  location  was  an 
imsurveyed  lien  location  and  therefore  void.  (Hodapp  v. 
Sharp,  40  Cal.  69;  Collins  v.  BaHlett,  44  id.  371;  Chant  v. 
BeynoldSj  49  id.  217.)  The  State  selection  was  not  validated 
by  the  Act  of  Congress  of  July  23d,  1866.  The  findings 
show  that  these  lands  are  and  were  within  the  twenty-mile 
limits  of  the  grant  and  withdrawal  made  under  the  railroad 
acts  of  1862  and  1864,  which  withdrawal  took  effect  January 
30th,  1865,  long  before  the  passage  of  the  act  of  July  23(1, 
1866.  This  withdrawal  under  the  railroad  acts  placed  the 
strip  of  land  in  a  special  and  peculiar  category,  and  set  it 
apart  from  what  is  denominated  the  public  domain  by  the 
laws  and  resolutions  of  the  United  States  in  regard  to  the 
disposition  of  her  lands,  while  the  act  of  July  23d,  1866,  only 
applies  to  the  '*  public  domain  "  as  generally  understood.  At 
an  early  date  in  the  history  of  these  railroad  grants,  the  lands 
within  the  railroad  belts  were  raised  to  double  minimum 
price,  and  were  withdrawn  from  ordinary  selection  and 
location.  On  March  3d,  1853,  Congress  passed  an  act  allow- 
ing a  person  the  special  privilege  of  pre-empting  lands  with- 
in such  railroad  belts  not  granted  to  the  companies,  at  two 
dollars  and  fity  cents  per  acre,  provided  settlement  was  made 
prior  to  final  allotment  of  the  lands  granted  the  railroad  com- 
panies. (1  Lester,  204-206.)  By  the  Act  of  Congress  of 
March  27th,  1854,  all  persons  settling  as  pre-emptors  within 
railroad  belts  prior  to  withdrawal  could  preempt  such  lands 
at  one  dollar  and  twenty-five  cents  per  acre.  (1  Lester,  215, 
216.)  These  were  special  and  peculiar  privileges  allowed  to 
one  class  of  persons  only,  and  even  that  class  had  not  the 
general  right  of  pre-emption  as  on  the  "public  domain" 
proper.  This  being  the  state  of  the  United  States  laws  as  to 
lands  within  railroad  withdrawals  on  the  6th  day  of  March, 
1868,  Congress  passed  an  Act  as  to  all  the  even  sections  of 
land  within  the  belts  granted  to  the  Pacific  Bailroad  and  its 
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branchea  devoting  them  exclusively  to  pre-emption  and  home- 
stead entry.  (2  Lester,  215,  No.  204.)  As  this  act  was  passed 
long  prior  to  the  survey  or  pretended  listing  of  this  land  to 
the  State,  such  listing  was  in  direct  violation  of  said  act,  and 
therefore  yoid. 

H.  F.  Crane,  for  Bespondents, 

The  patents  under  which  the  appellant  claims  title  are  void. 
They  were  issued  nearly  five  years  after  the  land  had  been 
certified  over  to  the  State,  imder  the  Act  of  Congress  of  July 
28d,  1866  (2  Lester,  180),  and  by  the  State  patented  to  re- 
spondents' grantor,  Harlan.  After  the  land  had  been  certi- 
fied over  to  the  State,  the  officers  of  the  Land  Departments 
of  the  United  States  had  no  further  jurisdiction  or  authority 
in  the  matter  of  disposing  of  the  land.  (Moore  v.  Bobbins, 
96  U.  S.  530;  Simmons  v  Wagner,  101  id.  260;  Wilkinson 
V.  Merrill,  52  CaL  426;  Hastings  v.  Jackson,  46  id.  243; 
U.  8.  V.  Schurz,  102  U.  S.  402 ;  Huff  v.  Doyle  &  Bales,  93  id. 
558.)  By  the  third  section  of  the  act  Harlan  was  given  all 
the  rights  of  a  pre-emption  settler  upon  unsurveyed  land, 
(See  U.  S.  Stat,  at  Large,  218 ;  ToUmd  v.  Maaftdell,  38  CaL  43 ; 
Hodapp  V.  Sharp,  40  id.  69 ;  Foscalina  v.  Doyle  et  al.,  47  id. 
437;  Huff  v.  Doyle  et  al,  98  U.  S.  658.) 

Shabpsteii?,  J. 

Action  to  quiet  title.  The  appellant  relies  upon  a  patent 
of  the  United  States,  and  the  respondents  rely  upon  a  State 
patent  for  the  land  in  controversy.  The  date  of  the  latter  is 
prior  to  that  of  the  former,  and  if  valid  the  latter  must  prcTaiL 
This  appeal  is  from  the  judgment,  which  the  appellant  insists 
is  not  supported  by  the  findings.  The  facts  found,  with  two 
exceptions,  are  the  same  as  those  found  in  Huff  v.  Doyle,  98 
U.  S.  558,  which  were  held  to  be  sufficient  to  entitle  the  pTaintifi 
in  that  action  to  recover. 

The  plaintiff  in  that  action  had  acquired  from  the  State  a 
patent,  based  upon  a  selection,  location,  and  certification  in 
all  respects  like  those  upon  which  the  patent  under  which  re- 
spondents' claim  is  based.  Like  the  land  involved  in  this 
controversy,  the  land  involved  in  that  was  within  the  exterior 
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boundaries  of  tbe  Mexican  grant  Las  Pocitas.     In  two  le- 
Bpects  the  appellant  claims  that  this  case  differs  from  that: 

1.  It  is  found  in  this  case  that  the  appellant,  on  the  first 
day  of  March,  1876,  obtained  a  patent  for  the  land  in  contro- 
versy from  the  United  States;  and  in  that  case  it  was  not 
found  that  the  defendants  had  ever  obtained  a  patent  from 
that  source.  But  this  is  an  immaterial  distinction.  The  Court 
in  that  case  held  that  the  United  States  had,  prior  to  1876, 
parted  with  its  title,  and  that  the  same  had  vested  in  the  State. 
It  is  unnecessary  to  cite  authorities  to  prove  that  a  patent 
of  the  United  States  for  the  land  to  which  it  has  no  title,  con- 
veys none. 

2.  It  is  found  in  this  case  that  the  land  in  controversy  was 
situated  within  twenty  miles  of  the  line  of  the  western  divi- 
sion of  the  Central  Pacific  Bailroad,  and  that  the  vacant  odd' 
numbered  sections  of  Government  lands  within  that  distance 
of  said  railroad  were,  on  the  30th  of  January,  1865,  with- 
drawn from  sale,  location,  pre-emption,  and  homestead  by  order 
of  the  Commissioner  of  the  General  Land  OflSce. 

The  vacant  odd-numbered  sections  only  were  so  withdrawn, 
and  the  land  in  controversy  here  is  within  an  evenrnumbered 
section.  The  even-numbered  sections  remained  subject  to 
pre-emption  and  homestead  as  before,  and  the  third  section  of 
the  Act  of  Congress  of  July  23d,  1866,  upon  which  the  re- 
spondents rely,  declares  that  'Hhe  selections  made  under  the 
authority  of  the  State  shall  have  the  same  force  and  effect  as 
the  pre-emption  rights  of  a  settler  on  the  unsurveyed  land, 
and  that  the  holder  of  the  State  title  shall  be  allowed  the  same 
time,  after  the  surveys  are  made  and  the  plat  filed,  to  prove 
up  his  purchase  and  claim  as  is  allowed  to  pre-emptors  under 
existing  laws.''    (Huff  v.  Doyle,  93  U.  S.  558,  563.) 

It  is  quite  clear,  then,  that  the  relation  in  which  the  re- 
spondents' grantor  stood  to  this  land,  the  same  being  within 
an  even-numbered  section,  was  that  of  a  pre-emptor,  and  as 
such  he  had  a  right  to  prove  up  his  purchase  and  claim. 

Judgment  affirmed. 

Thornton,  J.,  concurred. 

Mybick,  J.,  concurred  in  the  judgment  on  the  authority  of 
Hujf  V.  Doyle,  93  U.  S.  558. 
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INo.  6,409. —  Department  Two.) 

OITY  OF  SAITTA  ROSA  v.  S.  T.  COULTER. 

Municipal  Cobpobatxom  —  Bxtsnsiox  of  Citt  TiZMiTs  —  Constitutional 
LAWv^The  act  of  March  18th,  1876,  extending  the  corporate  limits  of 
tho  aty  of  Santa  Rosa,  Is  constttotioiiaL 

Appeull  from  a  judgment  for  the  plaintiff  in  the  Twenty- 
second  District  Oourt,  County  of  Sonoma.    Ttcmflb,  J. 

A.  B.  Ware,  for  Appellant 

/•  H.  MeOee,  for  Beq)ondent 

SHARPSTKin,  J. : 

This  is  an  appeal  from  a  judgment  entered  in  favor  of  the 
plaintiflP  and  against  the  defendant,  in  the  Court  below,  in  an 
action  to  recover  the  tax  levied  upon  certain  real  estate  lying 
within  the  corporate  limits  of  the  plaintiff.  Said  limits  were 
extended  so  as  to  include  said  land  on  the  13th  day  of  March, 
1876. 

The  appellant  insists  that  the  land  was  not  subject  to  ordi- 
nary municipal  taxation,  and  relies  upon  the  following  finding 
of  tibe  Court  to  support  his  position : 

"That  at  the  time  of  the  extension  of  the  limits  of  said 
city  said  property  was  used  solely,  and  still  is  used  solely 
for  agricultural  purposes;  that  said  property  was  not  platted 
or  laid  off  into  town  lots;  that  there  were  sufficient  grounds 
within  said  city  for  city  purposes  without  said  property ;  that 
said  property  was  not  necessary  for  parks,  commons,  or  drain- 
age purposes,  nor  for  the  use  of  the  inhabitants  of  said  city; 
that  there  was,  at  the  time  of  the  extension  of  the  limits  of 
said  dty^  ground  not  laid  out  into  town  lots  or  cut  by  streets 
within  the  limits  of  said  city;  that  there  was  no  population 
on  the  land  or  beyond  it  asking  to  be  taken  into  the  city; 
that  no  streets  through  said  lands  are  a  public  necessity  for 
any  purposes  of  said  city;  that  the  comprehending  of  said 
lands  within  said  city  limits  did  not  increase  the  value  of  the 
land  for  any  purpose,  but  that  the  value  is  increased  by  rea- 
son of  the  contiguity  of  said  land  to  said  city,  but  no  more 
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than  the  lands  adjoining  the  exterior  limits  of  said  city ;  that 
at  other  points  and  in  other  directions  the  extension  of  said 
limits  did  include  land  platted  and  laid  out  into  town  lots, 
and  which  the  inhabitants  desired  to  have  included." 

There  appears  to  be  some  conflict  of  opinion  ajnong  the 
ooarts  whi<di  have  had  occasion  to  consider  the  question  raised 
here.  In  Kentucky  and  Iowa  the  view  taken  by  appellant's 
counsel  appears  to  be  favored.  But  the  reverse  has  been  held 
in  Pennsylvania,  Nebraska,  and  Mississippi.  {Kelly  v.  Citt/ 
9f  PUUhurg,  86  Pa.  St  170;  Turner  v.  Althouse,  6  Neb.  547 ; 
Kounize  ▼•  Omaha,  5  Dili.  443;  Martin  v.  Dix,  52  Miss. 
53.)  The  question  is  discussed  in  8  Dillon  on  Municipal 
Oorporations,  section  794  et  seq.,  and  we  think  as  he  does, 
'^that  the  obstacles  in  the  way  of  affording  relief  in  such 
cases  are  almost  insurmountable.''  We  are  not  prepared  to 
hold  that  the  act  extending  the  city  limits  of  Santa  Rosa  is 
unconstitutional,  and  there  does  not  appear  to  be  any  other 
ground  upon  whidi  the  tax  sued  for  can  be  held  to  be  illegal. 

Judgment  affirmed. 

Thobstoit,  J.,  and  Mtrice,  J.,  concurred* 


CH«.  7,S81. —  Department  Two.] 

JOHN  MULLER  v.  J.  T.  CAREY  vr  al. 

Stati  LjLinM  —  Act  of  Masch  27tr.  1872,  for  thb  RaLxnr  or  PmtCHAs- 
SBs  OF  STAra  Lands  —  CoNSTRVcnoif  of  Statotb. —  An  application  to 
pnrchaae  lien  lands  was  made  by  C.  September  9th,  1870;  and  an  appll> 
cation  to  purchase  the  same  land  by  Myers  October  14th,  1871.  The  ap- 
plication of  the  latter  being  approved,  he  paid  the  twenty  per  cent,  in 
Interest  required  by  law,  and  received  his  certificate  December  18th,  1871. 
and  paid  In  full  for  the  land  November  28th,  1877.  No  further  steps 
was  taken  by  C.  after  the  filing  of  his  application  till  January  80th, 
1877,  when  he  filed  his  protest  against  the  issuance  of  any  further  evi- 
dence of  title  to  Myers.  On  November  4th,  1878,  the  plaintiff  filed  an 
application  to  purchase  the  same  land,  and  the  case  having  been  referred 
to  the  proper  court  on  his  demand,  and  an  action  commenced  by  him 
therein,  the  Court,  upon  the  above  facts,  gave  judgment  in  his  favor. 
Upon  appeal  It  was  claimed  by  counsel  on  both  sides  that  from  the  time 
of  the  passage  of  the  act  of  April  4th,  1870,  amending  that  of  March 
28th,  1868,  there  was  no  law  under  which  Uon  lands  could  1m  disposed 
€f  by  the  Stats. 
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Beld,  ^  the  Coart  (aMiimlng  this  to  be  the  ceae)  that  the  applleation  of 
Meyen  wm  Tmlldated  by  the  met  of  March  27th,  1872,  and  that  he  waa 
entitled  to  purchase  the  land. 
Id.—  Id.--  Id.—  The  act  of  ICarch  27th,  1872,  for  the  relief  of  purehaaen  of 
State  lands  Is  operatlTO  not  only  upon  applications  which  were  dafeetlTe 
In  form,  but  npon  those  which  were  defectlTO  In  anbstanee,  and  the  pre- 
Tlao  In  the  act  refers  only  to  valid  appllcatlona. 

Appsai.  from  a  judgment  for  the  plaintiff  in  the  Superior 
Gourt  of  the  Ooun^  of  Sonoma.    MoGa&vsy,  J. 

Oeo.  A.  Johnson  Barclay  Henley,  and  L.  D.  Latimer,  for 
Appellants. 

Under  the  curatiTe  statute  of  March  27thy  1872  (statutes 
1871-72,  p.  587  )y  Myers  is  entitled  to  have  the  judgment  re- 
yersedy  and  the  cause  remanded  with  instructions  to  the 
Court  below  to  render  judgment  in  his  favor  on  the  findings. 
(Johnson  v.  Squires,  65  CaL  104;  Yoakiun  v.  Brown,  52  id. 
876;  Bowell  v.  Perkins,  56  id.  219.)  Then  the  certificate  of 
purchase  to  Mejen  was,  without  doubt,  validated.  But  how 
is  it  with  the  application  of  Carey!  There  could  be  no  ap- 
plication, because  there  was  no  law  authorizing  an  applica- 
tion. His  application  was  null  and  void.  Then  there  wa.^- 
only  one  application,  that  of  Myers,  and  the  title  of  the  Stat^ 
became  vested  in  him,  under  the  curative  act  The  case  of 
Booker  v.  Johnston,  49  Oal.  8,  is  directly  in  point  It  was  therr^ 
held  that  there  were  not  two  or  more  applications,  becan^sc 
the  lands  had  not  been  surveyed  and  were  not  subject  to  sale. 
when  one  of  the  applications  was  made.  In  other  words, 
there  was  no  law  to  authorize  the  application. 

Dunlap  &  Van  Fleet,  for  Respondent 

The  curative  act,  like  all  others,  was  intended  solely,  and 
did  operate  solely,  to  cure  defective  applications  —  applications 
authorized  under  the  law  to  be  filed,  but  defective  in  form  — 
and  was  not  intended  to  bring  into  being  a  thing  absolutely 
void.  The  application  of  Myers  was  admittedly  void  ab  in- 
itio, a  thing  the  law  did  not  recognize  or  provide  for,  and  it 
constituted  nothing  for  the  curative  act  to  affect  (Booker  v. 
Johnston,  49  Cal.)  In  the  second  place  this  curative  act,  by 
its  terms,  was  not  intended  and  can  not  be  construed  to  affect 
the  Myers  application,  for  the  reason  that  at  the  passage  of 
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that  act,  and  prior  to  tlie  issuance  "of  the  certificate  of  pur- 
chase on  Myers'  application,  the  application  of  Carey  had 
been  filed.  The  language  of  the  first  section  of  that  act 
strictly  limits  its  operation  to  instances  where  "no  other  ap- 
plication has  been  made  for  the  purchase  of  the  land  prior  to 
the  issuance  of  the  certificate  of  purchase.*'  {Copp  v.  Ear- 
rifhffton,  47  Oal.  286;  §  1  of  Act,  Stats.  1871-72,  p.  687.)  So, 
if  it  is  contended  that  the  Myers  application  was  of  a  char- 
acter (had  no  other  application  been  filed),  to  be  affected  by 
the  curative  act — which  we  deny — then  we  say  that  the  ap- 
plication of  Carey,  having  been  filed  prior  to  the  issuance  of 
the  certificate  of  purchase  to  Myers,  and  having  been  filed 
under  the  same  mutilated  act,  was  of  equal  validity  with  the 
application  of  Myers,  and  consequently  prevented  the  cura- 
tive act  from  affecting  Myers'  application.  It  is  one  of  the 
admitted  facts  in  the  case,  that  at  the  date  of  issuance  of  the 
Myers  certificate,  there  was  an  imdetermined  contest  between 
Myers'  and  Carey's  applications. 

SsABPSTECEf,  J.: 

It  is  claimed  by  counsel  on  both  sides,  Aat  from  the  time 
of  the  passage  of  the  act  of  April  4th,  1870,  amending  that 
of  March  28,  1868,  until  the  Political  Code  was  adopted, 
there  was  no  law  under  which  lien  land  could  be  disposed  of 
by  the  State.  In  support  of  this  they  cite  two  imreported 
decisions  of  this  Court — Silver  v.  MuUan,  No.  5985,  and  Boggs 
V.  Mullanj  No.  6687.  We  will  assume  that  the  learned  coun- 
sel are  correct,  and  consider  the  case  in  that  light. 

It  appears  from  the  agreed  statement  of  facts  and  by  the 
finding  of  the  Court,  that  the  appellant  Carey,  on  the  9th  day 
of  September,  1870,  filed  in  the  office  of  the  Surveyor-Gen- 
eral an  application  to  purchase  the  land  in  controversy,  but 
it  does  not  appear  that  he  took  any  other  step  in  the  premises 
until  the  80th  day  of  January,  1877,  when  he  filed  his  protest 
against  the  issuance  of  any  further  evidence  of  title  to  said 
land  to  the  appellant  Myers,  who,  on  the  14th  day  of  Octo- 
ber, 1871,  filed  an  application  to  purchase  said  land,  which 
application  was  approved  on  the  2d  of  December,  1871,  and 
a  certificate  thereon  was  issued  to  the  said  Myers  on  the  18th 
day  of  December,  187L     Myers  paid  twenty  per  cent  and 
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interest,  as  the  law  required,  and  on  the  28th  of  ITovember, 

1877,  paid  in  full  for  said  land.     On  the  4th  of  November, 

1878,  the  respondent  Muller  filed  in  the  office  of  the  Surveyor- 
General  an  application  to  purchase  the  same  land,  and  de- 
manded that  the  contest  between  himself  and  the  appellants 
be  referred  to  the  proper  court  for  triaL 

It  is  stated  on  his  behalf  that  there  was  no  law  in  force  at 
the  time  of  the  filing  of  the  respective  applications  of  the  ap- 
pellant which  authorized  such  filing,  and  that  therefore  said 
applications  and  all  subsequent  proceedings  had  upon  them  are 
null  and  void.  On  the  other  hand  it  is  claimed  that  the  pay- 
ments made  by  Myers  bring  his  case  within  the  provisions  of 
the  act  of  March  27th,  1872,  which  provides  that,  "  when  ap- 
plication has  been  made  to  purchase  land  from  this  State,  and 
payment  made  to  the  treasurer  of  the  proper  county  for  the 
same,  in  whole  or  in  part,  and  a  certificate  of  purchase  issued 
to  the  applicant,  the  title  of  the  State  to  said  lands  is  hereby 
vested  in  said  applicant,  or  his  assigns,  upon  his  making  full 
payment  therefor;  provided,  that  no  other  application  has  been 
made  for  the  purchase  of  the  same  lands  prior  to  the  issuance 
of  said  certificate  of  purchase. 

The  respondent,  however,  insists  that  this  act  ^*  was  intended 
solely,  and  did  operate  solely,  to  cure  defective  applications  — 
applications  authorized  under  the  law  to  be  filed,  but  defective 
in  form,  and  was  not  intended  to  bring  into  being  a  thing  absth 
lulely  void.**  We  think  the  scope  of  the  act  somewhat  broader 
than  that.  At  the  time  of  its  passage  there  was  an  act 
in  force  (Stats.  1869-70,  p.  852)  which  had  the  precise 
effect  that  respondent  insists  should  be  given  to  the  act  of 
1872. 

In  the  act  of  1872  the  restrictive  words  and  clauses  of  the 
act  of  1870  are  omitted,  which  indicates  an  intention  to  ex- 
tend the  operation  of  the  law  so  as  to  include  cases  not  em- 
braced in  the  earlier  act.  The  later  act  does  not  attempt  to 
legalize  invalid  appUcations,  but  to  vest  title  to  the  land  in 
those  who  have  paid  for  it  under  invalid  applications. 
'*The  act  is  operative  not  only  upon  applications  which 
were  defective  in  form,  but  upon  those  which  were  defec- 
tive in  substance,  or  were  invalid  for  any  other  reason, 
♦     *     *     If  those  steps  in  the  proceedings  for  the  purchase 
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had  been  taken  prior  to  the  passage  of  the  act,  the  act  operated 
to  validate  and  confirm  the  certificate."  Yoakum  v.  Brower, 
52  Cal-  373,)  "  From  what  has  been  said  it  sufficiently  appears 
that  defendant  —  who  made  first  payment  in  the  proper  county 
—  has,  by  virtue  of  the  act  of  1872,  acquired  a  right  to  complete 
his  purchase  in  the  Land  Office,  even  if  the  lands  he  applied 
for  were  not  the  property  of  the  State,  or  were  not  svbject  to 
location  or  disposition  when  he  filed  his  application.''  {Rowell 
▼•  Perkins,  56  Cal.  219.) 

But  it  is  further  contended  on  behalf  of  respondent  that  the 
appellant  Meyers  can  not  have  the  benefit  of  the  act  of  1872, 
because  the  application  of  appellant  Carey  was  filed  before  that 
of  Myers.  If  the  application  of  Carey  had  been  a  valid  one  it 
would  doubtless  be  entitled  to  precedence.  But  it  was  not 
valid,  and  he  never  made  any  payment  under  it  The  proviso 
does  not  relate  to  such  applications.  The  application  to  which 
it  refers  need  not  to  be  filed  before  an  invalid  application  is 
filed,  but  if  filed  before  a  certificate  is  issued  upon  such  invalid 
application,  it  precludes  the  person  filing  such  invalid  applica- 
tion from  acquiring  any  right  under  it.  Of  course  5t  could 
not  have  been  the  intention  of  the  Legislature  to  prefer 
a  subsequent  to  a  prior  invalid  application.  We  are 
satisfied  that  the  person  obtaining  the  certificate  and  making 
payments  in  conformity  with  the  provisions  of  the  act  of  1872, 
was  entitled  to  the  benefit  of  that  act,  unless  a  valid  application 
was  fled  for  the  same  land  before  the  issuance  of  such  cer- 
tificate. 

Before  the  trial  of  this  action  one  W.  M.  Michelson  by  leave 
of  the  Court  filed  a  complaint  in  intervention,  in  which  he 
alleged  among  other  things,  that  prior  to  the  commencement 
of  the  action  he  acquired  by  a  deed  of  conveyance  from  the 
defendant  Myers,  his  entire  interest  in  said  land.  This  com- 
plaint was  afterwards,  on  motion  of  plaintiffs  counsel,  stricken 
out.  We  think  that  order  was  erroneous.  But  as  Michelson 
was  permitted  to  defend  in  the  name  of  his  predecessor  in  in- 
terest, no  harm  may  have  resulted  from  it  —  particularly  in 
view  of  the  conclusion  which  we  have  arrived  at. 

The  application  of  the  respondent  MuUer  to  purchase  the 
land  was  not  filed  until  after  appellant  Myers  had  paid  for  it 
in  full,  and  was  certainly  entitled  to  a  patent  for  it,  unless  we 
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have  mistaken  the  intention  of  the  Legislature  in  passing  the 
act  of  1873. 

Judgment  reyersed,  with  direction  to  the  Superior  Court  of 
Sonoma  County  to  enter  a  judgment  in  favor  of  the  defendant 
Jackson  R  Myers,  as  prayed  in  his  cross-complaint. 

Mtbick^  J.p  and  Mobbison,  C.  J.,  concurred* 


[No.  6,996.—  In  Bank.] 

ESTATE  OF  JAMES  DUNNE. 

■STATM   OF   DldASnD   PiBBONt  —  ACCOUMTB  —  CoUVBCfUlMm   OF   CL4I1C    BT    BZ- 

■CDTOB  —  PiTMBMT. —  The  ezecutori,  with  the  conf^at  cf  J.  F.,  (me  of 
the  devleeea  under  the  wlll»  compromised  a  claim  bsainn  the  eatate  — 
apon  which,  after  rejection,  an  action  had  heen  brought  —  agreeing  to  pay 
thlrty-flTe  thoniand  dollars,  and  paid  the  same  as  follows:  the  executors 
being  Indebted  by  note  to  the  estate  for  twenty-four  thousand  d<rflar8, 
and  J.  F.  by  note  In  the  same  sum,  the  latter,  by  agreement  between  the 
parties,  executed  his  note  and  mo/tgage  to  the  claimant  for  the  sam  of 
thlrty-fiTe  thousand  dollars,  and  the  executors  assumed,  as  between  them 
and  J.  F.,  the  payment  of  the  one  half  thereof,  and  thereupon  the  ex- 
ecutors credited  the  notes  of  themselves  and  J.  F.  with  serenteen  thousand 
flre  hundred  dollars,  respectirely : 
Held,  That  the  transaction  amounted  to  a  payment  of  the  thlrty-flTe  thou- 
sand dollars,  and  the  executors  were  entitled  to  a  credit  therefor. 

In, —  Id. —  Claim  —  Intebbst. —  Held,  That  the  executors  were  not  entitled 
to  an  allowance  In  their  account  for  money  paid  by  them  In  excess  of  legal 
Interest  in  the  absence  of  a  written  agreement  by  the  testator  to  pay 
the  same. 

iBi^—  Id. —  Id. —  Held,  That  the  Court  erred  in  refusing  the  allowance  of  an  Item 
in  the  executors'  account  set  out  In  the  statement. 

Appeal  from  an  order  denying  a  new  trial  in  the  Probate 
Oonrt  of  the  County  of  Santa  Clara.     Paynb,  J. 

The  material  parts  of  the  compromise  agreement  referred 
to  in  the  opinion  were  as  follows : 

*•  This  afiTOPTTiPTit.  made  and  entered  into  this  8th  day  of 
Jannary,  a.  d.  1876,  by  and  between  Catherine  Dunne,  ♦  ♦  * 
parly  of  the  lirst  part,  A.  J.  Donnelly  and  E.  T.  Donnelly,  as 
the  executors  of  the  last  will  of  James  Dunne,  deceased,  parties 
of  the  second  part,  and  James  F.  Dunne,     ♦     ♦     ♦    of  the 
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third  part,  witnesseth:  Whereas,  a  settlement  and  adjustment 
of  the  claims  of  the  party  of  the  first  part  against  the  estate 
of  said  James  Dunne,  deceased,  has  this  day  been  had  between 
the  parties  thereto;  and  whereas,  the  said  party  of  the  first 
part  has  this  day  received  from  the  said  parties  of  the  second 
and  third  parts  a  certain  promissory  note  and  mortgage,  bear- 
ing even  date  herewith,  for  the  sum  of  thirty-five  thousand 
dollars  and  interest  as  therein  provided,  all  in  United  States 
gold  coin,  made  and  executed  and  delivered  by  the  party  of 
the  third  part  to  the  party  of  the  first  part,  in  full  settlement 
and  payment  of  her  said  claim  against  the  said  estate. 
*  *  *  Now,  therefore,  in  consideration  of  the  premises, 
the  said  party  of  the  first  part  hereby  remises,  releases,  and 
forever  discharges  the  said  estate  of  James  Dunne,  deceased, 
and  the  said  parties  of  the  second  part,  as  the  executors  of 
the  will  of  said  James  Dunne,  deceased,  from  liabilities  and 
obligations  of  every  kind  and  nature  to  her,  and  from  aU 
manner  of  actions,  causes  of  action,  dues,  claims,  and  demands, 
in  law  or  in  equity,  which  she  ever  had  or  now  has  against 
said  estate  or  said  parties  of  the  second  part  as  said  executors 
and  particularly  from  all  and  any  claim  or  right  she  has  or 
might  have,  to  have  any  portion  of  the  estate  of  said  James 
Dunne,  deceased,  mentioned  in  his  will,  declared  to  be  common 
property  of  said  James  Dimne,  deceased,  and  herself.  Provided, 
however,  that  this  agreement  and  release  is  not  to  be  construed 
as  releasing,  and  shall  not  release,  her  right  to  have  and  re- 
ceive one  half  of  the  property  of  said  estate  which  is  mentioned 
in  said  will  of  said  James,  deceased,  as  common  property  (and 
to  which  she  is  entitled  as  the  widow  of  said  James  Dunne, 
deceased),  after  the  payment  of  debts  of  said  estate  and  ex- 
penses of  administration.  ♦  *  *  And  it  is  further  agreed 
by  and  between  the  parties  of  the  first  and  second  parts,  that 
the  monthly  family  allowances  heretofore  and  now  allowed  by 
the  Probate  Court  of  Santa  Clara  County  out  of  said  estate 
to  the  party  of  the  first  part,  for  herself  and  the  minor  heirs 
in  her  care,  shall  be  discontinued  after  the  month  of  January, 
A.  D,  1876/*  The  deed  also  recites  a  prior  mortgage  executed 
to  one  Touchard  by  James  F.  Dunne,  which  he  agrees  to  dis- 
charge. It  appeared  from  the  will  that  the  bulk  of  the  testa- 
tor's separate  properly,  including  the  rancho  San  Felipe,  had 
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either  been  conveyed  to  James  F.  Dunne  in  the  Hfc-time  of 
thf>  testator,  or  was  devised  to  him  by  the  will.  The  sums  of 
money  referred  to  in  the  opinion  as  paid  to  M.  Malarin  were 
paid  under  the  following  circumstances:  The  testator  in  his 
life-time  leased  to  his  son  James  F.  Dunne  and  A.  J.  and  E. 
T.  Donnelly  (afterwards  the  executors)  the  rancho  San  Felipe 
(which  was  afterwards  devised  to  the  said  James  F.)  at  the 
same  time  he  assigned  to  the  same  parties  a  lease  of  adjoining 
lands  made  by  Malarin  to  himself;  and  agreed  that  whatever 
sums  the  assignee  might  pay  to  Malarin  for  rent  should  be 
deducted  from  the  said  rental  of  fifteen  thousand  dollars. 
The  sums  paid  Malarin  and  claimed  in  the  account  of  the  ex- 
ecutors were  for  rent,  and  aggregated  five  thousand  four  hun- 
dred and  eighty-one  dollars  and  eighten  cents.  The  item  of 
nine  hundred  and  thirty-nine  dollars,  referred  to  in  the  opin- 
ion, was  paid  by  the  executors  to  the  Bank  of  San  JosS  as 
interest  on  an  allowed  claim  of  the  bank  against  the  testator 
for  an  overdraft,  the  bank  claiming  interest  at  one  per  cent, 
per  month. 

Wilson  &  Wilson  and  William  Matthews^  for  Appellantai 

The  compromise  was  a  wise  one,  and  within  the  power  of 
the  executors  to  enter  into.  (Darsion  v.  Earl  of  Oxford,  Yror. 
in  Ch.  189;  Husted  v.  Hoyt,  12  Conn.  160;  Boyd  v.  Oglesby, 
23  Gratt  684;  Davenport  v.  First  Cong.  Soc,  33  Wise.  890; 
Favill  V.  Roberts,  60  N.  Y.  223;  Randall  v.  Dnsenbury,  89 
^^.  Y.  Sup.  Ct.  174;  Clay  v.  Williams,  2  Munf.  105;  S.  C, 
5  Am.  Dec.  453;  Long  v.  Shackleford,  26  Miss.  669;  Meeker 
V.  Vandeveer,  16  N.  J.  Law,  3  Green,  392 ;  Bruner's  Appeal, 
57  Pa.  St.  46;  Yerdier  v.  Simons,  2  McCord  (S.  C.)  Ch.  885; 
Mactier  v.  Lawrence,  7  Johns.  Ch.  207.)  The  provision  of 
the  Code  authorizing  a  compromise,  with  the  approbation  of 
the  Judge,  is  only  intended  to  protect  the  administrator,  but 
does  not  give,  but  only  recognizes  the  power  to  exist.  (Choth 
teau  V.  Suydam,  21  N*.  Y.  184;  Chadboum  v.  Chadboum,  9 
Allen,  Mass.,  173;  Nelson  v.  Cornwall,  11  Gratt  724.) 

McKisick  <6  Rankin  and  Oeo.  F.  Baker,  for  Hespondent 

Whether  the  action  of  the  Court  below  as  to  the  item  of 
thirty-five  thousand  dollars  will  be  a£Srmed  or  not,  will  de* 
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pend  upon  the  construction  which  the  Court  will  give  to  the 
language  of  the  agreement  already  referred  to.  A  great  deal 
of  evidence  was  offered  in  the  Court  below  concerning  this 
agreement  This  evidence  it  will  hardly  be  contended  would 
be  allowed  to  contradict  or  vary  the  terms  of  this,  a  valid 
written  instrument,  nor  to  show  that  the  effect  of  the  instru- 
ment is  different  from  that  which  its  terms  plainly  denote. 
(Richardson  v.  8.  R.  W.  &  M.  Co.,  22  Cal.  160.)  We  must 
look  to  the  instrument  itself  for  the  true  interpretation.  Mrs. 
Dunne  was  given,  by  decedent's  will,  nothing  but  what  the 
law  would  have  given  her,  viz.,  her  share  in  the  common  prop- 
erty after  the  payment  of  debts.  All  of  the  separate  prop- 
erty of  decedent,  amounting  to  about  half  a  million  dollars, 
was  willed  to  others  —  all  of  it,  excepting  a  small  portion,  to 
James  F.  Dunne.  The  compromise  with  Mrs.  Dunne  was  a 
settlement  of  her  suit,  based  upon  a  rejected  claim  for  more 
than  one  hundred  and  fifty  thousand  dollars,  and  her  claim  to 
have  the  separate  property  declared  common  property.  She 
took  thirty-five  thousand  dollars,  and  this  amount  was  paid 
her  by  James  Francis  Dunne,  who  gave  her  a  mortgage  on  cer- 
tain parcels  of  the  separate  property,  so  called,  willed  him  by 
his  father.  Turning  to  the  agreement,  we  find  it  a  general 
release  of  all  claims  and  demands  against  the  esta^  and  its 
executors.  But  after  this  general  formula  follows  a  partic- 
ular one,  viz. :  "  And  particularly  from  all  and  any  claim  or 
right  she  has  or  might  have  to  have  any  portion  of  the  es- 
tate of  said  James  Dunne,  deceased,  mentioned  in  his  will, 
declared  to  be  common  property  of  said  James  Dunne,  de- 
ceased, and  herself."  The  respondent  contends  that  this  pay- 
ment of  thirty-five  thousand  dollars  was  by  James  Francis 
Dunne,  in  his  individual  capacity,  to  Mrs.  Dunne^  for  the  pur- 
pose of  freeing  the  property  devised  to  him  from  her  claim 
which  she  proposed  to  assert  against  it  The  executors  were 
not  entitled  to  credits  for  the  amounts  paid  by  them  to  the 
Bank  of  San  Jos6  in  excess  of  legal  interest  (Estate  of 
Isaacs,  80  Cal.  112.) 

Boss,  J.: 

The  deceased  died  June  8th,  1874,  leaving  surviving  him 
his  wife,  Catherine  Dunne,  and  four  children,  namely,  James 
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Frnncis,  Peter  Joseph,  Mary  Felita,  and  Bridget  He  left  a 
willy  which,  among  other  things,  stated  that  he  had  at  various 
times  theretofore  given  to  his  son  James  Francis  certain  par- 
cels of  land,  and  to  his  sons  James  Francis  and  Peter  Joseph^ 
share  and  share  alike,  a  certain  other  tract  of  land;  and  that 
all  of  those  lands  were  his  separate  property.  After  recog- 
nizing his  wife's  interest  in  the  community  property,  and 
making  certain  bequests,  the  testator  bequeathed  to  James 
Francis  and  Peter  Joseph  the  remainder  of  his  estate,  in  equal 
shares.  Andrew  J.  Donnelly,  Edward  T.  Donnelly,  and  James 
Francis  Dunne  were  nominated  executors,  and  upon  the  pro- 
bate of  the  will  the  Donnellys  were  appointed  executors; 
James  Francis  was  not — he  not  then  having  attained  his 
majority. 

The  present  case  arises  out  of  the  action  of  the  Court  be- 
low in  respect  to  the  settlement  of  one  of  the  annual 
accounts  —  the  main  controversy  growing  out  of  the  refusal 
of  the  Court  to  allow  the  executors  a  certain  item  of  thirty- 
five  thousand  dollars.  The  facts  in  relation  to  this  item 
are  thus  given  in  the  record:  In  1862  the  deceased  and 
Catherine  Dunne  intermarried,  Catherine  then  being  pos- 
sessed of  a  large  real  and  personal  estate,  of  which  her  hus- 
band assumed  charge  and  proceeded  to  collect  the  rents  and 
profits,  amounting,  from  the  time  of  the  marriage  to  the  time 
of  his  death,  to  more  than  one  hundred  and  fifty  thousand 
dollars,  for  no  part  of  which  did  he  ever  in  any  way  acooimt 
to  his  wife.  After  the  death  of  her  husband,  Catherine  pre- 
sented to  his  executors  a  claim  against  the  estate,  in  proper 
form,  for  ^e  sum  of  one  hundred  and  fifty-five  thousand  four 
hundred  and  seventy-five  dollars,  which  claim  the  executors 
rejected.  Afterwards,  and  in  due  time,  she  brought  suit 
against  the  executors  to  recover  of  the  estate  the  sum  of  two 
hundred  and  twenty-one  thousand  and  eighty-four  dollars. 
At  this  stage  of  the  proceedings  a  compromise  was  effected 
between  the  executors,  James  Francis,  and  Catherine  Dimne. 
The  latter  agreed  to  accept,  in  settlement  of  her  claim  against 
the  estate,  the  sum  of  thirty-five  thousand  dollars.  There 
were  other  conditions  of  the  settlement  not  important  to  be 
mentioned.  The  executors  consented  to  pay  Mr&  Dunne  the 
sum  mentioned  in  full  satisfaction  of  her  demand  against  the 
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estate,  and  James  Francis  Dunne  also  agreed  to  the  arrange- 
ment At  this  time  the  executors —  E.  T.  and  A.  J.  Donnelly 
—  were  indebted  to  the  estate  in  the  sum  of  twenty-four  thou- 
sand dollars,  evidenced  by  their  joint  and  several  promissory 
note,  bearing  interest  at  the  rate  of  nine  per  cent,  per  annum, 
the  principal  sum  payable  in  annual  installments,  the  first  of 
whidb  becoming  payable  June  1st,  1876;  and  James  Francis 
Dunne  was  likewise  indebted  to  the  estate  in  the  sum  of 
twenty-four  thousand  dollars,  evidenced  by  his  promissory 
note,  bearing  like  interest  and  payable  in  like  manner.  By 
agreement  between  the  parties,  in  lieu  of  the  thirty-five  thou- 
sand dollars  being  paid  to  Mrs.  Dunne  in  cash,  James  Francis 
Dunne  executed  to  her,  on  the  8th  of  January,  1876  —  the  day 
of  the  settlement  —  his  promisory  note  for  the  sum  of  thirty- 
five  thousand  dollars,  payable  six  years  thereafter,  bearing 
interest  at  the  rate  of  nine  per  cent  per  annum,  payable  an- 
nually, together  with  a  mortgage,  to  secure  the  payment  thereof, 
upon  the  rancho  San  Felipe,  devised  to  him  by  the  testator 
as  a  part  of  his  separate  estate.  The  note  and  mortgage  were 
accepted  by  Mrs.  Dunne  as  so  much  cash,  and  thereupon  she, 
by  her  authorized  agent,  executed  to  the  executors  a  receipt 
therefor  in  the  following  words : 

^  Eeceived,  San  Jos6,  January  8th,  1876,  from  E.  T.  and 
A.  J.  Donnelly,  executors  of  the  estate  of  James  Dunne,  de- 
ceased, thirty-five  thousand  dollars,  being  payment  in  full  of 
my  claim  as  creditor  against  the  said  estate." 

At  the  time  of  the  execution  of  the  note  and  mortgage  to  Mrs. 
Dunne,  the  executors  entered  a  credit  of  seventeen  thousand 
five  hundred  dollars  on  their  own  note  of  twenty-four  thousand 
dollars,  and  a  like  credit  of  seventeen  thousand  five  hundred 
dollars  on  the  note  of  twenty-four  thousand  dollars  of  James 
Francis  Dunne  to  the  estate,  and  charged  themselves  in  their 
accounts,  as  having  received  the  same,  to  wit,  in  the  aggregate^ 
thirty-five  thousand  dollars  in  cash;  and  the  executors,  aa 
between  themselves  and  James  Francis  Dunne,  assumed  the 
payment  of  one  half  of  the  note  and  mortgage  executed  by 
him  to  Mrs.  Dunne.  The  Oourt  below  found  that  in  effect* 
ing  this  settlCTient  the  executors  acted  in  good  faith,  but  that 
no  money  actually  passed  from  hand  to  hand.  If  the  execu- 
tors and  James  Francis  Dunne  had  respectively  paid  into  the 
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estate  the  sum  of  seventeen  thousand  five  hundred  dollars  in 
money  on  their  notes,  aggregating  thirty-five  thousand  dol- 
lars^ and  the  executors  had  thereupon  handed  over  the  same 
money  to  Mrs.  Dunne  in  payment  of  her  demand  against  the 
estate,  and  Mrs.  Dunne  had  thereupon  let  James  Francis  have 
the  same  money  on  his  note  and  mortgage,  no  one  could  have 
questioned  the  validity  of  the  transaction.  This  is  what  was 
done  in  substance.  The  useless  ceremony  of  passing  the 
money  from  hand  to  hand  was  omitted,  as  is  done  in  most  of 
the  ordinary  transactions  of  life.  The  executors  charged 
themselves  in  their  accounts  as  having  received  the  sum  of 
thirty-five  thousand  dollars  in  cash  on  their  own  and  James 
Francis  Dunne's  notes  to  the  estate,  and  they  are  entitled  to  a 
like  credit  as  having  been  paid  to  Mrs.  Dunne  in  settlement 
of  her  claim  against  the  estate. 

The  Court  below  also  erred  in  refusing  to  allow  in  the 
settlement  of  the  account  in  question,  the  several  sums  paid 
by  the  executors  to  M.  Malarin.  This  was  conceded  by 
counsel  for  respondent  at  the  argument. 

The  Court  did  not  err  in  refusing  to  allow  the  sum  of  seven 
hundred  and  thirty-nine  dollars,  paid  by  the  executors  May 
11th,  1876,  to  the  Bank  of  San  J036;  and  this  was  virtually 
conceded  by  the  appellants*  counsel.  Nor  was  there  error  on 
the  part  of  the  Court  in  postponing  the  consideration  of  the 
executors'  commissions  until  the  settlement  of  the  final 
account. 

In  so  far  as  the  decree  of  the  Court  below  refused  to  allow 
the  executors  the  sum  of  thirty-five  thousand  dollars,  charged 
as  having  been  paid  to  Mrs.  Dunne,  and  the  several  items 
charged  as  paid  to  M.  Malarin,  the  decree  is  erroneous,  and 
must  be  modified  accordingly.  In  all  other  respects  it  is 
correct. 

Cause  remanded,  with  directions  to  amend  the  decree  in 
accordance  with  this  opinion. 

Shabpstein,  J.,  Thobnton,  J.,  MoKxEy  J*,  and  MoKins- 
TBY,  J.,  concurred. 

Mybtck,  J.,  dissenting! 

As  I  trnderstand  the  agreement  made  between  the  execu- 
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tors  and  Mrs.  Dunne  and  James  Francis  Dunne  (and  the 
agreement  was  in  writing  and  is  in  the  transcript),  it  was  in 
effect  that  the  payment  of  thirty-five  ^ousand  dollars  should 
be  made  so  as  to  relieve  the  property  of  James  Francis  Dunne 
from  any  claim  which  Mrs.  Dunne  might  have  or  make. 
Although  the  executors  were  parties  to  it,  they  had  no  power 
to  bind  the  estate,  and  its  legal  effect  was  only  for  the  bene- 
fit of  James  Francis,  and  he  should  have  borne  the  burden 
of  the  payment  However,  when  the  accounts  were  before 
the  Probate  Court  for  settlement,  Mrs.  Dunne  consented  to 
the  settlement,  which  embraced  the  receipt  by  the  executors 
of  the  thirty-five  thousand  dollars,  and  its  payment  to  her; 
she  therefore  is  estopped  from  now  questioning  it. 

The  younger  son,  Peter  Joseph,  being  a  minor  at  the  time 
of  the  settlement  of  the  account,  is  not  concluded,  and  I 
think  his  petition  and  the  evidence  shows  that  the  Court  was 
fully  justified  in  setting  aside  the  settlement  as  to  him.  The 
order  of  the  Court  below  in  reopening  the  settlement  of  the 
account  was  in  terms  limited  to  the  interests  of  the  peti- 
tioner, Peter  Joseph;  Mrs.  Dunne  was  not  before  the  Court 
in  her  own  right;  her  petition  to  reopen  had  been  dismissed 
on  her  own  motion. 


[No.  6,S81.—  In  Bank.] 

FRANCIS  K  SHATTUCK  t;.  THE  OAKLAND  SMELT^ 
ING  AND  REFINING  COMPANY. 

Tburtbes  —  Pradd  —  Public  Policy  —  Rksolution  —  Cobpohjltion  —  Bn- 
DBNcn  —  Objection  —  Pbactice.—  B.  W.  and  8.  being  trustees  of  the  de- 
fendant, and  In  conjunction  with  another  tmstee  —  constituting  the  Board 
—  passed  a  resolution  by  which,  after  reciting  that  certain  shares  of  stock 
had  been  conveyed  for  the  use  of  the  corporation,  it  was  resolved  that, the 
construction  account  of  said  works  should  be  charged  with  said  stock  at 
twenty-five  dollars  a  share,  and  that  the  several  parties  who  famished 
the  same  should  be  credited  therewith  at  that  price,  and  also  that  there 
shonid  be  allowed  to  the  several  trustees  respectively  certain  sams  for 
services.  In  an  action  by  the  assignee  of  S.  W.  and  8.,  for  the  several 
Bums  allowed  them,  this  resolution  was  admitted  in  evidence  on  the  part 
of  the  plaintiff,  the  defendants  objecting  as  stated  below : 
Held,  That  the  resolution  was  void  and  that  the  objection  Bhonld  therefoiv 
have  been  sustained. 
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Appeal  from  an  order  denying  a  new  trial  in  the  Third 
District  Court,  County  of  Alameda.    MgKee,  J, 

Upon  the  offering  of  the  resolution  referred  to  in  the  opinion, 
the  defendants'  attorney  objected  generally  without  specifying 
any  grounds,  and  upon  the  objection  being  oyerruled,  ex- 
cepted, and  after  the  resolution  had  been  read  in  evidence, 
added  the  further  objection  that  it  was  contrary  to  public 
policy  for  the  trustees  to  pass  such  a  resolution  as  that  in  their 
own  favor. 

0.  F.  <6  W.  H.  Sharp,  for  Appellant 

The  attempted  sale  of  their  own  stock,  by  the  trustees  to 
the  company,  was  fraudulent  and  void,  as  being  against  pub- 
lic policy,  and  no  right  of  action  accrued  for  the  price  to 
either  the  trustees  or  their  assignee,  the  respondent.  (Davis 
V.  Rock  Creek  Lumber  Co.,  55  Cal.  369;  Farmers'  Bank  v. 
Downey,  68  id.  466;  Pickett  v.  School  District,  25  Wis.  651; 
^an  Diego  v.  S.  D.  &  Los  Angeles  B.  B.  Co.,  44  Cal.  113.) 
The  Court  below  erred  in  admitting  the  resolution  of  Jnauary 
Sth,  1874. 

J.  P.  Phelan,  for  Respondent. 

Robs,  J.  (in  Department  One) : 

The  plaintiff  sues  as  assignee  of  Sextus  Shearer,  David  B. 
Wilson,  and  Albert  N.  Shearer,  of  certain  demands  of  these 
parties  against  the  defendant  corporation  i^  the  form  of  ac- 
•coimts  stated.  Wilson  and  the  Shearers  were  trustees  of  the 
•corporation  at  the  time  the  alleged  indebtedness  arose,  and  at 
the  time  the  alleged  accounts  were  stated. 

To  establish  his  cause  of  action  the  plaintiff,  at  the  trial  in 
the  Court  below,  offered  in  evidence  an  entry  in  the  book  of 
records  of  the  corporation,  as  follows: 

'^  An  adjourned  meeting  of  the  Board  of  Trustees  of  the 
Oakland  Smelting  and  Refining  Company,  held  at  the  office 
of  said  company  in  the  City  of  Oakland,  this  8th  day  of  Jan- 
uary, 1874,  at  seven  o'clock  p.  m.  Present  —  Sextus  Shearer, 
Wm.  F.  Boardman,  Albert  IIT.  Shearer,  and  David  B.  Wilson. 
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The  following  preamble  and  resolutions  we^e  presented  by 
Wm.  F.  Boardman,  and  unanimously  adopted: 

"  Whereas,  for  the  purpose  of  promoting  the  interest  of  the 
corporation,  it  was  deemed  expedient  by  all  the  stockholder* 
to  have  conveyed  to  Morgan  S.  Hurd  one  hundred  shares  of 
the  capital  stock  of  the  corporation,  to  Charles  H.  Swain  two- 
hundred  shares,  and  to  L.  Eisenhuth  one  hundred  shares,  for 
the  purpose  of  securing  their  services  and  influence  in  carry- 
ing forward  the  business  of  said  corporation;  and  whereas, 
in  compliance  with  such  determination,  Wnu  F.  Boardman 
did,  on  the  13th  day  of  November,  1873,  convey  to  Morgaa 
S.  Hurd  one  hundred  shares  of  the  capital  stock  of  said  com- 
pany, and  on  the  11th  day  of  December,  1873,  convey  to- 
Charles  H.  Swain  one  hundred  and  twenty  shares  of  said  cap- 
ital stock,  and  Sextus  Shearer  did  on  the  13th  day  of  Novem- 
ber, 1873,  convey  to  L.  Eisenhuth  one  hundred  shares  of  the 
capital  stock  of  said  company,  and  Albert  N.  Shearer  did,  on 
the  11th  day  of  December,  1873,  convey  to  Charles  H.  Swain 
eighty  shares  of  the  capital  stock  of  said  company; 

"  Therefore,  resolved,  that  the  construction  account  of  said 
works  be  charged  with  said  stock  at  twenty-five  dollars  per 
share,  and  that  the  several  parties  who  furnished  the  same  be 
credited  therewith  at  that  price; 

"  And  that  it  is  also  resolved,  that  William  F.  Boardman  be 
allowed,  for  his  services  performed  for  said  company  from  the 
1st  day  of  April,  1873,  to  the  1st  day  of  January,  1874,  the 
sum  of  ($1,800)  one  thousand  eight  hundred  dollars; 

"  That  Sextus  Shearer  be  allowed  for  his  services  performed 
as  President  of  said  company,  from  February  1st,  1873,  to- 
January  1st,  1874,  the  sum  of  two  thousand  dollars  ($2,000) ; 
and  that  David  B.  Wilson  be  allowed  a  balance  due  him  for 
his  services  rendered  as  Secretary  of  said  Company  to  Jan- 
uary 1st,  1874,  the  sum  of  ($976.63)  nine  hundred  and  sev- 
enty-six dollars  and  sixty-thre6  cents;  and  that  Albert  N, 
Shearer  be  allowed  for  labor  and  services  performed  by  hin^ 
for  said  company  the  sum  of  ($300)  three  hundred  dollars. 

"  On  motion,  the  Board  of  Trustees  adjourned. 

"  David  B.  Wilson,  Secretary." 

According  to  the  record  before  us,  this  resolution  formed 
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the  basis  of  the  plaintiff's  demand.  To  its  introduction  the 
<lefendant  objected  on  the  grounds  that  it  was  inadmissible 
under  the  pleadings,  and  contrary  to  public  policy.  The  ob- 
jection should  have  been  sustained.  The  resolution  has  none 
of  the  elements  of  an  account  stated.  It  is  obvious  that  tma- 
tees  of  a  corporation  can  not  vote  themselves  the  property  of  the 
<x)rporation  in  the  maimer  here  adopted. 

The  appeal  from  the  judgment  was  taken  too  late,  and  must 
be  dismissed. 

Appeal  from  judgment  dismissed.  Order  denying  new  trial 
reversed,  and  cause  remanded  for  a  new  trial 

MoKiNSTBY,  J.y  and  MoEbs^  J.,  concurred. 

The  CouBT  in  Bank: 

This  case  was  heard  in  Department  One,  and  its  judgment 
^led,  dismissing  the  appeal  from  the  judgment  and  reversing 
the  order  denying  the  motion  for  a  new  trial,  and  remanding 
the  cause  for  a  new  trial  For  the  reasons  given  in  the  opin- 
ion of  the  Department  the  like  judgment  ia  rendered  by  the 
Oourt  in  Bank.    Let  the  same  be  entered. 


[No.  6,678.— b  Bank.] 

WILLIAM  S.  CHAPMAN  v.  JOEL  a  POLAOK  n  ax* 

PATiifT  —  Location  or  Sioux  Halp-Bbsbd  Scbip. —  In  an  action  to  qniat 
title,  the  plaintiff  claiming  under  a  United  States  patent  nnd  the  de- 
fendant under  a  State  selection,  and  the  erldence  being  mhstantlaUy  tte 
same  as  In  the  United  Siatee  t.  Ohofimaa,  6  Sawy.  62S:  Beld,  That  tho 
patent  was  Toid,  and  that  the  plaintiff  was  not  entitled  to  recorer. 

AppEATi  from  a  judgment  for  the  plaintiff,  and  from  an  order 
denying  a  new  trial,  in  the  Nineteenth  District  Courts  City  and 
Oomitj  of  San  Francisco.     Whebubb,  J. 

This  is  an  action  to  quiet  title,  brought  upon  the  patent  in- 
volved in  The  United  States  v.  Chapman,  6  Saw.  528,  the 
plaintiff  in  this  having  been  the  defendant  in  that  case. 
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James  F.  Stuart  and  Moaes  Q.  Cohh,  for  Appellants. 

Chapman's  entry  of  the  land  and  improvements  in  contest 
with  Sioux  half-breed  scrip  was  void  ab  imiio.  And  if  the 
entry  was  void,  the  patent  issued  on  it  was  void  also.  (Parker 
y.  Duff,  47  CaL  562 ;  Boston  v.  Salisbury,  21  How.  U.  S.  431 ; 
Ladiga  v.  Rowland  et  al.,  2  id.  590;  5th  vol.  of  Opinions  of 
Attorneys-General  TJ.  S.,  7-13;  Kissell  v.  St  Louis  Public 
Schools,  18  How.  TJ.  S.  27,  28,  and  cases  cited;  Cunningham 
V.  Ashley  et  ah,  14  id.  377 ;  McOarrahan  v.  New  Idria  M.  Co., 
49  Cal.  331 ;  People  v.  Carrick,  51  Cal.  325-328 ;  United  Stales 
V.  Chapman,  5  Saw.  528.)  The  rules,  regulations,  and  practice 
of  the  United  States  Land  Office  Department,  under  the  act 
of  July  17th,  1854,  in  regard  to  Sioux  half-breed  scrip,  re- 
quired, that  the  power  or  letter  of  attorney  must  in  all  cases 
accompany  the  application  to  locate  such  scrip  in  the  local  land 
office ;  and  the  local  land  officers  are  prohibited  from  receiving 
such  scrip  for  location  without  such  power.  (Copp's  Land 
Laws  and  Decisions,  445.)  "  The  Commissioner  of  the  Gen- 
eral Land  Office  has  authority  to  make  regulations  respecting 
the  disposal  of  the  public  lands ;  and  such  regulations,  when  not 
repugnant  to  acts  of  Congress,  have  the  force  and  eifect  of 
laws."  (Poppe  V.  Atheam,  42  Cal.  609 ;  1  Lester  L.  L.  46> 
Xo.  32,  for  the  law  of  Congress ;  Maguire  v.  Tyler,  1  Black  U. 
S.  202;  Barnard's  Heirs  v.  Ashley's  Heirs,  18  How.  TJ.  S. 
45 ;  Hosmer  v.  Wallace,  47  Cal.  464-473 ;  Case  of  Joseph  Bird 
V.  State  of  California,  Copp's  Land  Laws  and  Decisions,  445 ; 
Hildebrand  v.  Stewart,  41  Cal.  387;  Hogan  v.  Winslow,  46- 
id.  588 ;  Dunn  v.  Ketchum,  38  id.  93 ;  Brady  v.  King,  53  id. 
44,  46 ;  Patterson  v.  Winn,  11  Wheat.  381 ;  Patterson  v.  Tatum, 
3  Saw.  165-176;  Stoddard  v.  Chambers,  2  How.  317,  318; 
Easton  v.  Salisbury,  21  id.  431,  432;  Reichart  v.  Felps,  ft 
Wall.  160;  MoHon  v.  Nebraska,  21  id.  660;  Bed  v.  Polk, 
18  id.  112;  Sherman  v.  Buick,  93  U.  S.  209,  216;  Vniiei. 
States  V.  Schurz,  102  id.  401.) 

George  A,  Nourse,  for  Bespondent 

The  patent  can  not  be  declared  void  by  this  Court  in  tiii» 
case,  no  matter  under  what  circumstances  issued*  It  can  only^ 
be  vacated,  if  at  all,  at  the  suit  of  the  United  States  —  the- 
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sovereignty  issuing  it — in  a  proceeding  institated  for  tbat 
purpose.  (DoU  v.  Meador,  16  Oal.  295;  Waierman  v.  Smith, 
18  id.  373 ;  Moore  v.  Wilkinson,  id.  478 ;  Yount  v.  Howell,  14 
id.  465 ;  Teschemacher  v.  Thompson,  18  id.  11 ;  Leese  v.  Glark, 
id.  535 ;  Weher  v.  Marshall,  19  id.  447 ;  Pioche  v.  Paul,  22 
id.  105;  Semple  v.  Hagar,  27  id.  168;  BagneU  v.  BroderUk, 
13  Pet  450;  Cooper  v.  Roberts,  18  How.  176;  Hooper  v. 
Scheimer,  23  id.  249 ;  FieZ^i  v.  Seahwy,  19  id.  823 ;  Attorney- 
General  V.  Femon,  1  Vem,  277.) 

The  Ooubt: 

The  plaintiffs  right  to  recover  depends  entirely  upon  the 
validity  of  his  patent  If  that  is  invalid^  the  judgment  of 
the  Court  below  must  be  reversed.  The  evidence  in  this  cause 
is  substantially  the  same  as  it  was  in  the  case  of  the  United 
Staies  v.  Chapman,  reported  in  6  Saw.  528,  in  which  the 
validity  of  the  patent  upon  which  the  plaintiff  bases  his 
right  to  recover  in  this  case^  was  involved.  The  Court  in 
that  case  held  it  to  be  invalid.  The  evidence  in  this  case  as 
in  that,  shows  that  the  application  of  the  plaintiff  to  locate 
Sioux  half-breed  scrip  which  had  not  been  issued  to  him  was 
not  accompanied  by  a  power  of  attorney  from  the  person  to 
whom  it  had  been  issued.  That  the  patent  was  issued  to  the 
plaintiff  while  a  contest  was  pending  in  and  undetermined 
by  the  United  States  Land  Office,  between  him  and  the  de- 
fendants, who  are  purchasers  from  the  State  of  the  land  in 
controversy.  That  at  the  time  of  plaintiff's  attempted  loca- 
tion of  the  Sioux  half-breed  scrip  upon  the  land,  it  was  occu- 
pied by  the  defendants  under  a  claim  of  title  from  this  State, 
and  that  they  had  valuable  improvements  upon  it.  That 
the  State  selected  this  land  as  lieu  land  on  the  15th  day  of 
January,  1868,  and  that  at  that  time  there  was  no  pre-emp- 
tion or  other  valid  claim  thereto. 

In  view  of  these  facts,  the  findings  and  d^sion  of  the 
Court  below  can  not  be  sustained. 

Judgment  and  order  denying  the  motion  for  a  new  trial 
reversed. 
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(No.  7,610.— In  Bank.] 

EOBERT  WATSON  v.  HIS  GREDITOES. 


—  8UCCB88I0M. —  Under  aeetloii  4  of  tfa«  Homestead  Act  of  1862» 
ttkt  homestead  eeleeted  by  the  hatband  and  wife,  or  either  of  them*  upon 
the  death  of  either,  yeets  absolutely  In  the  BarriTor  and  is  subject  to  his 
debt  subsequently  contracted. 
BPy — Id. —  The  fact  that  the  Probate  Court*  after  the  death  of  the  wife,  sets 
the  property  apart  as  a  homestead  for  the  benefit  of  the  suirlTlng  hua- 
band  and  children  does  not  affect  the  question.  The  purpose  and  effect 
of  the  order  Is  merely  to  relieve  the  property  from  administration,  and  It 
does  not  affect  the  tiUe. 

Afpsal  from  an  order  in  the  Oonnt^  Court  of  Solano 
County.    Bbown,  J. 

The  order  appealed  from  was  an  order  in  insoly6n<7  pro- 
ceedings setting  apart  certain  real  estate  to  the  insolvent  as  a 
homestead. 

Joseph  McKetma,  for  Appellant 

Upon  the  death  of  Mrs.  Watson,  in  1876,  the  property 
ceased  to  be  a  homestead,  and  vested  absolutely  in  respond- 
ent, subject  to  debts  that  should  be  thereafter  contracted. 
(Stat  1860,  311 ;  Stat  1862, 519 ;  Civ.  Code,  §  1266 ;  Code  Civ. 
Proc  §  1474.)  Watson  filed  his  declaration  as  a  'Tiusband;'^ 
if  he  had  filed  as  ^^head  of  a  family"  other  than  a  husband, 
his  declaration,  to  have  been  good,  must  have  complied  Tnth 
the  law  and  stated  the  facts  which  made  him  such.  (Statutes 
of  1860,  p.  311;  Ashley  v.  Olmstead,  54  CaL  616;  Ames  y. 
Eldred,  55  id.  136.) 

Oeorge  A.  Lamont,  for  Respondent 

It  would  appear  that  the  homestead,  having  been  once  de- 
clared, can  be  abandoned  only  in  the  manner  provided  for  in 
sections  1243  and  1260,  and  would  survive  to  the  husband 
upon  the  death  of  the  wife  whether  he  continued  to  be  the 
head  of  a  family  or  not  (Revalk  v.  Kraemer,  8  Oal.  71 ;  Doyle 
V.  Cohum,  6  Allen,  71 ;  Scaita  Cruz  Bank  v.  Oooper,  56  Cal. 
839.)  Wo  inference  can  be  drawn  from  section  1265  of  the  Civil 
Code,  or  from  section  1474  of  the  Code  of  CSvil  Procedure, 
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that  by  excluding  debts  previously  contracted  it  was  the  in- 
tention to  subject  the  homestead  to  all  debts  subsequently  in- 
curred. Section  1475  of  the  Code  of  Civil  Procedure  pro- 
vides for  setting  aside  the  homestead,  selected  during  mar- 
riage after  the  death  of  the  husband  or  wife,  to  the  persons 
entitled  thereto. 

Mo&BisoN,  CL  J.: 

On  the  6th  day  of  August,  1872,  the  plaintiff  filed  his  daim 
of  homestead  on  certain  property  described  therein,  and  in 
the  claim  he  is  represented  as  being  a  married  man.  On  the 
31st  day  of  December,  1876,  his  wife  departed  this  life,  and 
after  the  death  of  the  wife  Watson  contracted  certain  debts, 
and  the  question  we  are  called  upon  to  decide  in  this  case  is 
the  following:  Is  the  property  subject  to  the  payment  of  such 
debts  ?  We  think  it  is.  Section  4  of  the  Homestead  Act  of 
1862  provides  that  "the  homestead  property  selected  by  the 
husband  and  wife,  or  either  of  them,  according  to  the  proviso 
ions  of  said  act,  shall,  upon  the  death  of  the  husband  or  wife, 
vest  absolutely  in  the  survivor,  and  be  held  by  the  survivor 
as  fully  and  amply  as  the  same  was  held  by  them,  or  either 
of  them,  immediately  preceding  the  death  of  the  deceased, 
and  shall  not  be  subject  to  the  payment  of  any  debts  or  lia- 
bilities contracted  by,  or  existing  against  the  said  husband 
and  wife,  or.  either  of  them,  previous  to,  or  at  the  time  of  the 
death  of  such  hvsbamd  or  vnfe,"  It  dearly  appears,  from  the 
language  of  the  foregoing  section,  that  it  was  not  the  inten- 
tion  of  the  Legislature  to  exempt  such  property  from  the 
payment  of  debts  ocmtracted  by  the  surviving  husband  or 
wife  after  the  property  had  vested  absolutely  in  the  survivor: 
The  homestead  character  terminated  with  the  death  of  either 
spouse,  and  there  is  no  reason  why  such  property,  like  other 
property  owned  by  the  party,  should  not  be  subject  to  the 
payment  of  his  debts,  incurred  at  a  time  when  the  property 
was  not  impressed  with  the  character  of  a  homestead.  The 
daim  asserted  in  this  case,  that  after  the  death  of  the  wife, 
the  surviving  husband  continued  to  hold  the  property  as  a 
homestead,  for  the  benefit  of  himself  and  children,  is  not  well 
founded,  and  can  not  be  maintained. 

In  the  case  of  Rich  et  cl.  y.  Tvhhs  et  a{..  41  CftL  84,  it  was 
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held  that  since  the  passing  of  the  Homestead  Act  of  1862,  the 
children  do  not  inherit  any  interest  in  the  homestead,  but  it 
vests  absolutely  in  the  survivor.  And  to  the  same  effect  is 
the  decision  in  the  Matter  of  the  Estate  of  Delaney,  37  CaL 
181.  The  fact  that  the  Probate  Court,  after  the  death  of  the 
wife,  set  the  property  apart  as  a  homestead,  for  the  benefit  of 
the  surviving  husband  and  children,  does  not  affect  the  ques- 
tion before  us. 

*'  The  Probate  Court  in  setting  apart  property  which  has  been 
dedicated  as  a  homestead,  under  the  Homestead  Act,  does  not 
change  nor  transmit  the  title^  nor  does  it  adjudicate  the  ques- 
tion of  title  as  between  the  parties  who  assert  the  claim  to  it. 
The  purpose  and  effect  of  the  order  is  merely  that  the  prop- 
erty be  relieved  from  administration.  ♦  ♦  *  The  ques- 
tion of  title,  as  between  the  claimants,  is  to  be  determined  in 
another  forum."    (Rich  v.  Tvihs,  41  Oal.  84.) 

The  law  fixes  the  rights  of  the  parties  and  the  title  by 
which  the  property  is  held,  and  when  the  statute  declares  that 
the  title  shall  vest  absolutely  in  the  survivor,  no  order  of  the 
Probate  Oourt  could  make  it  the  joint  property  of  the  hus- 
band and  children  of  the  husband  and  wife. 

We  think  that,  the  Court  below  erred  in  holding  that  the 
property  in  question  was  not  liable  for  debts  of  Watson  con- 
tracted after  the  death  of  his  wife,  and  the  judgment  must^ 
therefore,  be  reversed. 

SHASPSTxnir,  J.,  and  Mtbiok,  J.,  ooncorred. 


lliiii;«i4F-taBmL] 

PEOPLE  mc  ML.  J.  O.  PENNIE  v.  L.  W.  RANSOlt 


JusncB  or  Pbacb  —  XumciaIi  Ornou.— -  Jovtlees  of  the   Peace  are  judicial 

offloera  within  the  meanlsf  of  aeetloD  10,  article  xxll,  of  the  C«UBtltntioii. 
Id. —  ID. —  ID. —  BLacTtOH. —  Juatlcea  of  the  Peace  are  offlcera  whose  electioa 

the  Constitution  reqvlrea  to  he  held  In  1879,  and  afterwards  in  eren-nnm- 

bered  years* 
In. —  Blbction  —  OOHWiTUTioHAL  LAW. —  The  act  of  1S80,  amending  sectkat 

84.  108,  and  110  of  the  Code  of  CItII  Procedure^  U  eonatitntlonaL 

Appeal  from  a  judgment  in  the  Superior  Gourt^  C&ty  and 
Oounty  of  San  Francisoo.    SuLLiTAir,  J. 
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A.  L.  Hart  Attorney  General,  and  D.  T.  SuUivan,  for  Ap- 
pellant 

Rhodes  dk  Barstow  and  L.  Reynolds,  for  Respondent 

Thobnton,  J.: 

This  action  was  brought  to  determine  the  right  of  the  re- 
lator, Pennie,  to  the  office  of  Justice  of  the  Peace  of  the  City 
and  County  of  San  Francisco  against  the  defendant  Ransom. 

The  Court  below  found  that  the  defendant  was,  on  the  3d 
day  of  September,  1879,  duly  elected  a  Justice  of  the  Peace 
for  said  city  and  county,  and  afterward  qualified  and  entered 
upon  the  discharge  of  the  duties  of  said  office,  and  held  said 
office  under  the  election  just  referred  to;  that  the  relator  did, 
on  the  2d  day  of  November,  1880,  at  a  general  election  held 
on  said  last-named  day,  receive  the  largest  number  of  votes, 
and  was  on  said  day  elected  a  Justice  of  the  Peace  for  said 
city  and  county;  that  he  was  duly  commissioned  and  quali- 
fied as  such  Justice,  and  afterwards  made  a  proper  demand 
on  the  defendant  that  he  surrender  to  him  the  said  office, 
which  the  defendant  refused  to  do. 

As  conclusions  of  law,  it  was  held  that  the  defendant  usurped 
the  said  office;  that  plaintiff  was  entitled  to  it,  and  the  Court 
rendered  judgment  in  favor  of  relator. 

From  this  judgment  defendant  prosecuted  this  appeal, 
which  brings  before  us  the  validity  of  the  election  of  the  re- 
lator at  the  general  election  of  1880. 

The  10th  section  of  article  xxii  of  the  Constitution  is  in 
these  words: 

^*  In  order  that  future  elections  in  this  State  shall  conform 
to  the  requirements  of  this  Constitution,  the  terms  of  all  offi- 
cers elected  at  the  first  election  under  the  same,  shall  be,  re- 
spectively, one  year  shorter  than  the  terms  as  fixed  by  law  or 
by  this  Constitution;  and  the  successors  of  all  such  officers 
shall  be  elected  at  the  last  election  before  the  expiration  of 
the  terms  as  in  this  section  provided.  The  first  officers 
chosen,  after  the  adoption  of  this  Constitution,  shall  be 
elected  at  the  time  and  in  the  manner  now  provided  by  law. 
Judicial  officers  and  Superintendent  of  Public  Instruction  shall 
be  elected  at  the  time  and  in  the  manner  that  State  offioers  are 
elected." 
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And  the  20th  section  of  article  xx  is  as  follows: 

"  Elections  of  the  officers  provided  for  by  this  Constitution,, 
except  at  the  election  in  the  year  eighteen  hundred  and  seventy- 
nine  shall  be  held  on  the  even-numbered  years,  next  before  the 
expiration  of  their  respective  terms.  The  terms  of  such  officers 
shall  commence  on  the  first  Monday  after  the  first  day  of 
January  next  following  their  election." 

That  the  Justices  of  the  Peace  were  to  be  elected  at  the 
general  election  in  1879,  we  have  no  doubt  They  were  of  the 
class  of  Judicial  officers  referred  to  in  the  section  first  quoted. 
We  so  held  in  McOrew  v.  Mayor  of  San  Jose,  55  Cal.  611,  and 
we  are  satisfied  that  that  determination  was  correct  Grant- 
ing that  the  reason  for  the  insertion  of  the  last  clause  in  the 
above-mentioned  section  ten,  was  as  contended  for  by  the 
learned  counsel  for  appellant,  the  language  is  broad  enough 
to  include  Justices  of  the  Peace,  and  we  see  no  reason  to  hold 
that  they  were  not  intended  to  be  included  by  the  framers  of 
the  Constitution.  Justices  of  the  Peace  constitute  a  part,  and 
A  most  important  part,  of  the  Judicial  Department  of  the 
fitate  Gh>vemment,  by  the  express  language  of  the  Constitu- 
tion. (Art  vi.,  §  1.)  That  they  are  as  much  judicial  officers 
as  any  Justice  of  this  Court,  or  any  Judge  of  the  Superior 
Court,  we  see  no  reason  to  doubt 

We  are  also  of  opinion  that  they  are  of  the  officers  whose 
election,  except  at  the  election  of  1879,  was  to  be  held  on  the 
even-numbered  years  (art  xx,  §  20),  and  that  the  terms  of 
their  office  are  shortened  one  year  by  the  provisions  of  section 
10  cf  article  xxii.  They  are  of  the  officers  provided  for  in 
the  Constitution,  although  the  powers,  duties,  and  responsi- 
bilities are  to  be  fixed  by  the  Legislature,  and  the  number  to 
be  elected  in  various  political  divisions  is  to  be  determined  by 
the  same  authority.    (See  art  vi,  §§  1  and  11.) 

It  may  well  be  contended  that  the  Constitution  has  fixed 
the  day  of  the  general  election  for  1880,  on  the  first  Tuesday 
after  lie  first  Monday  in  November  in  1880  (see  art  iv,  §  3, 
which  is  the  day  fixed  by  that  instrument  for  the  election  of 
members  of  the  Asesmbly.)  The  Legislature  has,  however, 
fixed  the  day  last  named  for  the  general  election  by  a  valid 
und  constitutional  law  passed  on  the  16th  day  of  April,  1880 
(see  Amendments  to  the  Codes,  77,  amending  section  1041  of 
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the  Political  Code),  and  has  provided  by  it  for  the  election  of 
all  Justices  of  the  Peace  at  the  general  election  in  1880.  (See 
section  1  of  act  of  1880,  amending  portions  of  the  Code  of 
Civil  Procedure — Amendments  to  Codes,  21.)  The  sections 
of  the  Code  of  Civil  Procedure,  as  amended,  particularly  re- 
ferred to  here  are  85, 103,  and  110. 

This  act  is  assailed  as  unconstitutional.  We  have  examined 
it  and  see  no  ground  to  hold  it  to  be  so.  We  find  nothing  in 
it  in  conflict  with  the  Constitution.  As  regards  the  duties  of 
Justices  of  the  Peace,  it  is  neither  local  nor  special,  but  is 
a  general  law  in  that  respect.  But  if  there  is  any  portion  of 
the  act  of  that  character,  we  can  not  see  that  it  affects  the 
question  before  us. 

The  views  herein  expressed  are  in  harmony  with  what  was 
said  by  the  Justices  of  this  Court  in  Barton  v.  KaUoch, 
whether  concurring  or  dissenting. 

The  judgment  of  the  Court  below  is  affirmed. 

MoBBisoN,  C.  J.,  Mybiok,  J.,  Shabpstbin,  Jm  and  MoExx^ 
J.,  concurred. 

So88^  J.,  concurred  in  the  judgment. 


[No.  7,774.—  In  Bank.] 


J.    M.   WOOD    V.   BOARD   OF   ELECTION   COMMIS- 

SIONEES. 

Bam   Fbamcibco  —  Gonbtbuction  of  Statute. —  The  City  and   County  of  San 

Prandsco  iB  a   continuation  of  the   mnnicipal   corporation   known   aa   tlie 

City  of  San  Francisco. 
Id. —  Id. —  Municipal   Cobfobationb. —  Statntea   of   a   general   nature   do   not 

repeal  by  implication  charters  and  special  acta  paased  for  the  benefit  o< 

particular  municipalities. 
E9ld,  accordingly,  That  the  act  of  April  2d,  1866,  as  amended  March  7th, 

11^72,  fixing  the  time  for  holding  municipal  elections  In  San  Francisco*  la 

nox  repealed  hy  the  amendment  of  March  7th,  1881,  to  the  Political  Coda, 
Id. —  Id. —  Id. —  Amendments  to  the  Political  Code  do  not  affect  the  acts  or 

amendments  to  the  aots  enumerated  In  section  10  of  said  code. 
Id. —  Id. —  Id^ — Conbtitutional    Law. —  The    Constitution    of    1870    does    not 

repeal  the  said  special  acts  fixing  the  time  for  municipal  elections  In  San 

Francisco. 
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Id. —  Id. —  Id. —  Id. —  With  the  exception  of  Police  Judge.  Chief  of  Police, 
and  Asseasor.  all  of  the  elective  offlcen  of  San  Francisco  moat  be  elected 
at  the  time  fixed  hy  the  acts  of  April  2d,  1866.  and  March  30th,  1872. 

Id. —  Id. —  Id. —  Id. —  Ross,  J.,  concurring,  was  of  opinion  that  the  act  of 
May  7th,  1881,  can  not  operate  to  postpone  the  elections  proWded  for 
In  the  acts  of  April  2d,  1866,  and  March  30th,  1872,  because  such  opera- 
tion would  extend  the  terms  of  municipal  officers,  and  therein  violate 
section  0,  article  zi  of  the  Constitution;  but  that  the  act  of  May  7tli, 
1881,  applies  to  the  City  and  County  of  San  Francisco,  and  that  ita 
operation  In  providing  for  a  municipal  election  In  1882  is  constitutional  and 
valid. 

Id. —  Id. —  ID. —  ID. —  Mtbick,  J.,  and  McKn,  J.,  dissenting^  were  of  the 
opinion  that  no  election  could  be  held  in  San  Francisco  until  the  lint  Tues- 
day after  the  first  Monday  In  November,  1882. 

ApplioaI'ion  for  mandamus. 

The  proceedings  were  brought  to  compel  the  defendants  to 
order  an  election  to  be  held  in  the  City  and  County  of  San 
Francisco,  for  the  election  of  municipal  officers. 

J.  M.  Wood,  B.  Ash,  W.  T.  Baggett,  J.  B.  Metcalf,  and  L. 
Quint,  for  Plaintiff. 

David  McClure,  J.  P.  Hoge,  Barber,  and  Clark,  for  Defend- 
ants. 

Shabpsteiit^  J. : 

The  question  which  has  to  be  determined  in  this  case  is 
whether  the  special  act  of  April  2d,  1866,  as  amended  March 
7th,  1872,  which  fixes  the  times  of  holding  elections  for  city 
and  county  officers  of  the  City  and  County  of  San  Francisco, 
is  repealed  by  an  amendment  of  the  Political  Code  approved 
March  7th,  1881. 

It  is  necessary  in  the  first  place  to  ascertain  and  determine 
the  political  status  of  the  "  City  and  County  of  San  Fran- 
cisco" under  the  Constitution  and  laws  of  this  State.  Sec- 
tion 1  of  article  i  of  the  act  of  April  19th,  1856,  commonly 
known  as  "  the  Consolidation  Act,"  declares  that,  "  The  corpo- 
ration, or  body  politic  and  corporate,  now  existing  and  known 
as  the  City  of  San  Francisco,  shall  remain  and  continue  to  be 
a  body  politic  and  corporate,  in  name  and  in  fact,  by  the 
name  of  the  City  and  County  of  San  Francisco,  and  by  that 
name  shall  have  perpetual  succession,  may  sue  and  defend  in 
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all  Courts  and  places,  and  in  all  matters  and  proceedings 
whatever,  and  may  have  and  may  use  a  common  seal,  and  the 
same  may  alter  at  pleasure,  and  may  purchase,  receive,  hold, 
and  enjoy  real  and  personal  property,  and  sell,  convey,  mort- 
gage, and  dispose  of  the  same  for  the  common  benefit''  It 
then  proceeds  to  define  the  boundaries  of  said  city  and  county, 
and  transfers  all  the  property  and  effects  of  both  the  late  city 
and  county  to  the  corporation  formed  by  the  consolidation  of 
both. 

Section  6  provides  for  the  election  of  officers  for  said  city 
and  county,  and  fixes  their  terms  of  office.  This  section  has 
been  repeatedly  amended,  but  the  provisions  of  the  preceding 
sections  have  never  been  changed. 

It  is  as  clear  as  language  could  make  it,  that  the  present 
**  City  and  County  of  San  Francisco ''  is  a  continuation  of  the 
late  municipal  corporation  known  as  the  "  City  of  San  Fran- 
cisco." Under  the  Consolidation  Act  and  the  acts  amendatory 
thereof,  it  is  nothing  more  nor  less  than  a  municipal  corpora- 
tion, and  the  question  whether  a  general  law  affects  it  or  not 
must  be  solved  by  rules  which  have  been  established  for  de- 
termining when  a  general  law  does  or  does  not  apply  to  a 
municipal  corporation.  Ordinarily,  a  general  law,  when  it  re- 
lates to  a  matter  concerning  which  no  provision  is  made  in 
the  charter  of  a  mimicipal  corporation  or  any  special  act  re- 
lating exclusively  thereto,  applies  to  such  corporation  the 
same  as  to  any  other  political  subdivision  of  the  State.  But 
"tf  is  a  principle  of  very  extensive  operation  thai  staiutes  of 
a  general  nature  do  not  repeal  by  implication  charters  and 
special  acts  passed  for  the  benefit  of  particular  municipalities.'' 
(1  Dill.  Mun.  Corp.,  §  87.) 

Such  repeals  are  not  favored.  And  it  has  accordingly  been 
held  that  where  the  provisions  of  a  city  charter  and  the  gen- 
eral law  upon  the  same  subject  were  conflicting  and  irrecon- 
cilable, the  provisions  of  the  former  were  not  repealed  by  the 
latter.  (8,  8.  Bank  v.  Davis,  1  McCarter,  286;  State  v.  Min- 
ion, 1  Dutch.  629;  State  v.  Clark,  id.  54;  Walworth  Co.  v. 
Whitewater,  17  Wis.  198;  Janesville  v.  Markoe,  18  id.  350; 
State  v.  Branin,  3  Zab.  484.)  And  a  clause  in  the  general 
statute  repealing  all  acts  and  parts  of  acts  in  conflict  with  it, 
althou^  sufficiently  comprehensive  to  include  any  repugnant 
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provision  of  law  wherever  found,  has  been  held  not  to  repeal 
provisions  of  city  charter  which  were  repugnant  to  such  gen- 
eral law.  (Walworth  Co.  v.  Whitewater,  Janesville  v.  Markoe, 
and  Staie  v.  Branin,  supra.) 

It  is  true  that  in  the  title  and  in  the  body  of  the  act  of 
1881,  city  and  county  officers  are  mentioned  in  connection 
with  county  and  township  officers.  But  the  significance  of 
that  is  not  so  important  as  it  might  at  first  blush  appear. 

It  is  only  in  cases  where  the  charter  of  a  municipal  corpo- 
ration contains  provisions  upon  a  certain  subject,  that  a  con- 
flicting general  law  upon  the  same  subject,  is  inoperative, 
within  such  municipal  corporation.  If  neither  the  Consolida- 
tion Act  nor  any  special  statute  relating  exclusively  to  the 
City  and  County  of  San  Francisco  had  provided  at  what  time 
elections  should  be  held  for  the  officers  of  said  city  and  county, 
the  general  statute  upon  that  subject  would  have  had  the 
same  force  and  effect  within  3aid  city  and  county  as  it  has 
elsewhere.  It  doubtless  applies  to  municipal  corporations 
whose  charters  contain  no  provision  in  conflict  with  that  of 
the  general  statute  upon  that  subject  And  to  none  other,  I 
think.  (State  v.  Mayor,  33  N.  J.  Law,  57 ;  Cross  v.  Mayor, 
18  N.  J.  Eq.  305.)  The  reason  of  the  rule  is  doubtless  this: 
Whether  a  general  law  repeals  a  charter  or  other  special  act 
in  conflict  with  it,  depends  upon  the  intention  of  the  Legis^ 
lature ;  and  the  Courts  have  always  assumed  that  if  the  Legis- 
lature intended  by  a  general  statute  to  divest  a  mimicipal 
corporation  of  any  right,  privilege,  or  power  conferred  upon 
it  by  a  special  act,  the  latter  vrould  be  in  some  way  immis- 
takably  referred  to  in  such  general  statute.  Perhaps  a  clause 
in  the  latter  repealing  all  special  acts  in  conflict  with  it  might 
be  sufficient.  (Bank  v.  Bridges,  30  N.  J.  Law,  112;  State 
V.  Morristown,  33  id.  57.)  But  in  the  absence  of  any  refers 
ence  whatever  in  the  general  statute  to  charters  or  municipal 
corporations  or  special  acts  relating  exclusively  thereto,  the 
rule  is  well  settled  that  the  provisions  of  such  charters  and 
special  acts  are  not  affected  by  the  provisions  of  a  general 
statute  repugnant  thereto.  (Noy's  Maxims,  19;  Gregory's 
Case,  6  Co.  20.) 

There  is  another  circumstance  which  seems  to  me  entitled  to 
some  consideration  in  the  discussion  of  this  question.     The 
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act  of  1881  is  entitled  '^  An  act  to  amend  section  4109  of  '  An 
act  to  establish  a  Politioal  Code,'  approved  March  12thy  1872, 
relating  to  the  election  of  county,  city  and  county,  and  town- 
ship officers,  and  to  repeal  sections  4024,  4027,  and  4111  of 
said  Political  Code." 

If  it  was  the  intention  of  the  Legislature  to  amend  or  repeal 
the  provisions  of  any  other  statute  than  that  specified,  it  is 
difficult  to  conceive  of  a  title  more  repugnant  than  this  is,  to 
that  provision  of  the  Constitution  which  requires  that  the 
subject  of  every  act  shall  be  expressed  in  its  title.  The  sub- 
ject of  this  act,  as  expressed  in  its  title,  is  the  amendment  and 
repeal  of  certain  specified  sections  of  the  Political  Code.  That 
is  its  full  scope  and  object,  as  expressed  in  its  title.  And  as 
to  any  subject  embraced  in  the  act,  and  not  expressed  in  its 
title,  the  act  is  void.  (Const,  art  iv,  §  24.)  If  it  was  the  in- 
tention to  amend  or  repeal  any  of  the  provisions  of  any  other 
statute  or  statutes,  it  should  have  been  expressed  in  the  title. 
As  it  is  not,  the  Constitution  limits  its  operation  to  the  sub- 
ject expressed  in  the  title.  Ezpresaio  unUis  est  exclusio  aU 
terius.  If  intended  to  repeal  or  amend  any  special  act  relat- 
ing exclusively  to  the  City  and  Coimty  of  San  Francisco,  no 
title  would  be  more  misleading  than  the  one  chosen  to  express 
that  intention.  And  the  test  which  Courts,  in  determining 
whether  the  subjects  of  acts  were  sufficiently  expressed  in 
their  titles,  have  applied  to  them,  is  whether  such  titles  were 
of  a  character  to  mislead  the  public  or  the  members  of  the 
Legislature,  as  to  the  subjects  embraced  in  such  acts.  As  I 
view  it,  the  Legislature  has  not  in  the  body  of  the  act  of  1881 
attempted  to  repeal  the  special  act  relating  to  the  election  of 
officers,  for  the  City  and  County  of  San  Francisco,  and  that 
if  such  intention  were  manifest  in  the  body  of  the  act,  the 
failure  to  express  it  in  its  title  would  render  it  void. 

There  is  still  another  reason  for  holding  that  the  Legislature 
did  not  intend  by  the  passage  of  said  general  act  to  repeal 
said  special  act  The  general  act  was  intended  to,  and  has 
become  a  part  of  the  Political  Code,  and  nothing  in  that  code 
can  affect  the  provisions  of  the  Consolidation  Act  or  any  act 
amending  or  supplementing  it.  (Pol.  Code,  19.)  Upon  this 
question  the  code  is  to  be  construed  as  it  would  be  if  it  had 
been  originally  enacted  in  its  present  form. 
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An  impression,  however,  seems  to  prevail,  to  some  extent, 
that  some  of  the  provisions  of  the  new  Constitution  have  a 
bearing  upon  this  question.  Under  the  Constitution,  corpo- 
rations for  municipal  purposes  can  not  be  created  by  special 
laws,  and  those  organized  before  as  well  as  those  which  might 
be  organized  after  the  Constitution  went  into  effect  are  sub- 
ject to  and  controlled  by  general  laws,  i.  6.,  general  laws  re- 
lating to  such  corporations,  or  relating  to  subjects  not  pro- 
vided for  in  the  charters  of  such  corporations.  (Const,  art 
xi,  §  6.)  A  city  or  a  city  and  o^tmty,  by  becoming  incorpo- 
rated, does  not  cease  to  be  a  component  part  of  the  State.  It 
must  have,  within  it,  officers  who  will  perform  duties  cor- 
responding to  those  performed  by  county  officers.  This  was 
clearly  recognized  by  the  Legislature  which  passed  the  Con- 
solidation Act  of  the  City  and  County  of  San  Francisco. 
Section  4  of  that  act  provides  that,  "  All  the  powers  and 
duties  of  county  officers,  excepting  those  relating  to  Super- 
visors and  Boards  of  Supervisors,  so  far  as  the  same  are  not 
repealed  nor  altered  by  the  provisions  of  this  act,  shall  be 
considered  as  applicable  to  officers  of  the  said  City  and  County 
of  San  Francisco,  acting  or  elected  under  this  act" 

It  is  contended,  however,  that  a  general  law,  fixing  the 
time  for  the  election  of  county  officers,  applies  to  a  consoli- 
dated municipal  government,  because  it  is  provided  in  section 
7  of  article  xi  of  the  Constitution,  that  the  provisions  of  it 
"  applicable  to  counties,  so  far  as  not  inconsistent  or  not  pro- 
hibited to  cities,  shall  be  applicable  to  such  consolidated  gov- 
ernment." This  probably  means  that  any  provisions  of  the 
Constitution  applicable  to  counties,  which  are  not  inconsist- 
ent with  any  provision  of  the  Constitution,  applicable  to 
cities,  shall  be  applicable  to  a  consolidated  government,  unless 
such  provisions  are  prohibited  to  cities  by  the  Constitution. 
But  the  provisions  of  this  section  are  clearly  prospective,  and 
have  reference  to  such  city  and  county  governments  as  might 
be  merged  into  one  principal  government  after  the  Constitu- 
tion went  into  effect  This  is  made  apparent,  not  only  by  the 
language  of  that  section,  but  more  clearly  so  by  a  special  pro- 
vision in  section  6,  applicable  to  cities  incorporated  and  or- 
ganized prior  to  the  adoption  of  the  new  Constitution,  to 
which  the  option  is  g^v«n  to  organise  under  general  laws, 
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when  such  shall  be  passed  for  their  incorporation,  or  to  con- 
tinue to  be  municipal  corporations  under  the  charters  or  acts 
of  incorporation  passed  prior  to  the  adoption  of  the  Constitu- 
tion. This,  as  was  said  in  Desmond  v.  Dunn,  55  CaL  242, 
is  clearly  implied,  and  it  would  require  very  plain  language 
to  convince  me  that  such  was  not  the  intention  of  the  framers 
of  the  Constitution. 

Neither  the  act  of  April  2d,  1866,  nor  of  March  80th,  1872, 
provides  for  the  election  of  a  Police  Judge  at  the  time  of  the 
election  of  other  officers  of  said  city  and  county;  and  the  office 
of  Chief  of  Police  is  no  longer  elective. 

Section  4109  of  the  Political  Code  before  the  amendment 
of  March  7th,  1881,  contained  a  special  clause  in  which  the 
time  of  the  election  and  term  of  office  of  the  Assessor  of  the 
City  and  County  of  San  Francisco  are  fixed.  Neither  as 
originally  enacted,  nor  as  amended,  does  that  section  provide 
for  the  election  of  Assessor  this  year.  It  clearly  follows  that 
an  Assessor  is  not  one  of  the  officers  to  be  elected  this  year  in 
said  city  and  county. 

With  the  exception  of  Police  Court  Judges,  Chief  of  Police, 
and  Assessor,  all  the  elective  officers  of  the  City  and  Coimty 
of  San  Francisco  must  be  elected  at  the  time  fixed  by  the  acts 
of  April  2d,  1866,  and  March  30th,  1872.  I  think  the  writ 
should  issue  as  prayed. 

Boss,  J.y  concurring. 

I  concur  in  the  judgment  It  is  not  denied  by  any  one 
that  there  is  now  in  existence  a  law  requiring  an  election  for 
the  elective  municipal  officers  of  the  City  and  County  of  San 
Francisco,  to  be  held  on  the  first  Wednesday  in  September  of 
the  present  year,  unless  the  act  of  Legislature  adopted  May 
7th,  1881,  has  repealed  it. 

It  is  obvious  that  to  postpone  such  election  would  be,  in 
effect,  to  extend  the  terms  of  the  incumbents  of  those  offices. 
To  do  this  would  be  in  direct  violation  of  section  9  of  article 
xi  of  the  Constitution,  which  declares  that  the  term  of  no 
county,  city,  town,  or  municipal  officer  shall  be  extended  be- 
yond the  period  for  which  he  is  elected  or  appointed.  There- 
fore, if  the  aim  of  the  act  of  1881  was  to  postpone  the  elec- 
tion for  the  elective  municipal  officers  of  the  City  and  County 
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of  San  Francisco,  it  would  fail  in  such  purpose,  because  con- 
travening the  Constitution  of  the  State.  But  I  do  not  under- 
stand that  such  was  the  object  of  that  act,  but  rather  that  it 
was  to  provide  for  a  uniform  system  of  elections  for  all  elective 
county,  city  and  county,  and  township  officers  in  the  State  on  the 
even-numbered  years,  commencing  in  the  year  1882. 

In  my  opinion  this  a,ct  relates  to  the  City  and  County  of 
San  Francisco  as  well  as  to  every  other  part  of  the  State, 
but,  upon  well-established  principles,  it  repeals  only  such  por- 
tions of  the  existing  laws  upon  the  subject  to  which  it  relates  as 
conflict  with  its  own  provisions.  I  see  no  conflict  between  the 
act  of  1881  and  the  law  requiring  an  election  to  be  held  in  the 
City  and  County  of  San  Francisco  in  September  of  the  present 
year.  The  act  of  1881  provides  for  a  general  election  in  the 
year  of  1882,  and  every  second  year  thereafter,  of  all  elective 
county,  city  and  county,  and  township  officers,  except  Superior 
Court  Judges,  Superintendents  of  Schools,  and  Assessors.  The 
effect  of  this  legislation  vrill  be  to  shorten  the  terms  of  such 
officers  as  shall  be  elected  the  present  year  under  existing 
laws,  inasmuch  as  the  terms  of  such  officers  are,  under  such 
laws,  fixed  at  two  years.  But  there  is  nothing  in  the  Con- 
stitution forbidding  the  Legislature  shortening  the  terms  of 
6uch  officers.  To  the  extent  of  this  conflict,  but  only 
to  that  extent,  is  the  old  law  repealed  by  the  new.  Hence 
I  conclude  that  under  the  act  of  April  2d,  1866,  as 
amended  March  7th,  1872,  there  must  be  held  on  the  first 
Wednesday  in  September  of  the  present  year  an  election  for  the 
elective  municipal  officers  of  the  City  and  County  of 
San  Francisco;  that  the  terms  of  the  officers  so  elected 
will  extend  to  the  first  Monday  after  the  1st  day  of  January, 
1883,  when  they  will  be  succeeded  by  such  officers  as  may  be 
elected  at  the  general  election  to  be  held  in  the  year  1882,  under 
and  by  virtue  of  the  act  of  the  Legislature  approved  May  7th, 
1881. 

I  think  it  proper  to  add  the  reasons  which  lead  me  to  say  that 
the  act  of  May  7th,  1881,  applies  to  the  City  and  County  of 
San  Francisco  as  well  as  to  all  other  parts  of  the  State. 

Section  6  of  article  xi  of  the  Constitution  provides  that 
"  Corporations  for  municipal  purposes  shall  not  be  created  by 
special  laws,  but  the  Legislature  by  general  laws  shall  provide 
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for  the  incorporation,  organization,  and  classification  in  pro- 
portion to  population,  of  cities  and  towns,  which  laws  may  bo 
altered,  amended,  or  repealed."  These  provisions  are  clearly 
prospective;  but  the  framers  of  the  Constitution,  recognizing 
the  fact  that  there  were  municipal  corporations  already  in 
existence,  proceeded,  in  the  same  section,  as  follows :  '^  Cities 
and  towns  heretofore  organized  or  incorporated  may  become 
organized  under  such  general  laws  whenever  a  majority  of 
the  electors  voting  at  a  general  election  shall  so  determine, 
and  shall  organize  in  conformity  therewith.''  And  by  the 
succeeding  section  the  provisions  of  the  Constitution,  appli* 
cable  to  cities,  and  also  those  applicable  to  counties,  so  far  as 
not  inconsistent  or  not  prohibited  to  cities,  are  made  appli- 
cable to  consolidated  city  and  county  governments.  Accord- 
ingly it  was  held  in  Desmond  v.  Dunn,  55  Cal.  242,  that  the 
Consolidation  Act  of  the  City  and  County  of  San  Francisco 
can  not  be  vacated  or  abrogated  by  any  general  act  of  incor- 
poration until  a  majority  of  the  electors  of  the  City  and 
County  of  San  Francisco  determine  to  become  organized 
under  such  general  act  But  while  the  City  and  County  of 
San  Francisco  can  not  be  compelled  to  surrender  its  present 
charter  for  one  it  does  not  want,  as  was  decided  in-  Desmond 
y.  Dunn,  and  can  not  be  affected  by  special  legislation  under 
the  guise  of  laws  relating  to  cities,  or  cities  and  coimties  con- 
taining a  population  of  more  than  one  hundred  thousand  in- 
habitants, as  was  decided  in  Earle  v.  The  Board  of  Educor 
turn,  yet  the  City  and  County  of  San  Francisco  remains  a 
subdivision  of  the  State,  and  is  not  entirely  free  from  legis- 
lative control;  for  in  the  same  section  of  the  Constitution, 
in  which  the  then  existing  city  and  town  organizations 
are  recognized,  and  the  continuance  of  their  existing  chap- 
ters permitted,  it  is  declared  that  "  cities  or  towns  heretofore 
*  *  *  organized  ♦  ♦  *  shall  be  subject  to  and  con- 
trolled by  general  laws."  Unless  this  was  so,  in  the  matter 
of  elections,  for  instance  -*  the  question  before  us  in  the  pres- 
ent case  —  none  ever  could  be  held  in  the  City  and  County  of 
San  Francisco  on  the  even-numbered  years,  so  long  as  the 
present  charter  of  that  city  and  county  exists,  for  by  it  the 
elections  are  required  to  be  held  on  the  0(!<2-numbered  years. 
Yet  the  Constitution,  in  section  6  of  article  zi,  declares  that 
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"  the  Legislature,  by  general  and  uniform  laws,  shall  provide 
for  the  election  or  appointment,  in  the  several  counties,  of 
Boards  of  Supervisors,  Sheriffs,  County  Clerks,  District  At- 
torneys, and  such  other  county,  township,  and  municipaJ' 
officers  as  public  convenience  may  require,  and  shall  prescribe 
their  duties  and  fix  their  terms  of  office."  Pursuant  to  this 
mandate  of  the  Constitution,  and  by  virtue  of  the  power 
thus  conferred,  the  Legislature  passed  the  act  of  May  7th, 
18811  That  act  does  not  purport  to  be  limited  on  its  face, 
nor,  in  n^y  opinion,  is  it  so  in  its  operation;  but  it  is  a  general 
and  uniform  law,  upon  a  subject  expressly  committed  to  the 
Legislature  by  the  Constitution,  itself,  and  upon  which  the  Leg- 
islature was,  by  the  Constitution,  commanded  to  act,  not  for  aU 
the  State  except  the  City  and  County  of  San  Francisco,  but 
for  the  whole  State,  including  that  city  and  county,  in  order 
that  there  might  be  a  uniform  system  of  elections  throu^^out 
the  State  for  the  elective  officers 

MoKiNSTBT,  J.y  concurring: 

I  concur  in  the  judgment.  In  my  opinion  the  act  of  May 
7th,  1881,  in  so  far  as  it  may  operate  to  extend  for  a  definita 
period  the  terms  of  office  of  the  officers  named  in  section  9 
of  article  xi  of  the  Constitution,  contravenes  the  last  clause  of 
that  section. 

THOJurroN,  J.,  concurred  in  the  opinion  of  Mr.  Justice  Mo» 

EiNSTBT. 

MosRisoir,  C.  J.,  concurring: 

I  concur  in  the  conclusion  that  there  should  be  an  election 
of  municipal  officers  within  and  for  the  City  and  County  of 
San  Francisco  in  September  of  the  present  year,  but  upon 
the  question  whether  or  not  the  act  of  1881  applies  to  said 
city  and  county,  I  express  no  opinion,  as  I  do  not  deem  it  neces- 
sary to  pass  upon  that  question  in  this  case.  I  also  concur  in 
the  opinion  of  Mr.  Justice  Sharpstein  that  neither  the  Assessor 
nor  Police  Judges  are  to  be  elected  this  year. 

Mybigx,  J.,  dissenting: 

In  dissenting  from  the  judgment  of  the  Court  in  Bntian  t. 
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Ralloch,  I  took  occasion  to  express  the  view  that,  according 
to  the  Constitution  of  this  State,  the  elections  of  all  officers, 
whether  State,  County,  township,  or  municipal,  were  to  occur 
on  the  even-numhered  years,  whatever  may  be  the  length  of 
the  terms  respectively.  I  see  no  reason  for  changing  the 
views  then  expressed.  It  necessarily  follows,  in  my  opinion, 
that  no  election  for  any  officer  can  be  held  in  the  year  1881; 
that  no  election  can  be  held  until  the  first  Tuesday  after  the 
first  Monday  in  November,  1882.  In  San  Francisco  the  "  Con- 
solidation Act''  remains  in  force  except  as  to  such  parts  as 
are  in  conflict  with  the  Constitution.  It  is  in  conflict  with 
the  Constitution  as  to  the  time  of  holding  elections,  and  as  to 
the  commencement  of  the  terms  of  office.  It  may  be  asked, 
when  did  the  terms  of  office  of  persons  throughout  the  State 
holding  county,  township,  and  municipal  offices  in  1880  ex- 
pire? I  think  the  Constitution  answers  the  question,  viz.: 
On  the  first  Monday  after  the  first  day  of  January,  1881,  and 
where  there  v^ere  no  elections  of  successors,  the  incumbents 
are  in  office  holding  over,  awaiting  the  election  or  appoint- 
ment of  successors. 

McKss^  J«,  dissenting: 

I  dissent  The  act  of  1881,  referred  to  in  the  prevailing 
opinion,  is  a  general  law  enacted  by  the  Legislature,  in  pursu- 
ance of  the  provisions  of  section  6,  article  xi,  of  the  Constitu- 
tion, for  the  purpose  of  bringing  elections  throughout  the 
State  into  harmony  with  the  provisions  of  the  Constitution, 
which  require  that  all  elections  shall  be  held  in  even-numbered 
years.  That  such  was  the  intention  of  the  Legislature  in 
passing  the  act  is  evident  from  its  language.  The  act  took 
effect  immediately  upon  its  passage,  and  it  is  now,  with  those 
provisions  of  the  Constitution  which  it  is  intended  to  enforce, 
the  law  of  the  land.  There  can  be  no  doubt  that,  by  its  terms, 
it  includes  the  City  and  County  of  San  Francisco.  The  pro- 
visions of  the  Consolidation  Act  of  that  city  which  are  in  con- 
flict with  it,  must  therefore  give  way  to  it,  for,  as  a  general 
and  uniform  law  intended  to  enforce  the  provisions  of  the 
Constitution,  it  has  superseded  and  annulled  all  previous  regu- 
lations—  general  or  special  —  upon  the  same  subject.  That 
being  the  case,  there  is  not,  in  my  judgment,  any  law  which 
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authorizes  an  election  to  beheld  in  the  City  and  County  of 
San  Francisco  until  the  year  1882. 

The  question  of  public  convenience  is  not  invoked  in  the 
case.  Legally,  however,  the  public  will  suffer  no  incon- 
venience. Those  in  office,  although  the  terms  of  office  for 
which  they  were  elected  have  expired,  are  entitled  to  continue 
to  discharge  the  duties  of  their  office  until  their  successors  are 
elected  and  qualified.  A  temporary  incumbent  is  a  cZe  jure 
officer,  and  his  term  of  office  is  not  extended  within  the  intent 
and  meaning  of  the  constitutional  provision  referred  to  by 
Justice  Boss* 


(No.  7,812.—  In  Bank.] 


iu  W.  BISHOP  V.  THE  COUNCIL  OP  THE  CITY  OP 

OAKLAND. 

JVSTICMI     OF    TBM     PlACfl  —  CONSTITUTIONAI.     LiLW  —  BLBCTIONS. —  ThS    People 

em  reL  Pennie  t.  Ransom,  eupra,  658,  affirmed. 
IB^— Id.-— Id. —  Cims  —  Local  ob  Special  Laws  —  QsNaaiL  Laws  —  Dar- 
iirznoNS. —  The  proylslonB  of  section  103  of  the  Code  of  CItII  Procedure,  re- 
latlng  to  the  election  of  Jnstlces  of  the  Peace  in  cities,  is  a  general  and  not 
a  special  or  local  law,  and  is,  therefore,  not  in  contraTention  of  anj  of  the 
provisions  of  article  It  of  the  Constitution,  or  of  the  provisions  of  seetloa 
9,  article  zl;  nor  are  thej  in  contravention  of  section  11,  article  vl,  of  the 
Constitntion : 
Bold,  accordingly.  That  It  was  the  duty  of  the  defendant  to  provide  the 
plaintlfT  —  a  city  Justice  of  the  Peace  —  with  a  suitable  office. 

Appeal  from  a  judgment  for  the  plaintiff  for  a  peremptory 
writ  of  mandamus  against  the  defendant,  and  from  an  order 
denying  a  new  trial  in  the  Superior  Court  of  Alameda  County. 
Cbane^  J. 

J.  M.  Poston,  for  Appellant 

The  act  (section  103,  Code  Civ.  Proc.)  is  local  and  special, 
and  is,  therefore  in  conflict  with  the  following  several  provisions 
of  the  Constitution:  Art  iv,  §  25,  Subds.  1,  3,  28,  29,  32;  art 
3d,  §§  6,  6;  Desmond  v.  Dunn,  55  Cal.  260;  Earle  v.  Board  of 
Edu^ion,  id.  490;  Ex  parte  WilUam  Westerfield,  id.  551; 
The  State  v.  Mitchell,  31  Ohio  St  607;  Devine  v.  Commis- 
sioners  of  Cook  County,  84  111.  592;  People  v.  Wright,  70 
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id.  399;  People  v.  Allen,  42  X.  Y.  412;  People  v.  Cooper,  83 
111.  591;  People  v.  Albertson,  65  N.  Y.  50.  The  operation  of 
the  act  is  not  uniform.  (Const.,  art  i,  §  11 ;  Brooks  v.  Hyde, 
87  CaL  375 ;  Bourland  v.  Eildreth,  26  id.  256.)  A  Justice 
of  the  Peace  must  be  elected,  not  appointed.  (Const.,  art. 
vi,  §  11;  art  xxii,  §  10.)  "An  election  is  that  method  of 
choosing  an  officer  by  which  each  voter  over  whom  the  officer 
has  jurisdiction,  has  or  may  have  a  voice  in  the  choosing." 
Section  103  of  the  Code  of  Civil  Procedure  provides  that  a 
city  justice  shall  be  elected  by  the  electors  of  the  city ;  if  any 
territorial  jurisdiction  whatever  is  given  him  it  is  given  by 
section  106  of  the  Code  of  Civil  Procedure,  and  extends  to 
the  limits  of  the  township.  Section  103  of  the  Code  of  Civil 
Procedure,  and  the  chapter  of  the  code  containing  it,  conflicts 
with,  and,  if  valid  and  applicable  to  the  City  of  Oakland,  it 
amends  the  charter  of  the  city  in  several  very  material  par- 
ticulars. (Statute  of  1862,  pp.  339,  340,  351,  §  4;  Statutes  of 
1863-64,  p.  393;  Statutes  of  1865-66,  p.  194;  Statutes  of 
1873-74,  p.  805,  §  4.)  The  City  of  Oakland  was  incorporator! 
years  before  the  adoption  of  the  present  Constitution,  and  its 
charter  cannot  be  changed  or  amended  except  in  the  manner 
pointed  out  in  the  Constitution.  Ifo  general  law  has  any  ap- 
plication to  the  city  except  it  be  passed  and  adopted  in  the 
manner  prescribed.  (Constitution,  art.  xi,  §  6;  Desmond  v. 
Dunn,  55  Cal.  246;  Commonwealth  v.  The  Council  of  Mont- 
rose, 52  Pa.  St.  391 ;  Dwarris  on  Stats.,  765 ;  Wise  v.  Button, 
25  Wise  109;  Cooky's  Const.  Lim.,  63;  Wood  v.  Board  of 
Election  Commissioners,  supra,  561;  The  State  v.  The  Town 
of  Clark,  23  Minn.  429 ;  State  v.  Macon  County  Court,  41  Mo. 
453 ;  SUick  v.  Maysville  &  Lexington  R.  R.  Co.,  18  B.  Mon« 
17-19;  State  ex  rel,  v.  Macon  County  Court,  41  Mo.  467; 
Covington  v.  East  St.  Louis,  78  111.  550 ;  AUbyer  v.  The  State, 
10  Ohio  St  589;  Pol.  Code,  §§  19,  4480,  Subd.  1;  Ex  parte 
Simpson,  47  CaL  127.) 

/.  0.  McCaUum,  for  Bespondent. 

The  act  of  April  Ist,  1880  (amending  §  103,  Code  Civ. 
Proa),  is  constitutional  (The  People  ex  rel.  Pennie  v.  Ran- 
eom,  supra,  568;  Wqad  t.  Board  of  Election  Commissioners, 
Mupra,  561.) 
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Thornton,  J.: 

This  is  an  appeal  prosecuted  by  defendant  from  a  judgment 
in  an  application  for  a  writ  of  mandamus,  commanding  the 
defendant  to  furnish  the  plaintiff  with  a  proper  office  in  which 
to  bold  his  Court  as  a  Justice  of  the  Peace  of  the  City  of 
Oakland,  and  from  an  order  denying  a  new  trial  in  the  same 
proceeding. 

Various  constitutional  questions  are  made  in  the  brief  filed 
on  behalf  of  the  appellant,  which  were  all  considered  and 
passed  on  in  the  case  of  the  People  ex  rel.  Pennie  v.  Ransom, 
supra,  658.  We  consider  these  questions  as  settled  by  that 
decision,  and  that  they  are  no  longer  open  for  examination  in 
this  Court. 

It  is  contended  on  behalf  of  the  appellant  that  the  law  re- 
quires a  Justice  of  the  Peace  to  be  elected  —  not  appointed. 
This  is  clearly  so.  But  as  the  plaintiff  was  elected  we  can 
not  see  how  the  question  arises.  His  election  was  held  under 
a  valid  law,  general  and  uniform  in  its  operation,  enacted 
April  1st,  1880,  to  pass  which  ample  power  is  vested  in  the 
Legislature  by  the  Constitution.     (See  art  vi,  §  11.) 

By  section  103  of  the  Code  of  Civil  Procedure,  as  enacted 
in  the  statute  just  referred  to,  it  is  provided  that  "  in  every 
city  having  twenty  thousand  and  not  more  than  one  hundred 
thousand  inhabitants,  two  Justices  of  the  Peace  "  are  to  be 
elected  by  the  electors  of  such  cities  respectively.  This  pro- 
vision is  not  local  or  special  because  confined  to  cities  having 
twenty  thousand  and  up  to  one  hundred  thousand  inhabitants. 
It  applies  to  all  cities  of  that  class,  and  the  power  of  classifi- 
cation is  conferred  by  the  grant  of  power  in  the  section  of 
the  Constitutioii  above  cited,  where  the  Legislature  is  vested 
with  authority  'o  determine  the  number  of  Justices  of  the 
Peace  in  each  of  the  political  divisions  of  the  State  men- 
tioned in  it,  among  which  political  divisions  cities  are  included. 
We  find  nothing  in  article  iv  of  the  Constitution  of  this  State 
which  inhibits  such  legislation. 

It  appears  from  the  findiniL^^  that  the  City  of  Oakland  was 
duly  incorporated  by  an  act  of  the  Legislature,  approved 
March  25th,  1854,  and  has  been  and  was  a  municipal  corpora- 
tion when  the  judgment  in  this  case  was  rendered;  that  it 
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had  at  the  time  of  the  approval  of  the  act  of  the  Legislature 
above  referred  to,  approved  April  Ist,  1880,  and  ever  since 
has  had,  a  population  of  more  than  twenty  thousand  and  less 
ihan  one  hundred  thousand  inhabitants;  that  plaintiff  was 
legally  elected  at  the  general  election  in  1880  as  a  Justice  of 
the  Peace  of  the  City  of  Oakland,  received  his  certificate  of 
election  in  accordance  with  law,  has  properly  qualified  as  such 
Justice,  and  was  acting  as  such  when  this  proceeding  was 
commenced. 

It  is  provided  by  section  103,  above  cited,  that  "  every  Jus- 
tice of  the  Peace  in  any  city  having  over  ten  thousand  inhab- 
itants ♦  ♦  ♦  shall  be  provided  by  the  city  authorities 
with  a  suitable  office  in  which  to  hold  his  Court" 

This  provision  is  plain.  We  can  not  see  how  it  could  be 
made  plainer.  It  is  an  ample  investiture  of  the  defendant 
with  authority  to  do  the  act  commanded,  and  is  a  full  war- 
rant for  so  doing.  It  invests  the  defendant  with  all  means 
necessary  and  proper  to  execute  the  command  expressed  in 
the  clause  of  the  statute  above  quoted.  The  authority  thus 
conferied  is  as  ample  as  if  it  were  given  in  the  charter  of  the 
City  of  Oakland. 

By  the  provisions  of  article  xi,  section  6,  of  the  Constitu- 
tion, the  cities  heretofore  organized  shall  be  subject  to  and  con- 
trolled by  general  laws.  What  the  limits  of  this  power  are, 
it  is  unnecessary  to  state  in  this  cause,  but  we  have  no  doubt 
it  applies  to  the  judiciary  of  the  State,  of  which  Justices  of 
the  Peace  form  a  part,  and  a  very  important  part.  (Const., 
art.  vi,  §  1.)  In  fact  the  power  to  legislate  on  this  matter  is 
fully  given  to  the  State  Legislature  by  section  11  of  the  arti- 
cle last  cited,  and  we  find  no  limitation  of  this  power  in 
article  xi. 

Several  other  questions  were  discussed  in  the  brief  of  coun- 
sel for  appellant,  but  in  our  view  they  are  entirely  irrelevant 
to  the  points  on  which  this  cause  turns. 

There  is  nothing  in  the  previous  decisions  of  this  Court  not 
in  consonance  with  the  conclusion  here  reached. 

We  find  no  error  in  the  record  in  this  cause,  and  the  judg- 
ment and  order  are  affirmed. 

]lfoRBisoN^  0.  J.,  and  Mtbiox^  J.,  oonourred. 
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Shaepstein,  J.,  concurring: 

The  Legislature  has  the  power  to  determine  the  number  of 
Justices  of  the  Peace  to  be  elected  in  incorporated  cities 
(Const.,  art.  vi,  §  11),  and  is  not  prohibited  from  doing  so  by 
a  local  or  special  law.     (  Const.,  art  iv,  §  25.) 


[Na  7,896.—  In  Bank.] 


CHARLES  C.  JENKS  v.  THE  COUNCIL  OF  THE  CITY 
OE  OAKLAND. 

Justices  of  thb  Pbacb  —  Cities  —  Constitdtional  Law  —  Elibctions  — 
Local  ob  Special  Laws  —  Genbbal  Laws  —  Definitions.  —  Bishop  T. 
The  Council  of  the  City  of  OaJdand,  aupra,  572,  afBrmed. 

Id. —  Id. —  Salary  op  City  Justice  —  Construction  op  Code, —  It  Is  the 
Intention  of  section  103,  though  not  expressly  so  stated,  that  the  salaries 
of  city  Justices  of  the  Peace  shall  be  paid  by  the  city  for  which  they  are 
elected,  and  also  that  they  shall  be  paid  monthly. 

Appeal  from  a  judgment  for  the  plaintiff  for  a  peremptory 
writ  of  mandamus  against  the  defendant  in  the  Superior 
Court  of  Alameda  County.    Ceanb,  J. 

J.  M.  Poston,  for  Appellant 

The  charter  of  the  City  of  Oakland  does  not  provide  for 
the  payment  of  any  such  salary;  neither  does  the  Code  of 
Civil  Procedure,  nor  any  other  code  or  law.  It  must  fall 
within  the  general  provisions  of  section  1029  of  the  Political 
Code,  which  provides  as  follows :  "  Unless  otherwise  provided 
by  law,  the  salaries  of  officers  must  he  paid  out  of  the  General 
Fund  in  the  State  Treasury."  Especially  does  it  fall  within 
this  section  if,  as  was  claimed  in  the  Court  below,  the  office  ifl 
a  State  office,  a  part  of  the  general  judicial  system  for  the 
State.  The  salary  is  an  annual  salary ;  the  word  "  annual "  is 
emphasized  by  repetition  in  the  slightly  modified  form  "per 
annum.**  The  salary  is  not  due,  on  well-settled  principles  of 
law,  until  the  end  of  the  year.  There  is  nothing  in  the  fact 
that  it  has  become  a  custom  in  the  city  of  Oakland  to  pay 
annual  salaries  in  monthly  installments;  it  is  a  custom  diat 
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may  be  changed  at  any  time  at  the  will  of  the  Council;  just 
as  an  ordinance  may  be  repealed  or  a  resolution  rescinded* 

J.  0.  McCallum,  for  Respondent. 

It  is  alleged  in  the  complaint  and  admitted  by  the  appel- 
lant that  it  has  always  been  the  custom  in  this  State  and  in  the 
City  of  Oakland,  and  is  now  in  all  other  cases,  to  pay  such 
annual  salaries  pro  rata  monthly.  There  can  be  no  serious 
question  as  to  the  intention  that  the  city  Justices  were  to  re- 
ceive their  salaries  from  the  city  whiich  receives  the  fees  for 
their  services. 

Tll DENTON,   J.: 

All  the  questions  which  arise  in  this  case  are  passed  on  in 
Bishop  V.  The  Council  of  the  City  of  Oakland,  supra,  672, 
save  one,  which  we  will  proceed  to  examine. 

This  question  relates  to  the  salary  of  a  Justice  of  the  Peace-of 
the  City  of  Oakland.  By  the  provisions  of  section  103  of  the 
Code  of  Civil  Procedure,  as  enacted  by  the  act  of  April  1st, 
1880  (see  amendments  to  the  Code  of  Civil  Procedure,  p.  34), 
it  is  provided  that  every  Justice  of  the  Peace  in  any  city  having 
over  ten  thousand  inhabitants,  shall  receive  an  annual  salary  of 
two  thousand  dollars  per  annum;  and  further,  that  all  fees 
which  are  by  law  chargeable  for  services  rendered  by  such 
Justices  of  the  Peace  in  the  cities  aforesaid,  shall  be  by  them 
respectively  collected,  and  on  the  first  Monday  in  each  month 
every  such  Justice  shall  make  report  under  oath  to  the  City 
Treasurer  of  the  amount  of  fees  so  by  him  collected,  and  pay 
the  amount  so  reported  into  the  City  Treasury,  to  the  credit  of 
the  General  Fund  thereof. 

It  is  objected  that  it  is  not  provided  in  the  statute  that  the 
salary  is  to  be  paid  by  the  City  of  Oakland.  It  is  not  ex- 
pressly so  stated,  but  we  are  of  opinion  that  it  was  the  intentioH 
of  the  Legislature  that  the  salary  should  be  paid  by  the  city. 
This  intention  is  in  our  judgment  clearly  manifested  by  the 
requirement  that  the  fees  of  office  collected  by  the  Justice 
ahould  be  paid  into  the  City  Treasury. 

But  it  is  said  that  monthly  payments  of  this  salary  are  not 
provided  for  by  law.  The  payment  of  Balaries  to  pubUc  offi- 
eers  monthly,  where  not  otberwiae  provided  l^  law,  is  nni- 
YoL.  Lviii.—  tr 
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versal  in  this  State.  We  do  not  know  of  an  exception.  It 
is  so  provided  by  statute  as  to  officers  whose  salaries  are  paid 
out  of  the  State  Treasury.  (Political  Code,  §  1029.)  It  is 
averred  in  the  petition  in  this  cause  that  it  has  always  been 
the  practice,  usage,  and  custom  of  the  authorities  of  the  CSty  of 
Oakland,  ever  since  the  organization  of  the  city  government, 
and  still  is,  to  pay  all  officers  entitled  to  annual  salaries  out 
of  the  City  Treasury  pro  rata  monthly;  that  the  only  excep- 
tion is  as  to  the  Justices  of  the  Peace  elected  under  the  statute 
of  1880,  to  whom  they  refuse  to  pay  any  salary  whatever. 
These  averments  are  not  denied  in  the  answer. 

Under  these  cilrcumstances,  it  is  our  judgment  that  the  plaint- 
iff, is  entitled  to  have  his  salary  paid  to  him  pro  rata  every 
month  at  the  rate  of  two  thousand  dollars  per  annum,  and  that 
the  judgment  of  the  Court  below  and  its  order  denying  de- 
fendant's motion  for  a  new  trial  are  without  error  and  should 
be  and  are  hereby  affirmed. 

Mtbiok,  J.,  Shabpstbin,  J.,  and  Mob&ison,  C.  J.,  oon- 
eurred. 


[No.  7,258. —  Department  Two.] 

SAMUEL  HANDLEY  v.  E.  P.  FIGG  et  ai. 

AFPBAL — BZCBPTION  —  SUFFICIBNCT      OF      BTIDBNCB  —  FINDINGS. —  An      eZCefH 

tlon  to  the  decision  on  the  ground  that  It  is  not  supported  by  the  evidence 
can  not  be  reyiewed  on  an  appeal  from  the  Judgment,  if  not  taken  within 
sixty  days  after  its  rendition. 
FiNDiNQS  —  Trust  —  Fosmbb     Adjudication  —  Bstoppbu —  The     findings     la 
this  case  held  to  be  sufficient  to  support  the  Judgment 

Appeal  from  a  judgment  for  the  defendant  in  the  Fifth 
District  Court,  County  of  San  Joaquin.     Bookbb,  J. 

Action  to  establish  a  trust  in  land  and  compel  a  conyeyanoe 
by  the  defendant  to  the  plaintiflF.  The  complaint  in  effect  al- 
leged the  following  facts :  On  the  23d  day  of  October,  1873,  one 
A.  W.  Cox  purchased  from  the  State  of  California  the  land 
in  controversy,  and  received  a  certificate  of  purchase  therefor, 
and  afterwards  died.  One  Lyons  was  duly  appointed  his  ad- 
ministrator, and  under  proper  proceedings  in  the  Probate  Court 
sold  the  land  on  June  15th,   1877,  at  public  auction,  and 
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the  plaintiff  became  the  purchaser  and  received  a  conveyance. 
During  these  proceedings  J.  C.  Cox,  a  son  of  the  intestate,  had 
the  certificate  in  his  possession,  and  without  authority  tranB- 
ferred  it  to  the  defendant  Figg,  who  procured  the  issue  of  a 
patent  to  himself.  The  answer  denies  each  of  the  allegations, 
and  pleads  as  an  estoppel  a  former  adjudication  in  favor  of  the 
defendant  Figg  in  an  action  brought  by  him  against  the  plaint- 
iff and  others.  The  Court  in  effect  found  the  purchase  of  the 
land  by  Cox,  his  death,  appointment  of  an  administrator,  a 
sale  of  the  land,  and  a  purchase  by  the  plaintiff  as  alleged  in 
the  complaint,  and  also  found  as  follows: 

10.  That  one  J.  C.  Cox,  after  the  death  of  A.  W.  Cox,  had 
possession  of  said  certificate  of  purchase  and  transferred  the 
same  to  said  Figg. 

11.  That  said  Figg  obtained  a  patent  from  this  State  on 
said  certificate  and  paid  the  balance  of  the  purchase  moneys, 
eighty  dollars. 

12.  That,  on  the  10th  day  of  December,  1874,  defendant 
Figg  brought  an  action  against  plaintiff,  alleging  that  said 
Figg  was  the  owner  of  said  land,  and  that  this  plaintiff  with- 
held the  same  from  said  Figg.  That  this  plaintiff  defended 
said  action,  and  on  the  18th  day  of  October,  1875,  this  Coilrt 
rendered  judgment  against  this  plaintiff  and  in  favor  of  said 
Figg  for  the  posesssion  of  said  land. 

13.  That  defendant  Curtis  is  in  possession  of  said  land  as 
a  tenant  of  said  Figg. 

14.  That  said  J.  C.  Cox  duly,  and  by  and  with  authority, 
transferred  the  said  certificate  of  purchase  to  the  defendant 
Figg,  and  said  Figg,  without  fraud  or  fraudulent  representa- 
tions or  proofs,  procured  from  the  duly  authorized  oflScers  of 
the  State  a  patent  for  the  said  land  in  due  form,  which  said 
patent  bears  date  September  3d,  1877,  and  was  duly  recorded 
in  the  Recorder's  office  of  said  count)  on  the  4th  day  of  the 
said  month,  and  said  patent  vests  the  legal  title  to  said  land 
in  the  said  defendant  Figg. 

Petition  for  hearing  in  Bank  was  filed  in  this  c^se  after 
judgment,  and  denied. 

Byers  &  Elliott,  for  Appellants. 

The  allegation  of  the  complaint  that  J.  0.  Cox  transferred 
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the  certificate  without  authority  is  a  mere  conclusion  of  law 
and  superfluous,  and  the  finding  is  a  mere  conclusion  of  law. 
As  it  is  not  pretended  that  J.  C.  Cox  sold  otherwise  than  sub- 
ject to  the  power  of  the  Probate  Court  to  order  the  property 
sold  to  pay  debts,  etc.,  the  plaintiff  should  have  judgment  on 
the  findings. 

J.  B.  Hall,  for  Respondent 

The  appellant  stands  upon  the  judgment-roll  alone.  The 
bill  of  exceptions  goes  entirely  to  the  insufficiency  of  the  evi- 
dence to  support  the  14th  finding.  This  exception  can  not 
be  reviewed,  as  the  appeal  is  taken  from  the  judgment,  and 
more  than  sixty  days  after  the  rendition  of  the  judppnent,  and 
more  than  sixty  days  from  April  3d,  1880.  (Code  Civ. 
Proc,  §  939;  Clark  v.  Gridley,  49  Cal.  105,  108;  Stat.  1880, 
p.  121.) 

Byers  &    Elliott,  on  petition  for  rehearing. 

The  findings,  omitting  the  14th,  show  that  A.  W.  Cox 
bought  the  land,  died,  and  his  administrator  by  regular  pro- 
ceedings sold  the  land  to  Handley.  Upon  the  argument  we 
took  the  position  that  14  was  consistent  with  the  other  thir- 
teen, but  the  Department  holding  that  the  14th  sustains  the 
judgment,  we  submit  the  point,  that  the  14th  and  other  thir- 
teen findings  are  antagonistic.  {Manly  v.  Howlett,  56  CaL  94.) 
A.  W.  Cox  having  bought  the  land,  the  presumption  of  law 
is,  that  he  continued  the  owner  till  death.  {Payne  v.  Tread- 
well,  16  Cal.  222;  Salmon  v.  Symonds,  24  id.  266;  Code 
Civ.  Proc.  1953.)  We  also  venture  to  suggest,  that  the  14th 
finding  is  a  conclusion  of  law  as  to  the  words  "  by  authority," 
and  that  the  finding  as  well  as  the  allegation  of  the  complaint 
amounts  simply  to  a  finding  and  an  allegation  that  J.  C.  Cox 
sold. 

The  Coxtet: 

The  judgment  from  which  this  appeal  is  taken  was  entered 
on  the  81st  day  of  December,  1879,  and  the  notice  of  appeal 
was  not  served  and  filed  until  the  11th  day  of  Jime,  1880. 
As  the  appeal  was  not  taken  within  sixty  days  after  the  ren- 
dition of  the  judgment,  the  exception  to  the  decision  on  the 
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ground  that  it  is  not  supported  by  the  evidence  can  not  be 
reviewed  on  this  appeal,  which  is  from  the  judgment  alone. 

We  think  that  the  findings  support  the  judgment,  and  that 
is  all  that  we  are  called  upon  to  decide  upon  this  record. 

Judgment  affirmed. 


[No.  7,954.—  In  Bank.] 

D.  M.  CASIIIN  V.  JOHN  P.  DUNK 

flAliABisa    07    Deputies    of    Scpbbintbsydents    of    Btbeits    iir    San    Fba.r- 

cisco  —  CONSTBDCTION  OF  STATUTE. —  Under  the  act  of  Marcb  2d,  1878 
(StAts.  1877-78,  p.  139),  and  the  Consolidation  Act  (SS  95,  96),  the  salaries 
of  deputies  of  the  Superintendents  of  Streets  In  San  Francisco  —  like  other 
fixed  salaries  —  miiat  be  paid  out  of  the  General  Fund,  in  preference  to  any 
and  all  other  demands. 
lo. —  Id. —  One  Twelfth  Act. —  The  act  of  February  25th,  1878  (Stats. 
1877-78,  p.  11),  called  the  **  One  Twelfth  Act,"  has  no  application  to  the 
auditing  and  payment  of  demands  for  salaried  officers  whose  appointment  li 
provided  for  and  salaries  fixed  by  law. 

Application  for  writ  of  mandamus. 

McClure,  Dwinelle  &  Plaisance,  for  Plaintiff. 

The  salaries  of  all  officers  and  deputies  are  payable  out  of 
the  General  Fund.  (Cons.  Act,  §  95.)  And  "  in  preference 
to  any  and  all  other  demands  whatsoever."  fCons.  Act,  §  96.) 
The  act  of  February  25th,  1878  (One  Twelfth  Act),  does  not 
preclude  the  Auditor  from  allowing  the  demands  for  salaries 
of  any  of  the  officers  or  their  deputies,  provided  by  existing 
laws. 

James  A.  Waymire,  for  Defendant. 

In  this  case  the  amount  appropriated  for  the  salaries  of 
deputies  having  been  fixed  at  fourteen  thousand  five  hundred 
dollars,  and  the  tax  levy  having  been  made  for  that  amount, 
the  defendant,  in  auditing  salaries  for  Deputy  Street  Superin- 
tendents, is  restricted  to  one  twelfth  of  the  amount  by  the 
act  of  February  25th,  1878.  (Stats.  1877-78,  pp.  Ill,  333.) 
The  act  of  March  2d,  1878,  does  not  authorize  the  Street  Su- 
perintendent to  appoint  sixteen  deputies  without  reio^ard  to 
the  amount  appropriated  by  the  Supervisors  for  the  payment 
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of  their  salaries.  (Dillon  on  Municipal  Corp.  §  98;  Harris 
V.  Supervisors  of  8.  F.,  62  Cal.  560;  People  v.  Frisbie,  26  i<L 
135.) 

Shabpstbin^  J.: 

Some  time  prior  to  July,  1881,  the  plaintiff  was  appointed 
a  deputy  in  the  office  of  the  Superintendent  of  Streets  of 
the  City  and  County  of  San  Francisco  at  a  salary  of  one 
hundred  and  fifty  dollars  per  month.  By  an  act  of  the 
Legislature  of  this  State,  approved  March  2d,  1878  (Laws 
1877-78,  p.  139),  it  is  provided  that  said  Superintendent 
"shall  be  allowed  not  more  than  sixteen  deputies,  to  be  ap- 
pointed by  him,  from  time  to  time;  three  of  said  deputies 
shall  receive  a  salary  of  two  hundred  dollars  per  month  each, 
and  six  of  said  deputies  shall  receive  a  salary  of  one  hun- 
dred and  fifty  dollars  per  month  each,  and  seven  of  said  dep- 
uties shall  receive  a  salary  of  one  hundred*  dollars  per  month 
each. 

Section  85  of  the  Consolidation  Act  provides  that  all 
''  monthly  demands  (except  that  of  the  Auditor)  on  accoimt 
of  salaries,  fixed  by  law,  and  made  payable  out  of  the  Treasury 
of  said  city  and  county,  may  be  allowed  by  the  Auditor  without 
any  previous  approval" 

On  the  4th  day  of  August,  1881,  the  plaintiff  presented 
his  demand  in  due  form  for  his  salary  for  the  month  of  July, 
for  allowance,  to  the  defendant  as  Auditor  of  the  City  and 
County  of  San  Francisco,  and  the  Auditor  refused  to  audit 
and  allow  the  same,  on  the  ground  that  the  Board  of  Super- 
visors in  fixing  the  tax  levy  for  the  current  fiscal  year,  had 
not  appropriated  a  sufficient  amount  to  pay  the  salaries  of 
the  deputies  allowed  to  be  appointed  under  the  act  above 
mentioned,  and  that  in  consequence  thereof,  he  was  precluded 
by  the  provisions  of  an  act  entitled,  "  An  act  to  regulate  and 
limit  the  payment  of  money  out  of  the  Treasury  of  the  City 
and  County  of  San  Francisco,"  approved  February  25th,  1878 
(Laws  1877-78,  p.  11),  to  allow  demands  to  an  amount  exceed- 
ing that  which  the  said  Board  of  Supervisors  had  allowed 
in  approximating  the  tax  levy  for  salaries  of  deputies  in 
the  office  of  the  Superintendent  of  Public  Streets,  Highwaji^ 
and  Squares. 


Digitized  by  VjOOQIC 


July,  1881.]  Cashin  v.  Dunn.  688 

The  act  of  February  2Sth,  1878^  so  far  as  it  is  claimed  to 
have  any  application  to  this  case,  reads  as  follows : 

"  It  shall  not  be  lawful  hereafter  for  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco,  or  any  com- 
mittee, officer,  or  Board  having  power  to  authorize  or  contract 
liabilities  against  the  Treasury  of  said  city  and  county,  to 
authorize,  allow,  contract  for,  pay,  or  render  payable  in  the 
present  or  future  of  any  one  month  any  demand  or  demands 
gainst  said  Treasury,  or  any  of  the  funds  thereof,  which 
shall  in  the  aggregate  exceed  one  twelfth  part  of  the  amount 
allowed  by  laws  existing  ai  the  time  of  such  contract, 
authorization,  allowance,  payment,  or  liability,  to  be  ex- 
pended within  the  fiscal  year  of  which  the  said  month  is  a 
part'' 

Conceding,  which  we  do  not,  that  the  Board  of  Supervisors 
in  their  estimate  of  the  amount  of  money  which  it  would  be 
necessary  to  raise  by  taxation  for  the  suport  of  the  munici- 
pal government  for  this  year,  allowed  fourteen  thousand  five 
hundred  dollars  for  the  payment  of  salaries  of  deputies  in  the 
•Street  Superintendent's  office,  and  that  that  amount  is  insuf- 
ficient to  pay  the  salaries  of  all  the  deputies  employed  in  said 
office,  although  the  number  does  not  exceed  that  which  the  act 
-of  March  2d,  1878,  allows  said  Superintendent^  would  such 
action  of  the  Board  practically  repeal  said  act  ? 

It  is  contended  on  behalf  of  the  defendant,  that  he  is  pro- 
hibited by  the  act  of  February  25th,  1878,  from  auditing  in 
any  one  month  demands  for  salaries  of  deputies  in  the  Street 
Department's  office,  which  in  the  aggregate  amount  to  more 
than  one  twelfth  of  the  amount  allowed,  by  laws  existing  at 
this  time,  for  the  payment  of  the  salaries  of  deputies  in  said 
Superintendent's  office  for  this  fiscal  year,  and  that  the 
amount  is  fourteen  thousand  five  hundred  dollars  and  no 
more.  In  other  words,  it  is  claimed  on  behalf  of  the  defend- 
ant, that  the  action  of  the  Board  of  Supervisors  in  estimating 
the  amount  which  it  would  be  necessary  to  raise  for  the  pay- 
ment of  said  salaries  is  the  amount  allowed  by  law  for  the 
payment  of  said  salaries  for  this  fiscal  year.  On  the  other 
hand  it  is  contended  that  the  law  which  allows  Deputy  Super- 
intendents their  salaries  and  fixes  the  amount  thereof  is  found 
in  the  act  of  March  2d,  1878.     That  act  was  passed  after  the 
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passage  of  the  act  of  Febniary  25th,  1878,  and  if  their  pro- 
visions can  not  be  reconciled  those  of  the  later  act  must 
prevail. 

But  we  are  unable  to  discover  any  repugnancy  between  the 
two  acts.  The  earlier  act  provides  that  no  officer  shall  allow 
in  any  one  month  demands  exceeding  one  twelfth  part  of  the 
amount  allowed  by  laws  existing  at  the  time  of  such  allow- 
ance to  be  expended  within  the  fiscal  year  of  which  said  month 
is  a  part,  and  the  later  act  allows  the  Superintendent  to  appoint 
sixteen  deputies,  and  fix  their  salaries.  Both  acts  were  in 
force  at  the  time  of  the  refusal  of  the  defendant  to  audit  the 
demand  of  the  plaintiff.  The  only  ground  upon  which  that 
refusal  can  be  justified  is  that  the  later  act  does  not  allow 
the  payment  of  the  salaries  which  it  provides  shall  be  paid 
to  the  deputies  of  the  Street  Superintendent.  For  if  it  does 
allow  the  payment  of  said  salaries  then  there  was  an  existing 
law  which  allowed  their  payment. 

There  is  no  law  which  authorizes  the  Board  of  Supervisors 
to  appoint  the  deputies  of  the  Street  Superintendent,  or  to 
limit  their  number,  or  fix  their  salaries.  The  Legislature 
has  provided  how  and  by  whom  they  shall  be  appointed,  lim- 
ited their  number,  and  fixed  their  salaries.  In  the  face  of  all 
this,  can  it  fairly  be  said  that  there  is  no  law  which  allows 
the  payment  of  these  salaries?  These  salaries  are  not  fixed 
at  80  much  per  year,  but  at  so  much  per  month.  Consequently 
the  aggregate  demands  for  any  one  month  can  not  exceed  one 
twelfth  of  the  yearly  aggregate.  As  to  such  salaries  there 
always  has  been  a  one  twelfth  act. 

Fixed  salaries  must  be  paid  out  of  the  General  Fund  in  pref- 
erence to  any  and  all  other  demands  whatsoever,  and  in  case 
of  any  deficiency  of  funds  for  the  payment  of  them,  when 
presented,  such  demands  must  be  registered  and  paid  out  of 
any  moneys  afterwards  coming  into  the  Ti'easury,  in  the  order 
in  which  they  are  registered.     (Cons.  Act,  §§  95,  96.) 

It  is  assumed  by  the  defendant's  counsel  throughout  his 
argument  that  the  Board  of  Supervisors  have  made  an  appro- 
priation for  the  payment  of  the  salaries  of«  the  deputies  in 
the  Street  Superintendent's  office.  We  are  unable  to  find 
that  they  have  made  or  that  they  have  the  power  to  make- 
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any  such  appropriation.  The  salaries  of  such  deputies,  as  we 
have  shown,  are  not  fixed  or  allowed  by  them. 

The  Board  of  Supervisors  are  required  to  l«vy  taxes  for 
«ity  and  county  purposes,  but  that  does  not  include  or  imply 
the  power  to  deprive  any  officer  of  the  municipal  government 
-of  lihe  number  of  deputies  which  the  law  allows  him,  or  to 
deprive  them  of  the  salaries  which  the  law  fixes,  and  requires 
to  be  paid  in  preference  to  any  and  all  other  demands  what- 
eoever. 

It  is  quite  clear  that  the  "  One  Twelfth  Act,"  as  it  is  called, 
has  no  application,  whatever  to  the  auditing  and  payment  of 
•demands  for  salaries  of  officers  whose  appointment  is  provided 
for,  and  salaries  fixed,  by  law. 

Ordered  that  a  peremptory  writ  of  mandamus  be  issued  as 
prayed  in  the  complaint  herein. 

MoKiNSTBT,  J*,  Boss,  J.,  and  Thobnton,  J.,  concurred. 


[No.  8,651.—  In  Bank.] 

J.  S.  DYER  V.  THOMAS  S.  MILLER 

ABBWBBUUWt  —  GBADINO  —  JOBIBDICTIOlf  -—  CONSTBUCnOK       OF      8TA» 

DTI.— Under  Mction  4  of  the  act  of  April  let,  1872  (SUtutee  1871-72,  pp. 
SOB,  806),  all  street  works  referred  to  In  the  act  may  be  ordered  by  the 
Board  of  Superrieora  without  a  petition,  except  grading,  but  as  to  grading 
a  petition  is  always  required,  except  in  the  case  where  the  street  has  been 
graded,  or  graded  and  macadamized,  or  graded  and  paved,  for  the  distance 
of  two  or  more  blocks  upon  each  side  thereof  of  any  one  or  more  blocks  or 
crossings  of  a  street  which  is  not  Improved.  The  proviso  "  that  when  one 
half  or  more  of  the  grading,  etc,  of  any  one  street  lying  between  two  mala 
street  crossings  has  been  already  performed,  the  Board  of  Supervisors  may 
order  the  remainder  of  such  grading,  etc,  notwithstanding  the  objection  oif 
any  or  all  of  the  property-owners,"  does  not  dispense  with  the  necessity 
of  a  petition. 

Appbal  from  a  judgment  for  the  defendant  in  the  Third 
District  Court,  City  and  County  of  San  Francisco.  Thobn- 
^ow,  J. 

/.  M.  Wood,  for  Appellant 

P.  B.  Ladd  and  D.  H.  Wittemore,  for  Bespondent. 
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Thobnton,  J,: 

This  is  an  action  to  recover  a  street  assessment  for  work 
done  on  Green  Street,  in  the  City  of  San  Francisco,  in  which, 
judgment  passed  for  defendant,  from  which  judgment  plaint- 
iff appealed. 

But  one  question  is  presented  on  this  appeal.  The  work 
intended  to  he  done  hy  the  resolution  of  intention  was  the 
grading  of  Qtreen  Street  between  Leavenworth  land  Hyde- 
streets,  one  half  of  which  had  been  done  before  any  proceed- 
ing was  taken  in  the  Board  of  Supervisors.  Green  Street 
had  not  been  graded  for  a  distance  of  two  blocks  on  each  side 
of  the  proposed  work.  No  petition  for  this  work  was  ever 
presented  in  the  Board  of  Supervisors,  and  the  question  to  be- 
considered  is,  whether  the  Board  had  jurisdiction  to  order 
such  work  to  be  done  without  a  petition  therefor  signed  a& 
required  by  law. 

This  question  is  to  be  determined  by  a  construction  of  the- 
fourth  section  of  the  act  of  1872.  (See  Stats.  1871-72,  pp. 
805,  806.)  The  section  referred  to  provides  that  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco  may 
order  any  street  work  to  be  done  mentioned  in  the  preceding 
section  of  the  act,  after  notice  of  their  intention  so  to  do,  in- 
the  form  of  a  resolution,  etc.,  except  that  no  such  notice  shall 
be  given  or  order  made  for  the  grading  of  any  street,  etc.,  un- 
less the  majority  of  the  frontage  of  the  lots  and  land  front- 
ing on  the  work  proposed  and  described  in  the  said  resolution, 
or  which  is  to  be  made  liable  for  such  grading,  shall  have  been 
represented  by  the  owners  thereof,  or  their  agents,  in  a  peti- 
tion to  the  Board,  stating  that  they  are  the  owners,  etc.,  and 
requesting  such  street  work  to  be  done;  for  every  other  kind 
of  street  work  no  petition  is  required,  and  the  Board  is  au- 
thorized to  give  the  notice  prescribed  in  the  fourth  section, 
and  to  order  the  work  to  be  done,  without  any  petition. 

The  section  (fourth)  further  provides  that  all  owners  of 
lands  or  lots,  or  portions  of  lots,  who  may  feel  ai^grieved  or- 
have  objection  to  the  ordering  of  the  work  described  in  the 
notice  of  intention,  or  who  may  have  objection  to  any  of  the 
subsequent  proceedings  of  the  Board  in  relation  to  the  said 
work,  eta,  etc,  shall  file  with  the  derk  of  the  Board  a  peti* 
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tion  or  remonstrance^  wherein  they  shall  set  forth  in  what 
respect  they  feel  aggrieved,  or  the  acts  or  proceedings  to  which 
they  object,  which  petition  or  remonstrance  shall  be  passed 
upon  by  the  Board,  and  their  decisions  thereon  shall  be  final 
and  conclusive;  but  the  Board  shall  not  order  the  work  de- 
scribed in  the  notices  to  be  done,  unless  all  the  objections  and 
protests  that  may  have  been  presented  and  filed  as  aforesaid 
shall  have  been  by  them  disposed  of.  Should  the  owners  or 
agents  of  more  than  one  half  in  frontage  of  the  lots  and  lands 
fronting  on  the  work  proposed  to  be  done,  and  designated  in 
said  notice,  or  liable  to  be  assessed  for  the  work,  file  with  the 
derk  of  the  Board  written  objections  against  any  grading 
described  in  the  notice,  at  any  time  before  the  expiration  of 
the  publication  of  the  notice  of  intention,  then  the  Board 
shall  be  barred  from  proceeding  further  for  the  period  of  six 
months,  and  the  Board  shall  not  renew  the  notice  of  inten- 
tion for  doing  any  grading  so  protested  against  within  six 
months,  unless  the  owners  or  agents  of  a  majority  of  thcr 
frontage  of  the  lots  and  lands  fronting  on  the  aaid  grading 
or  liable  to  be  assessed  therefor,  shall  petition  anew  for  the 
work  to  be  done. 

It  is  further  provided  in  the  same  section  that  at  the  ex- 
piration of  the  notice  of  intention  the  Board  shall  be  deemed 
to  have  acquired  jurisdiction  to  order  any  work  to  be  done, 
etc,  except  as  hereinbefore  provided :  "  and  it  is  further 
provided,  that  when  any  public  street  shall  have  been  graded, 
or  graded  and  macadamized,  or  graded  and  paved  for  the  dis- 
tance of  two  or  more  blocks  upon  each  side  thereof  of  any 
one  or  more  bloi^s  or  crossing  of  a  street  which  is  not  iipr 
proved,  it  shall  be  the  duty  of  the  Board  of  Supervisors, 
upon  the  recommendation  of  the  Superintendent  of  Public 
Streets,  Highways,  and  Squares,  to  order  the  notice  provided 
in  this  section  to  be  given  withoui  the  petition  provided 
first  aforesaid;  and  if  the  owners  of  three  fourths  of  the 
frontage  of  the  land  and  lots  fronting  on  such  portions  of 
such  streets  to  be  graded  and  improved  shall,  within  the  time 
prescribed  in  said  notice,  file  written  objections  to  the  im- 
provement of  the  said  street,  the  Board  of  Supervisors  shall 
duly  consider  said  objections  before  ordering  said  work ;  and 
if  said  Board  of  Supervisors  shall  decide  and  declare  by  an 
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entry  in  the  minutes  of  said  Board  of  Supervisors  that  the 
objections  so  made  are  not  good,  thereupon  the  Board  of 
Supervisors  shall  be  deemed  to  have  acquired  jurisdiction  to 
order  any  such  street  work  to  be  done  that  is  prescribed  in 
said  notice  and  in  section  8  of  this  act" 

It  will  be  seen  from  the  foregoing:  1.  That  all  street  work 
referred  to  in  the  act  may  be  ordered  by  the  Board  of  Super- 
visors without  a  petition,  except  grading.  2.  That  as  to 
grading,  a  petition  is  always  required,  except,  3,  in  the  case 
where  a  street  has  been  graded,  or  graded  and  macadamized, 
or  graded  and  paved  for  the  distance  of  two  or  more  blocks 
upon  each  side  thereof  of  any  one  or  more  blocks  or  crossing 
of  a  street  which  is  not  improved. 

It  will  also  be  observed,  1.  That  in  all  cases,  objections  may 
be  made  by  parties  aggrieved  or  who  have  objections  to  the 
ordering  of  the  work,  and  these  objections  must  be  passed 
on.  2.  That  in  case  of  grading,  the  timely  presentment  and 
filing  of  objections  by  a  certain  portion  of  the  property- 
owners,  stops  all  proceedings  for  six  months.  8.  That  in  the 
case  mentioned  of  grading  where  a  petititon  is  dispensed 
wUhj  objections  may  be  filed  by  a  certain  portion  of  the 
property-owners  (a  larger  portion  is  required  in  this  case  than 
in  the  other  just  above  mentioned),  which  must  be  disposed  of 
before  the  Board  can  proceed  further,  and  if  they  are  held 
good,  proceedings  are  to  be  suspended. 

It  will  be  further  noted  that  in  one  of  the  cases  mentioned, 
a  second  petition  is  required,  to  authorize  the  Board  to  pro- 
ceed within  the  required  suspension  of  six  months.  It  will 
thus  be  seen  that  in  all  cases  of  grading  a  petition  is  required, 
with  one  exception  expressly  declared.  Is  there  any  other 
exception?  It  is  contended  that  there  is  in  the  words  which 
follow  in  the  fourth  section  the  words  above  quoted  from  that 
section.  We  here  insert  them :  "  Provided  further,  that  when 
on(9  half  or  more  of  the  grading,  planking,  macadamizing, 
paving,  sidewalking,  or  sewering  of  any  one  street  lying  be- 
tween two  main  street  crossings  has  been  already  performed, 
the  Board  of  Supervisors  may  order  the  remainder  of  such 
grading,  planking,  macadamizing,  paving,  sidewalking,  or 
sewering  to  be  done,  notwithstanding  the  objections  of  any  or 
all  of  the  property-owners." 
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There  can  not  be  found  here  any  exception  of  a  i>otition 
when  grading  is  to  be  done.  There  is  nothing  to  take  it  out 
of  the  general  rule  previously  laid  down  in  the  section  when 
the  work  to  be  done  is  grading.  Objections  are  disallowed, 
and  are  declared  to  be  of  no  force,  in  the  case  of  grading 
stated  in  the  words  just  above  quoted,  and  this  is  the  restric- 
tion upon  the  previous  words  of  the  enacting  clauses  of  the 
section,  which  the  Legislature  intended  to  express  and  include 
under  the  proviso.  The  restriction  is  plainly  limited  to  the 
objections  which  the  property-o^vners  are  allowed  to  make  by 
the  previous  clauses  of  the  section,  and  the  direction  is  plain 
that  they  are  to  be  disregarded;  but  nothing  is  said  as  to  dis- 
pensing with  the  petition,  no  exception  of  the  prcvions  re- 
quirement as  to  a  petition  in  all  cases  of  grading  is  made,  and 
certainly  this  Court,  possessing  no  legislative  power,  cannot 
insert  such  exception. 

This  construction  of  the  4th  section  of  the  act  of  1872  is 
flo  plainly  required  by  its  words,  and  is  so  clearly  in  accord- 
ance with  familiar  rules  of  law  as  to  such  construction,  that 
it  can  not  be  considered  necessary  to  cite  authorities  to  sus- 
tain it.  Many  instances  of  the  application  of  the  rule  have 
occurred  in  passing  on  statutes  of  limitations. 

It  is  asked,  why  require  a  petition  when  the  objections  of 
any  or  all  of  the  property-owners  are  commanded  to  be  of 
no  avail  in  arresting  the  work?  It  is  a  sufficient  answer  to 
this  to  say  that  the  Legislature  has  so  declared.  No  doubt 
the  Legislature  so  declared,  because  in  their  judgment  it  was 
necessary  for  the  protection  of  the  persons  to  be  charged  with 
an  assessment,  and  they  considered,  in  the  case  of  grading 
mentioned  in  the  proviso  last  quoted,  that  the  persons  to  bo 
charged  were  fully  protected  by  the  requirement  of  a  peti- 
tion simply.  The  Court  below  ruled  correctly  in  holding  that 
the  Board  had  no  jurisdiction. 

Judgment  affirmed. 

McKiNSTBT,  J.,  SBJLRPBTmKy  J.,  Mtbiok,  J.,  End  MoEeb, 
J.i  concurred* 
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[No.  7,284. —  Department  Two.] 

CHARLES  MARTIN  et  al.  v.  L.  W.  WALKER  bt  ai. 

Pabtition  —  Tbnant  in  Common  —  Right  of  Co-tenant  out  of  Possbssiom 
TO  Maintain  Action. —  Under  the  Code  of  Clytl  Procedure  ({{  752,  759) 
a  tenant  in  common  who  has  nerer  been  in  the  occupancy  of  the  land  can 
maintain  a  suit  in  partition  against  a  co-tenant  whose  possession  is  adverse 
and  hostile.  The  proceeding  in  partition  is  one  in  which  the  rights  of  all 
parties  may  be  fully  inquired  into  and  finally  determined. 

Appeal  from  a  judgment  for  the  defendant  in  the  Twenty- 
second  District  Court,  County  of  Marin.     Temple,  J. 

A  petition  for  hearing  in  Bank  in  this  case  was  filed  after 
judgment  and  denied. 

E.  S.  Lippitt  and  0.  V.  Orey,  for  Appellants. 

When  an  action  for  partition  is  brought,  one  tenant  in 
actual  possession  can  not  defeat  the  action  because  his  co-ten- 
ant is  not  in  possessio  pedis  with  him  —  his  possession  is  that 
of  his  co-tenant  —  and  under  our  practice  (Code  Civ.  Proc 
759),  "  any  question  affecting  the  right  of  the  plaintiff  to  a  par- 
tition, or  the  rights  of  each  and  all  of  the  parties  in  the  land, 
may  be  put  in  issue,  tried,  and  determined  in  such  action." 
{De  Uprey  v.  De  Uprey,  27  Cal.  330;  Morenhaut  v.  Higuera, 
32  id.  290-295 ;  Bollo  v.  Navarro,  33  id.  459 ;  Freeman  on  Par- 
tition, §  503 ;  Oates  v.  Salmon,  35  Cal.  576 ;  Senter  v.  De  Ber- 
nal,  38  id.  642 ;  Miller  v.  Sharp,  48  id.  395 ;  Hancock  y.  Lopez, 
68  id.  363 ;  Livermore  v.  Webb,  56  CaL  489.) 

A.  W.  Thompson,  for  Respondents. 

The  adverse  possession  of  respondent  is  an  absolute  bar  to 
the  partition.  The  proceeding  for  partition  is  a  special  pro- 
ceeding, and  the  statute  prescribes  its  course  and  effect. 
(Waierman  v.  Lawrence,  19  Cal.  210.)  Our  statute  expressly 
requires  that  the  plaintiff  should  not  only  hold  as  tenant  in 
common,  but  he  must  be  in  possession.  (Code  Civ.  Proc,  § 
752.)  This  is  very  plain  language;  its  evident  meaning  is 
that  an  action  for  a  partition  shall  not  be  maintained  if  the 
land  is  in  possession  of  a  person  claiming  adversely,  and  it 
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must  be  brought  by  a  person  who  is  in  the  actual  or  oonstruo- 
tive  possession  of  the  land. 

To  give  it  any.  other  interpretation  is  to  set  aside  the  law. 
In  'Sew  York,  where  the  langaage  of  the  statute  is  substan- 
tially the  same  as  in  our  code,  being  '^  where  several  persons 
shall  hold  and  be  in  the  possession  of  lands  as  joint  tenants, 
or  tenants  in  common"  (Code  Civ.  Proc.  N.  Y.,  §§  1532, 
1543),  this  same  question  has  arisen.  In  Florence  v.  Hopkins, 
46  N.  Y.  182,  directly  in  point  with  the  case  at  bar,  the  Court 
said :  '^  To  maintain  an  action  for  the  pa . tition  of  lands,  the 
plaintiff  must,  at  the  time  of  its  commencement,  have  actual 
or  constructive  possession  in  common  with  defendants.  A 
subsisting  adverse  possession  is  an  absolute  bar."  (Sullivan 
v.  Sullivan,  66  N.  Y.  41;  Freeman  on  Co-tenancy  and  Parti- 
tion, §§  446,  452,  459,  468,  477,  505,  509;  Clapp  v.  Brom- 
agham,  9  Cow.  304;  Burhans  v.  Burhans,  2  Barb.  Ch.  407; 
Jenkins  v.  Van  Shaack,  3  Paige,  245 ;  O'Dougherty  v.  Aldrich, 
5  Denio,  388;  Brock  v.  Eastman,  27  Vt.  660.)  The  same  doc- 
trine prevails  in  other  States,  where  the  statute  is  like  ours. 
(Rozier  v.  Johnson,  35  Mo.  326;  Hoffman  v.  Baird,  22  Mich. 
59 ;  Brock  v.  Eastm^in,  27  Vt.  660 ;  Hayt  v.  Estill,  18  N.  J. 
Eq.  251;  Coleman's  Case,  62  Pa.  St.  252.) 

Possession  is  a  jurisdictional  fact;  it  must  be  alleged  in  the 
complaint  and  proved  at  the  trial.  I  do  not  understand  that 
our  Supreme  Court  has  ever  directly  passed  on  the  point;  but 
in  several  cases  it  incidentally  intimates  that  the  allegation, 
"holds  and  is  in  possession  as  a  tenant  in  common  with  the 
defendants,"  is  the  very  gist  of  the  complaint,  and  the  issue 
joined  thereon  must  be  determined  affirmatively  before  the 
Court  can  proceed  to  a  partition.  {Waterman  v.  Lawrence, 
19  Cal.  217;  Bradley  v.  Harhness,  26  id.  69;  De  Uprey  v. 
De  Uprey,  27  id.  331.) 

MoBRisow,  C.  J.: 

Plaintiffs  brought  their  suit  in  the  late  District  Court  of 
Marin  County,  for  the  partition  of  certain  lands  situate  in 
said  county.  The  complaint  contains  the  averment  that  the 
plaintiffs  are  the  owners,  seized  in  fee,  are  tenants  in  common, 
and  are  in  possession  of  said  lands  witl  defendants.  The  de- 
fendants in  their  separate  answers  deny  that  plaintiffs,  or 
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either  of  them,  are  the  owners  of  any  interest  in  the  lancU 
sought  to  be  divided,  and  claim  ownership  thereof  in  their 
own  right,  adversely  to  plaintiffs.  The  case  .comes  before  os 
on  the  complaint,  answers,  findings,  and  judgment.  The  fol- 
lowing are  the  findings  and  conclusions  of  law  in  the  case: 

"  1.  The  plaintiffs  and  defendant  L.  W.  Walker  are  tenants 
in  common  of  the  tracts  of  land  described  in  the  complaint 
herein  as  tracts  1,  2,  3,  4,  and  5. 

"  2.  That  plaintiffs  have  never  been  in  actual  occupancy 
with  said  defendant  Walker,  of  any  portion  of  said  lands. 

"  8.  That  defendant  Walker  has  been  in  the  occupancy  of 
the  whole  of  said  lands  since  before  the  commencement  of 
this  suit 

"  4.  That  in  April,  1878,  plaintiff  Martin  made  a  demand 
on  defendant  Walker,  to  be  let  into  possession  of  said  lands 
with  said  Walker,  who  refused  to  let  him  into  possession  and 
denied  his  title. 

"  5.  That  plaintiff  Moretti  never  made  any  demand  for  pos- 
session, and  was  never  refused  possession. 

"  6.  That  the  defendants  other  than  said  Walker  have  no 
title  in  or  to  said  premises,  or  any  part  thereof. 

"And  as  conclusions  of  law  therefrom  I  find: 

"  That  the  plaintiffs  not  being  in  actual  possession  of  any 
portion  of  said  lands,  are  not  entitled  to  partition  thereof,  and 
that  the  defendants  recover  their  costs.'' 

The  case,  therefore,  presents  but  one  question  on  this  ap- 
peal, and  that  is,  can  a  tenant  in  common,  who  has  never  been 
in  tie  occupancy  of  the  land,  maintain  a  suit  in  partition 
against  a  co-tenant,  whose  possession  is  adverse  and  hostile! 
It  is  claimed,  on  behalf  of  the  respondents,  that  he  can  not; 
that  the  proper  remedy  is  by  ejectment,  and  that,  until  the 
possession  has  been  recovered  in  that  form  of  action,  he  is  not 
in  a  position  to  bring  partition.  In  support  of  this  view  of 
the  law,  section  752,  Code  of  Civil  Procedure,  is  relied  upon. 
It  provides  that  "when  several  co-tenants  hold  and  are  in 
possession  of  real  property  as  parceners,  joint  tenants,  or  ten- 
ants in  common,  in  which  one  or  more  of  them  have  an  estate 
of  inheritance,  or  for  life  or  lives,  or  for  years,  an  action  may 
be  brought  by  one  or  more  of  such  persons  for  a  partition 
thereof,  according  to  the  respective  rights  of  the  person  in- 
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forested  therein,  and  for  a  sale  of  such  property,  or  a  part 
thereof,  if  it  appear  that  a  partition  can  not  be  made  without 
great  prejudice  to  the  owners/' 

The  terms  of  the  above  section,  to  the  eflect  that  "  when 
several  co-tenants  hold  and  are  in  possession,"  the  action  may 
be  brought,  give  strong  countenance  to  the  doctrine  advanced 
by  the  respondents,  and  there  is  no  doubt  that  such  is  the 
doctrine  laid  down  in  other  States  of  the  Union,  under  stat- 
utes more  or  less  similar  to  ours.  But  a  different  rule  has 
been  adopted  in  this  State,  and  that  rule  has  been  too  long 
established  for  us  to  depart  from  it,  even  if  it  did  not  receive 
our  full  sanction  and  support  But  the  rule  would  seem  to 
be  supported  by  section  759  of  the  same  code:  **  The  rights  of 
the  several  parties,  plaintiff  as  well  as  defendant,  may  be  put 
in  issue,  tried  and  determined  in  such  action."  This  provision 
of  the  code,  it  seems  to  us,  gives  the  Court  in  which  the  par- 
tition suit  is  brought  full  power  and  authority  to  try  and  de- 
termine in  that  proceeding  all  questions  relating  to  the  title 
as  fuUy  and  completely  as  such  questions  could  be  adjudicated 
in  an  action  of  ejectment;  and,  as  has  already  been  remarked, 
the  decisions  of  this  Court  are  to  that  effect. 

The  first  case  to  which  reference  will  be  made  is  that  of 
De  Uprey  v.  De  Uprey,  27  Cal.  829.  In  that  case  the  follow- 
ing were  two  of  the  questions  raised  by  the  answers :  "  Fourth : 
Has  the  plaintiff  possession  ? "  "  Fifth :  Has  the  plaintiff  been 
in  possession  within  five  years  ?  "  Speaking  of  the  trial  of 
these  issues  in  the  partition  suit,  the  learned  Judge,  delivering 
the  opinion  of  the  Court,  says :  "  But  there  is  nothing  in  the 
idea  that  these  questions  are  of  '  strange  countenance '  in  an 
action  of  partition.  Any  question  affecting  the  right  of  the 
plaintiff  to  a  partition,  or  the  rights  of  each  and  all  of  the 
parties  in  the  land  may  be  put  in  issue,  tried  and  determined 
in  such  action.  (Practice  Act,  §  271.)  Such  is  one  of  the 
fruits  of  the  new  system  of  practice  which  we  have  adopted 
and  when  contrasted  with  the  practice  in  such  cases  at  com- 
mon law,  serves  to  illustrate  its  superiority."  Section  271  of 
the  Practice  Act  was  in  the  same  language  as  that  found  in 
section  759  of  the  code  (so  far  as  the  same  affects  the  ques- 
tion now  under  consideration),  and,  in  the  case  above  dted^ 
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the  point  was  made  that  the  questions  raised  must  be  tried  in 
an  action  of  ejectment,  and  determined  there,  before  partition 
could  be  brought. 

The  same  point  arose  in  the  case  of  Morenhaut  v.  Higuera, 
82  Cal.  289,  and  was  determined  the  same  way  by  the  CourL 
Counsel  in  that  case  contended  that  two  things  are  essential 
to  the  maintenance  of  the  action:  Privity  of  possession  and 
privity  of  estate.  The  plaintiff  must  allege  that  the  defend- 
ants are  in  joint  or  common  possession  with  him,  and  that 
they  are  rightfully  so,  and  that  the  titles  or  interest  of  the 
tenants  can  not  be  litigated  and  determined.  Sanderson,  J., 
delivering  the  opinion  of  the  Court,  says :  "  In  support  pf  the 
first  of  these  points  the  learned  counsel  for  the  appellants  has 
filed  a  very  able  brief,  which  would  be  entitled  to  much 
weight  in  a  jurisdiction  where  the  distinctions  between  ac- 
tions at  law  and  suits  in  Equity  are  still  preserved;  but,  un- 
fortunately for  the  argument,  those  distinctions  have  been 
abolished  in  this  State,  and  a  party  who  here  seeks  relief  at 
the  hands  of  the  Court  may  obtain  both  legal  and  equitable 
relief  in  the  same  action  or  proceeding,  if  upon  the  facts  of 
his  case  he  is  entitled  to  both.  Actions  for  partition  of  land 
constitute  no  exception  to  this  rule.  If,  between  the  parties 
to  an  action  for  partition,  disputes  exist  as  to  their  rights  or 
interests,  in  any  respect,  such  disputes  may  be  litigated  and 
determined  by  such  action.  *  The  rights  of  the  several  par- 
ties, plaintiffs  as  well  as  defendants,  may  be  put  in  issue,  tried 
and  determined  by  such  action,'  is  the  express  language  of  the 
statute  by  which  proceedings  in  partition  are  regulated. 
(§  271.)  The  point  is  too  plain  for  argument.  Moreover,  it 
has  been  expressly  decided  by  the  Court  (De  Uprey  v.  De 
Vprey,  27  CaL  835.)  And  in  that  case  it  was  held  that  'a 
judgment  in  an  action  for  partition  is  binding  and  conclusive 
as  to  title  upon  all  the  parties  who  are  served  with  summons 
or  appear,  and  is  a  bar  to  a  new  action.'  *' 

The  principle  announced  in  the  case  of  De  Uprey  v.  2?« 
Uprey  was  again  approved  in  Bollo  v.  N<warro,  33  Cal.  465, 
and  in  the  later  case  of  Gates  v.  Salmon,  35  id.  597.  To 
the  same  effect  is  the  very  recent  case  of  Hancock  v.  Lopez, 
68  id.  871,  in  which  the  Court  uses  the  following  language: 
^  It  10  provided  by  section  756,  Code  of  Civil  Procedure,  that 
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the  summoiiB  must  be  directed  to  all  the  joint  tenants  and 
tenants  in  common,  and  all  persons  having  any  interest  in  the 
property  or  any  particular  portion  thereof;  and  section  758 
provides  that  the  defendants  must  set  forth  in  their  answers 
^  fully  and  particularly,  the  origin,  nature,  and  extent  of  their 
respective  interests  in  the  property/  In  construing  these 
provisions,  it  was  held  by  this  Court  that  '  any  questions 
affecting  the  right  of  the  plaintiff  to  a  partition,  or  the  rights 
of  each  and  all  the  parties  in  the  land,  may  be  put  in  issue, 
tried,  and  determined  in  such  action ; '  that  ^  if  disputes  exist 
as  to  their  rights  and  interests  in  any  respect,  such  disputes 
may  be  litigated  and  determined  in  such  action/  The  pur- 
pose and  scope  of  the  action  is  defined  by  the  code,  and  when 
the  question  is,  what  issue  may  be  presented,  litigated,  and 
determined  in  the  action,  the  code  must  furnish  the  answer. 
The  code  (which  is  substantially  the  same  as  the  previous 
statute)  having  declared  that  any  right,  title,  or  interest  in 
the  land  may  be  put  in  issue,  tried,  and  determined  in  the 
action,  it  necessarily  follows  that  the  determination  of  such 
issue  is  final  and  conclusive  upon  all  the  parties  to  the  action. 
Had  the  code  provided  that  an  issue  in  respect  to  the  titles 
of  the  respective  parties,  or  any  of  them  should  be  tried 
and  determined  in  another  action,  there  would  be  much  force 
in  the  propositions  advanced  by  the  defendants;  but  as  the 
provision  is  that  such  issue  may  be  tried  and  determined  in 
the  action  of  partition,  there  is  no  reason  why  the  determin- 
ation should  not  be  as  conclusive  as  it  would  be  if  made  in 
an  action  brought  for  the  sole  purpose  of  its  determination. 
Had  the  determination  in  the  action  in  question  been  that 
one  of  the  plaintiffs  and  certain  of  the  defendants  were  the 
owners  of  the  rancho  as  tenants  in  common,  there  would  be 
no  room  to  doubt  that  it  would  be  conclusive  as  against  the 
other  parties  to  the  action  (both  plaintiffs  and  defendants)  to 
the  effect  that  they  had  no  right,  title,  or  interest  in  the  land.*' 
Mr.  Freeman,  in  section  503  of  his  work  on  Co-tenancy  and 
Partition,  says:  "In  several  of  the  States,  the  Courts  having 
jurisdiction  over  partition  are  intrusted  with  more  ample 
powers  than  those  elsewhere  exercised  by  Courts  proceeding 
in  conformity  with  the  common  and  statute  law  of  England 
This  is  particularly  the  case  in  regard  to  disputes  eonceming 
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the  title.  Such  disputes  may,  in  the  States  referred  to,  be 
tried  and  conclusively  determined,  and  no  necessity  exists 
for  referring  any  of  the  issues  to  some  other  tribunal  for 
trlr.l/^ 

Whatever  rule  may  prevail  in  other  States  upon  this  question, 
it  seems  clear  to  us  that  the  cases  referred  to  leave  no  doubt 
as  to  the  rule  in  this  State.  The  proceeding  in  partition  ib 
here  held  to  be  one  in  which  the  rights  of  all  parties  may 
be  fully  inquired  into  and  finally  determined.  It  answers 
the  double  purpose  of  dividing  the  land  and  settling  the  title, 
and  the  mere  fact  of  an  adverse  holding  by  the  defendant,  con- 
stitutes no  objection  to  the  proceeding. 

Our  conclusion  is  that  the  Court  below  erred  in  holding,  as 
it  did,  that  although  a  tenancy  in  common  existed  between  the 
parties,  the  proceeding  must  fail  by  reason  of  the  fact  that  the 
possession  of  the  defendant  was  adverse. 

Judgment  reversed. 

Shaspstein,  J.,  and  Myrioe,  J.,  concurred. 


(No.  7,557.—  In  Bank.] 

HOWARD  H.  SSnm  V.  JOHN  MAOPHEESON  bt  Ux. 

HOVaSTSAD FBAUD      A8      to      CfKBDITOBS CONSTRUCTIVH      TBUST SUBBOGUL- 

TiON  —  MOBTGAGa  —  Pabtnsbship.— M.  &  8.  were  partners  until  Septem- 
ber 24th,  1880,  when  the  firm  was  dissolved  by  mutual  consent.  M.,  being 
the  owner  of  a  house  and  lot  upon  which  there  was  a  mortgage,  his  wife» 
on  September  16th,  1880,  filed  a  declaration  of  homestead  thereon;  and  on 
the  next  day  M.  secretly  and  surreptitiously  drew  from  the  assets  of  the 
firm  a  sum  of  money  (there  being  at  the  time  nothing  due  from  the  firm 
or  from  S.),  out  of  which  he,  on  September  27th,  paid  off  and  discharged 
the  mortgage  lien.  In  an  action  by  S.  against  M.  and  wife,  to  obtain  A 
decree  adjudging  a  lien  upon  the  land  paramount  to  the  homestead  right  for 
the  amount  paid  In  discharging  the  mortgage:  Held,  that  the  plaintiff  was 
entitled  to  the  relief  demanded. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  Superior 
Court  of  the  City  and  County  of  San  Franciscow     Caey,  J. 

Sawyer  &  Ball,  for  Appellants. 

The  homestead  can  only  be  conveyed,  abandoned,  sold,  or 
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incnmberecl  in  the  manner  prescribed  by  law.  Sections  1242, 
1243,  and  1245  of  the  CSvil  Code  prescribe  the  only  manner. 
These  exclude  all  other  methods  of  sale,  or  alienation,  or  in- 
cumbrance, or  abandonment.  The  expression  of  one  method 
is  the  exclusion  of  all  others.  (Poole  v.  Oerrard,  6  Oal,  71; 
Dunn  V.  Tozer,  10  id.  167;  Lies  v.  De  Diablar,  12  id.  827; 
Ackley  v.  Chamberlain,  16  id.  181 ;  Estate  of  Orr,  29  id.  101 ; 
Bwrher  v.  Bahel,  36  id.  18;  Flege  v.  Garvey,  47  id.  371-876; 
Houghton  v.  Lee,  50  ^.d.  101 ;  Hershey  v.  Dennis,  53  id.  77 ; 
Gagliardo  v.  Dumont,  64  id.  496.)  No  action  of  the  husband, 
fraudulent  or  otherwise,  can  affect  the  homestead.  The  rights 
of  the  wife  can  not  be  prejudiced  by  any  fraudulent  act  of 
the  husband  in  which  she  did  not  participate.  {Barber  et  Ux. 
V.  Babel  et  Ux.,  36  Cal.  11;  Hawthorne  v.  Smith,  3  Nev.  188; 
Gaylord  v.  Loughridge,  60  Tex.  573 ;  Lear  v.  Heffner,  28  La. 
An.  829.)  The  exemption  of  the  homestead  from  forced  sale 
remains,  notwithstanding  an  insolvent  has  devoted  money 
which  equitably  belongs  to  his  creditors  to  the  payment  of  a 
debt  which  was  a  lien  on  the  homestead.  (In  re  Henkel,  3 
Saw.  305;  Randall  v.  Buffington,  10  OaL  493;  OampheU  v. 
McMan/us,  32  Tex.  442.) 

G.  W.  Gordon,  for  Eespondent 

The  homestead  law  can  not  be  diverted  from  its  beneficent 
purposes  to  perpetuate  and  cloak  a  fraud  like  the  one  here 
disclosed.  It  is  immaterial  whether,  in  this  case,  the  wife  was 
an  active  contributor  to  the  fraud  of  her  husband,  or  was  but 
a  consenting  participant  in  its  fruits.  At  best,  she  was  but  a 
mere  volunteer,  giving  no  value  for  the  release  of  a  lien  on 
their  joint  premises.  Her  husband,  as  to  the  partnership 
funds,  was  a  trustee.  (CSv.  Code,  §  2410;  Sadler's  Appeal, 
87  Pa.  St  168;  BumeU  v.  F.  N.  Bank,  88  Mich.  686;  Nat. 
Bank  V.  Barry,  125  Mass.  24.)  She,  too,  becomes  constrn 
tively  a  trustee,  by  virtue  of  her  part  ownership  of  the  land : 
not  by  reason,  so  much,  of  any  guilty  act  of  hers,  but  as  the 
legal  result  of  the  fact  that  trust  moneys  have  been  misap- 
plied by  the  trustee  of  the  fund,  to  relieve  of  a  burden  lands 
held  by  her  and  her  husband  for  homestead  purposes.  (8 
Story^s  Eq.  Jur.  §§  613,  1258.) 
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Koss  J.: 

The  plaintiff  and  the  defendant,  John  Macpherson,  formed 
a  copartnership  June  2dy  1879,  which  continued  to  Septemher 
24th,  1880,  when  it  was  dissolved  by  mutual  consent  Dur- 
ing this  time  John  Macpherson  was  the  owner  of  a  certain 
house  and  lot,  where  he  resided  with  his  wife,  the  defendant 
Esther  Sutherland  Macpherson,  and  on  which  he  had  previ- 
ously, to  wit,  May  19th,  1877,  executed  to  one  Borel  a  mort- 
gage to  secure  the  payment  to  him  of  the  sum  of  one  thousand 
seven  hundred  dollars  in  gold  coin.  A  few  days  previous  to 
the  dissolution  of  the  partnership  between  Shinn  and  Mac- 
pherson, that  is  to  say,  on  the  16th  of  September,  1880,  Mrs, 
Macpherson  filed  a  declaration  of  her  intention  to  daim  the 
house  and  lot  as  a  homestead,  and  the  next  day  —  September 
17th  —  John  Macpherson  secretly  and  surreptitiously  drew 
from  the  assets  of  the  firm  of  Macpherson  &  Shinn  the  sum 
of  two  thousand  four  hundred  dollars  (there  being  nothing  at 
the  time  due  him  from  the  firm  or  from  Shinn),  out  of  which 
he,  on  the  27th  day  of  September  following,  paid  off  and  dis- 
charged the  mortgage  lien  held  by  Borel  on  the  premises. 
The  money  so  drawn  and  disposed  of  by  Macpherson,  was,  at 
the  time  it  was  drawn  and  disposed  of,  and  still  is,  due  to 
creditors  of  Macpherson  &  Shinn.  Macpherson  having  re- 
fused to  restore  or  in  any  way  account  for  the  said  sum  or 
any  part  of  it,  this  action  was  brought  by  Shinn  for  an  ac- 
count, etc.,  and  to  obtain  a  decree  adjudging  a  lien  upon  the 
house  and  lot,  paramount  to  the  homestead  right,  for  the 
amount  paid  by  Macpherson  in  discharge  of  the  mortgage 
lien;  and  also  adjudging  that  the  premises  be  sold  to  satisfy 
such  preferred  lien,  and  that  the  proceeds  of  such  sale  be  ap- 
plied to  the  satisfaction  of  the  debts  due  the  creditors  of  the 
firm  of  Macpherson  &  Shinn, 

There  can  be  no  doubt  that  equity  and  good  conscience  is 
on  the  side  of  the  plaintiff.  Here  was  a  married  man,  dwell- 
ing with  his  wife  upon  premises  on  which  there  was  an  ex- 
isting mortgage.  The  mortgage  existing,  the  wife  filed  a 
declaration  of  homestead  on  the  premises.  In  this  condition 
of  affairs  the  husband  fraudulently  abstracted  funds  from  the 
assets  of  the  firm  of  which  he  was  a  member,  and  which  was 
indobted  to  third  parties,  and  with  those  funds  paid  and  dis- 
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charged  the  mortgage  lien,  thus  leaving  the  homestead  clear, 
and  the  firm  creditors  as  well  as  his  partner  defrauded.  In 
our  opinion  there  is  no  provision  of  the  homestead  law  that 
affords  a  cloak  for  such  a  transaction.  That  law  was  enacted 
for  beneficent  purposes,  designed  to  secure  a  home  for  the 
family,  but,  as  said  by  counsel  for  respondent,  was  never  in- 
tended "to  be  a  secure  and  impregnable  asylum  in  which  to 
deposit  peculations  from  others.''  It  is  true  that  the  statute 
provides  that  the  homestead  can  only  be  conveyed  or  incum- 
bered by  an  instrument  executed  and  acknowledged  by  both 
husband  and  wife;  and  also,  that  it  is  by  the  statute  ex- 
empted from  execution  or  forced  sale  except  in  certain  enu- 
merated cases.  But  these  provisions  of  the  statute  have  no 
application  to  the  case  before  us.  The  one  regulates  the  mode 
of  transfer  or  incumbirance  of  the  homestead  between  the 
spouses  and  third  persons,  when  the  same  is  to  be  effected  by 
conventional  arrangement  —  not  by  act  and  operation  of  law ; 
the  other  was  designed  to  protect  it  from  forced  sale  for  or- 
dinary indebtedness,  etc.  —  not  as  an  immunity  from  torts  and 
their  legal  consequences.  (ShoemaJce  v.  Chalfont,  47  Cal. 
436;  Riddell  v.  Shirley,  6  id.  488;  Bishop  v.  Hvhbard,  23  id. 
514.) 

It  is  not  important  that  it  does  not  appear  that  Mrs.  Mao- 
pherson  participated  in  the  wrongful  acts  of  her  husband.  If 
the  transaction  is  permitted  to  stand,  she,  as  well  as  he,  will 
reap  the  fruit  of  tho  franrl,  ^vhe^eas  the  interposition  of  equity 
does  but  restore  a  lien  on  the  premises  for  the  amount  paid 
by  the  husband,  in  the  manner  already  stated,  in  satisfaction 
of  the  mortgage  lien.  In  this  way  justice  is  meted  out  to  all 
parties  without  injury  to  any.  Both  husband  and  wife  con- 
tinue to  hold  their  homestead  right,  subject,  however,  now,  as 
before,  to  a  lien  for  the  payment  of  the  amount  with  which 
the  mortgage  was  discharged.  Neither  ever  had,  or  ever  could 
have,  any  right  founded  on  the  fraudulent  appropriation  of 
funds  of  other  parties.  The  case  of  Barber  v.  Babel,  36  CaL 
11,  relied  on  by  appellant,  is  altogether  unlike  this. 

Judgment  afiirmed. 

HofiNSTBT^  J.,  Thornton,  J.,  Mybio  ,  J.,  and  Mobbibov^ 
0.  J*,  concurred 
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[No.  7.4G7. —  Departm:nt  One.l 

FARMERS^  NATIONAL  GOLD  BANK  v.  WILLIAM  C. 

WILSON  ET  AU 

IvjUNCTioK  —  Attachment  —  Exxcutxon  —  Levy  —  Innocbnt  Pubchabbi — 
Notice. —  8.,  to  secure  a  note  to  the  plaintiff  for  flye  hundred  dollars, 
executed  to  It  an  assignment  of  certain  certificates  of  stock  (of  the  yalna 
of  seyen  hundred  dollars),  and  a  power  of  attorney  authorizing  the 
assignee  to  cause  the  proper  transfer  of  the  stocks  on  the  books  of  the 
company.  The  defendant  D.,  as  Sheriff,  at  the  suit  of  the  defendant  W. 
against  S.,  leTled  an  attachment,  and  subsequently  an  execution  npoa 
the  stock,  which  still  stood  on  the  books  of  the  corporation  In  S.'s  name. 
Beld,  That  the  interest  of  S.  was  subject  to  sale  under  the  execution;  that 
though  a  purchaser  at  the  sale  without  notice  of  the  preylous  assignment 
to  the  plaintiff  would  take  the  stock  discharged  of  the  plaintifTs  Hen, 
yet  the  plaintiff  had  It  In  Its  power  at  the  start  to  avoid  this  danger  by 
causing  a  proper  transfer  of  the  stock  on  the  books  of  the  eorporatlon, 
and  might  still  avoid  it  by  seeing  that  the  purchaser  at  the  execution  sale 
took  notice  of  its  lien,  and  perhaps  by  other  means,  hot  that  It  waa 
not  entitled  to  an  Injunction  to  preyent  a  sale  of  whateyer  Interest  re- 
mained In  S. 

Appeal  from  a  judgment  for  the  jplaintifF  in  the  Superior 
Court  of  Santa  Clara  County.    Beldsn^  J. 

The  Court  found  with  reference  to  the  levy  of  the  attach- 
ment, that  under  and  by  virtue  of  the  same,  the  defendant 
Thomas  Desmond,  as  Sheriff  of  the  City  and  County  of  San 
Francisco,  State  of  California,  levied  upon  said  stock  by  leaving 
■with  the  President  of  said  Home  Mutual  Insurance  Company 
a  copy  of  said  attachment  commanding  him  to  hold  said  stoc^ 
subject  to  any  judgment  that  said  Wilson  might  recover 
against  said  Shartzer  in  said  action  ixistituted  by  him  aa 
aforesaid,  and  that  under  the  execution  he  levied  upon  said 
stock  by  leaving  with  the  President  of  the  Home  Mutual  In- 
surance Company  a  copy  thereof, 

8.  0.  Houghton  and  John  Reynolds,  for  Appellant. 

The  sole  ground  upon  which  respondent  rests  its  ri^t  to 
an  injunction  is,  that,  should  Wilson  the  attaching  and  judg- 
ment creditor,  be  permitted  to  sell  the  stock,  there  might  be 
danger  that  it  would  be  purchased  at  the  sale  by  some  person 
who  would  not  have  notice  of  the  claim  of  respondent  there- 
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to,  and  thereby  deprive  it  of  its  security.  The  establishment 
of  such  a  doctrine  would  open  the  way  to  endless  frauds,  for 
any  holder  of  stock,  by  pledging  it  for  a  small  part  of  its 
value,  could  effectually  prevent  all  other  creditors  from  sub- 
jecting his  remaining  interest  to  the  satisfaction  of  their  de- 
mands. A  certificate^  of  Ptock  is  not  in  any  sense  a  nego- 
tiable instrument;  the  title  thereto  may  pass  by  assignment, 
but  not  by  indorsement.  (Sherwood  v.  Meadow  Valley  M, 
Co.,  60  Cal.  412.)  The  law  governing  such  transfers  was 
correctly  construed  in  the  case  of  Weston  v.  B.  B.  &  A.  W.  (6 
M.  Co.,  5  Cal.  186.  In  that  case  it  was  held  that,  an  assign- 
ment of  stock  was  valid  only  as  between  the  parties.  When 
the  same  case  was  again  before  the  Court  (6  Cal.  429),  a  dis- 
tinction was  made,  and  the  rule  before  laid  down  modified 
by  holding  that  an  attaching  creditor  having  notice  of  the 
hy])othccation  of  stock,  could  only  acquire  a  lien  subject  to 
the  claim  of  the  assignee.  The  soundness  of  that  distinction 
was  questioned  in  the  case  of  Naglee  v.  Pacific  Wharf  Co., 
20  Cal.  633,  but  the  Court  said:  "Nevertheless,  the  Court 
did  not  intend  by  the  latter  decision  to  overrule  or  qualify 
the  former  decision,  for  they  expressly  say  that  public  policy 
demands  that  the  former  decision  should  be  maintained.  In 
the  subsequent  case  of  Strout  v.  The  Natoma  W,  &  M.  Co.,  9 
id.  78,  the  Court  assumes  the  law  to  be  settled  according  to 
the  first  decision  in  the  case  of  Weston  v.  The  Bear  Biver  S 
Auburn  W.  M.  Co.,  and  no  conflicting  decision  has  since  been 
made,"  and  the  Court  affirms  that  rule,  saying,  "We  think 
the  decision  has  stood  too  long  as  a  guide  for  transactions  of 
this  nature  to  be  now  disturbed."  In  WirUer  v.  Belmont  M. 
Co.,  53  id.  432,  the  rule  established  in  Weston  v.  Bear  Biver 
W.  &  M.  Co.,  5  id.  186,  is  recognized  as  law;  cases  above  re- 
ferred to,  and  those  of  Brewster  v.  Sime,  42  id.  139,  and  Thom/p" 
son  V.  Toland,  48  id.  99,  are  cited  as  its  support  By  these 
cases  the  law  seems  to  be  settled  that  a  creditor  of  the  owner 
of  shares  of  stock,  may  attach  them,  and  acquire  a  lien  there- 
on, as  against  an  assignee  or  pledgee  of  such  shares,  where  no 
transfer  has  been  made  on  the  books  of  the  company,  if  the 
attaching  creditor  has  no  notice  of  the  assignment  or  pledge. 

S.  J.  Tlinds,  for  Respondent. 

In  the  case  of  Weston  v.  The  Becur  River  £  Auburn  W.  A 
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M.  Co.,  5  Cal.  186,  the  section  of  the  statute  above  quoted 
was  brought  for  the  first  time  before  the  Supreme  Court  of 
this  State  for  construction.  It  was  contended  by  the  counsel 
for  respondent  in  that  case,  that  the  section  was  intended  for 
the  protection  and  government  of  the  corporation,  and  did 
not  apply  to  transfers  between  third  parties.  The  Court,  how- 
ever, held  that  the  intention  of  the  section  was  to  protect 
third  parties,  and  so  held  the  rights  of  an  attaching  credi- 
tor superior  to  a  previous  transfer  of  the  certificates  of 
stock.  On  the  second  appeal  of  the  same  case,  reported  in 
6  id.  425,  the  Court  still  adheres  to  the  construction  of  the 
statute  given  on  the  first  appeal,  but  confines  the  third  par- 
ties to  be  protected  by  the  statute  to  transferees  and  pur- 
chasers in  good  faith  without  notice.  While  the  Court  affirms 
the  doctrine  that  the  statute  was  not  passed  for  the  pro- 
tection of  the  corporation  only,  but  also  for  the  benefit  of 
third  parties,  it  also  holds  that  a  third  party,  in  order  to  have 
the  right  to  dispute  an  unrecorded  transfer,  must  himself  b^ 
a  transferee  or  purchaser  in  good  faith  without  notice.  This 
construction  has  been  affirmed  in  subsequent  cases.  (Weston 
V.  B.  R.  &  A.  TF.  Co.,  5  Cal.  186;  S.  C,  6  id.  425;  Pcopfe  v. 
Elmore,  36  id.  655;  Mead  v.  Elmore,  July  Term,  1868; 
Parrott  v.  Bj/ers,  40  Cal.  614;  Winter  v.  Belmont  M.  Co.,  53 
id.  429;  Continental  Nat.  Bh.  v.  Eliot  Nat.  Bh.,  The  Re- 
porter, vol.  xii.  No.  2,  p.  86,  July  13th,  1881.)  The  transfer 
of  the  certificate  of  stock  by  proper  indorsements  were  suffi- 
cient as  between  Shartzer  and  the  bank,  and  such  a  transfer 
is  declared  by  the  authorities  above  cited  to  be  good  against 
all  the  world  except  hona  fide  purchasers.  It  is  therefore 
entirely  immaterial  whether  such  a  transfer  passed  the  legal 
or  equitable  title  in  the  stock.  If  the  appellant,  Wilson,  has 
any  standing  in  Court  in  his  attack  upon  such  transfer,  it 
must  be  by  reason  of  some  right  given  him  by  the  statute. 
In  his  character  of  an  attaching  creditor  he  would  have  no 
standing  unaided  by  the  statute,  for  it  is  a  rule  too  well 
settled  to  require  the  citation  of  authorities,  that  creditors, 
whether  they  proceed  by  an  attachment  on  mesne  process, 
seizure  on  execution,  creditor's  bill,  or  through  an  assignee  in 
bankruptcy,  must  take  their  debtor's  property  subject  to  all 
equitable  as  well  as  legal  opposing  titles.     The  appellant's 
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only  hoi)e  is  in  the  Court  holding  that  under  this  section  of 
the  statute  all  unrecorded  transfers  of  stock  are  absolutely 
void  against  third  parties,  without  any  inquiry  as  to  whether 
such  third  parties  are  bona  fide  purchasers  or  not;  but  the 
Supreme  Court  of  the  State,  in  the  authorities  above  cited, 
has  decided  that  the  party  attac^ng  such  an  unrecorded 
transfer  of  certificate  of  stock  must  himself  be  a  bona  fide 
purchaser.  The  appellant  Wilson,  not  being  such  a  pur- 
chaser, is  not  entitled  to  protection.  It  is  contended  that, 
inasmuch  as  the  debt  for  which  the  stock  was  Held  as  secur- 
ity was  less  than  its  value,  that  there  was  still  remaining  in 
Shartzer  some  interest  which  Wilson,  the  attaching  creditor, 
should  have  been  allowed  to  sell,  and  that  a  purchaser  at  such 
sale  would  have  taken  the  stock  subject  to  the  prior  rights  of 
the  respondent.  But  a  purchaser  without  notice  under  the 
sale  by  Wilson  would  have  taken  the  whole  interest  in  the 
stodc,  free  from  the  prior  claim  of  the  bank;  and  hence  it 
was  absolutely  necessary  for  the  bank  to  prevent  the  sale, 
that  its  rights  mi^t  be  protected.  (Naglee  v.  Pacific  Wharf 
Co.,  20  CaL  680;  Winter  v.  Belmoni  M.  Go.,  63  id.  428.) 
Parties  whose  rights  will  be  affected  by  the  sale  of  stock  have 
a  right  to  go  into  a  Court  of  Equity  and  enjoin  the  sale. 
The  rule  in  regard  to  negotiable  instruments  is  that  if  there 
is  danger  that  a  negotiable  instrument  which  ought  not  to  be 
negotiated  will  get  into  the  hands  of  a  bond  fide  holder,  with- 
out notice  and  for  a  valuable  consideration,  to  the  prejudice  of 
persons  interested  in  it,  the  Court  will  interfere.  (Eerr  on 
•Injunctions,  691,  696;  High  on  Injunctions,  §  760.)  In  this 
State  certificates  of  stock  so  far  partake  of  the  character  of 
negotiable  instruments,  that  a  bona  fide  purchaser  takes  them 
free  from  all  prior  and  opposing  titles  —  a  purchaser  of  a 
promissory  note,  duly  indorsed,  can  get  no  better  title.  The 
stock  was,  therefore,  in  danger  of  being  exposed  to  sale  and 
falling  into  the  hands  of  a  bona  fide  purchaser,  who  would  hold 
it  free  of  all  prior  or  opposing  titles. 

Boss,  J*: 

On  the  2d  of  January,  1879,  one  Shartzer  was  the  owner 
and  holder  of  eight  shares  of  the  capital  stock  of  the  Home 
Mutual  Insurance  Company^  a  State  oorporatioxu     On  that 
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day  he  executed  to  the  plaintiff  an  assignment  of  the  certifi- 
cates of  the  stock,  together  with  a  power  of  attorney  author- 
izing the  assignee  to  cause  the  proper  transfer  of  the  stock  to 
be  made  on  the  books  of  the  company.  The  assignment  was 
made  as  collateral  security  for  the  payment  of  Shartzer's  note 
for  five  hundred  dollars,  with  interest,  executed  by  him  to  the 
plaintiff.  Plaintiff  neglected  to  have  the  stock  transferred 
on  the  books  of  the  company,  and  on  the  first  of  November 
following,  the  defendant  Wilson,  having  no  knowledge  of  the 
assignment,  commenced  an  action  against  Shartzer  to  recover 
a  considerable  simi  of  money  due  to  him  from  Shartzer,  in 
which  action  a  writ  of  attachment  was  duly  issued  and  levied 
by  the  defendant,  Desmond,  as  Sheriff,  upon  the  stock,  which 
stood  on  the  books  of  the  corporation  in  Shartzer's  name. 
Subsequently,  Wilson  recovered  judgment  in  his  action,  and 
in  due  time  an  execution  was  issued  thereon  and  placed  in  the 
hands  of  the  Sheriff,  who  was  proceeding  to  sell  the  stock, 
when  the  present  action  was  commenced  to  enjoin  the  sale. 
The  value  of  the  stock,  according  to  the  pleadings  in  the  case, 
exceeds  the  amount  of  the  indebtedness  from  Shartzer  to  the 
plaintiff;  and  as  it  is  also  found  that  the  assignment  of  the 
stock  was  only  as  collateral  security  for  that  indebtedness,  it 
results  that  Shartzer  retained  an  interest  in  the  stock.  This 
interest  is  undoubtedly  subject  to  sale  by  Shartzer.  Why  it 
is  not  also  subject  to  forced  sale  under  legal  process  against 
him,  we  are  unable  to  see.  It  is  quite  true,  under  the  rule 
long  settled  in  this  State,  that  the  assignment  to  the  plaintiff, 
notwithstanding  the  fact  that  the  transfer  was  not  entered  on 
the  books  of  the  corporation,  was  valid  as  against  all  persons 
except  a  subsequent  purchaser  in  good  faith,  without  notice, 
within  which  exception  the  defendant  Wilson  does  not  come. 
Likewise,  it  is  true,  under  the  same  rule,  that  a  purchaser  at 
the  execution  sale  under  the  Wilson  judgment,  without  notice 
of  the  previous  assignment  to  the  plaintiff,  would  take  the 
stock  discharged  of  the  plaintiff's  lien.  (See  Weston  v.  B.  B. 
&  A.  TF.  Co.,  6  Cal.  186 ;  S.  C,  6  id.  425 ;  Peo'pU  v.  Elmore, 
35  id.  656;  Paarott  v.  Byers,  40  id.  614;  Winters  v.  Belmont 
Minin<)  Co.,  53  id.  429.)  But  if  the  latter  result  should  occur, 
it  would  be  tlie  fault  of  the  plaintiff.  It  had  it  in  its  power  at 
the  start  to  avoid  all  danger  by  doing  what  it  ought  to  have 
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done  —  caused  the  proper  transfer  of  the  stock  to  have  been 
made  on  the  books  of  the  corporation.  It  may  still  avoid 
loss  by  seeing  that  the  purchaser  at  the  execution  sale  takes 
with  notice  of  its  lien,  and,  perhaps,  by  other  means.  But  it 
has  no  right  to  an  injunction  preventing  a  sale  under  the  Wil- 
son execution  of  whatever  interest  remains  In  Shartzer. 
Judgment  reversed. 

McKiKSTBY,  J.,  and  McKbb,  J.,  concurred. 


(No.  6,932. —  Department  One.) 

EDITH  NICHOLS  v.  WILLIAM  DUin>HT  ep  ai. 

V 

Tort  —  Execution  —  Judgment  —  Appeal. —  The  plaintiff  recovered  Judgment 
against  two  defendants  for  damages  alleged  to  have  been  caused  by  their 
negligent  act;  and  upon  appeal  of  one  of  the  defendants  the  judgment 
as  to  him  was  reversed.  Held,  That  the  plaintiff  was  entitled  to  execution 
against  the  other  defendant. 

Id. —  Case  EXTiJiism}. —  The  case  of  MoOool  v.  MaTurny,  64  Cal.  491,  is  un- 
like this. 

Appeal  from  an  order  quashing  an  execution  in  the  Supe- 
rior Court  of  Santa  Clara  County.     Spenokb,  J,,  and  BBii- 

DEN,   J. 

/.  C.  Black,  for  Appellant. 

The  common  law  rule  of  the  entirety  and  indivisihility  of 
a  cause  of  action  and  a  judgment  was,  by  our  code  and  the 
decisions  of  our  Supreme  Court,  changed  and  overruled.  So 
radical  and  absolute  has  been  this  change,  that  a  cause  of  ac- 
tion on  a  purely  joint  demand  against  two  or  more  obligors 
or  defendants,  may  be  prosecuted  to  judgment,  and  the-  judg- 
ment may  be  erroneous  as  to  one  of  liie  defendants,  from 
want  of  proof  or  any  cause,  and  this  fact  does  not  invalidate 
the  judgment  as  to  the  other  defendants,  against  whom  no 
«rror  has  been  committed.  (Bank  of  Stockton  v.  Howland, 
42  Cal.  131 ;  Kelly  v.  Bandini,  50  id.  531 ;  Lewis  v.  Clarkin, 
18  id.  400 ;  Claflm  v.  Butterly,  5  Duer,  327 ;  People  v.  FrisUe, 
18  Cal.  402 ;  Tay  v.  HawUy,  39  id.  95 ;  Poppe  v.  Atheam,  43 
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id.  607 ;  McCreery  v.  Everding,  44  id.  285 ;  Speyer  v.  Ihmels, 
21  id.  288.)  The  liability  of  persons  joining  with  one  another 
in  the  coi^iniission  of  a  trespass  is  joint  and  several,  and  the 
effect  of  a  judgment  recovered  against  them  in  merging  the 
cause  of  action  is,  in  the  United  States,  governed  by  Ae  rules 
applicable  to  judgments  upon  joint  and  several  contracts^ 
(Livingstone  v.  Bishop,  1  Johns.  290 ;  S.  C,  3  Am.  Dec  330 ; 
2  Ohio,  3;^ :  S.  C,  15  Am.  Dec.  529;  Elliott  v.  PoHer,  5  Dana, 
Ky.,  299;  S.  C,  30  Am.  Dec  689;  Morgan  v.  Chester,  4 
Conn.  387.) 

D.  M.  Delmas,  for  Respondent. 

The  reversal  of  a  joint  judgment,  either  in  tort  or  contract, 
for  error  against  one,  is  necessarily  a  reversal  of  the  whole 
judgment  as  to  alL  {Brown  v.  Richardson,  4  Robertson,  603 ; 
Richards  v.  Walton,  12  Johns.  434;  Farrell  v.  Calkins,  10 
Barb.  348 ;  Harmon  v.  BrotJierson,  1  Denio,  637 ;  Sheldon  v. 
Quinlen,  5  Hill,  441 ;  Moulton  v.  Notion,  5  Barb.  286 ;  Mc- 
Donald V.  WiUde,  13  HI.  22;  Jones  v.  Raine,  4  Rand.  386; 
Oaylord  v.  Payne,  4  Conn.  190.)  Assuming  that  the  Court 
might  have  ordered  a  partial  reversal,  it  has  not  done  so,  for 
it  orders  the  judgment  reversed  and  cause  remanded.  This 
places  the  parties  in  the  Court  below  in  their  original  posi- 
tion. (Argenti  v.  City  of  San  Francisco,  30  Cal.  462.)  Could 
the  plaintiff,  upon  the  return  of  the  case,  hold  on  to  his  judg- 
ment against  one  of  the  defendants,  and  proceed  to  try  the 
cause  as  against  the  other?  The  only  effect  of  this  would  be 
that,  in  the  same  action  for  a  joint  tort,  we  would  have  two 
separate  verdicts  and  judgments,  which  we  have  seen  can  not 
be.  (McCool  V.  Mahoney,  54  CaL  491.)  Or  could  the  plaintiff 
abandon  and  dismiss  the  cause  as  to  the  appealing  party,  and 
proceed  to  collect  his  judgment  from  the  other?  Any  act  of 
the  plaintiff  releasing  one  from  payment  would  release  the 
other.     {Minor  v.  Mechanics'  Bank,  1  Pet  87.) 

Ross,  J.: 

The  plaintiff  sued  to  recover  damages  alleged  to  have  been 
caused  to  her  by  the  negligent  act  of  defendants.  Verdict 
and   judgment  was  rendered   in  favor  of  the  plaintiff  and 
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against  the  defendants  for  the  sum  of  five  thousand  dollars 
and  costs.  From  the  judgment  the  defendant,  William 
Dunphy,  appealed  to  this  Court.  Defendant  Carmen  did  not 
appeal.  On  the  bearing  of  the  appeal  of  William  Dunphy, 
the  judgment  was  "  reversed  and  cause  remanded "  on  the 
ground  that  the  complaint  counted  against  both  defendants 
as  actual  tortfeasors,  personally  participating  in  the  wrong 
complained  of,  and  it  did  not  appear  that  the  appellant,  Wil- 
liam, was  personally  present  at  or  in  any  wise  personally  par- 
ticipated in  the  collision  which  occasioned  the  damage.  On 
the  going  down  of  the  remittitur  the  plaintiff  caused  execution 
to  be  issued  on  the  judgment  against  Carmen,  which  execu- 
tion was  subsequently,  on  motion,  quashed  by  order  of  the 
Superior  Court;  and  from  this  order  the  present  appeal  is 
taken. 

What,  if  any,  relation  exists  between  the  Dunphys  nowhere 
appears. 

We  think  the  Court  erred  in  quashing  the  execution  against 
Carmen.  The  judgment  against  her  was  unaffected  by  the 
appeal  of  her  co-defendant,  and  the  subsequent  proceedings 
thereon.  Carmen  could  also  have  appealed  from  the  judg- 
ment if  she  had  desired  to  do  so.  Had  she  done  so,  and  the 
facts  had  established  that  the  damage  was  caused  by  her  neg- 
ligence, and  that  her  co-defendant  did  not  in  any  wise  partici- 
pate in  the  wrong,  this  Court  undoubtedly  could,  and  would, 
have  affirmed  the  judgment  as  to  her,  and  reversed  it  as  to 
William  Dunphy.  (Code  Civ.  Proc  §§  414,  678;  Wood  v. 
Orford,  66  Cal.  167;  Mcintosh  v.  Ensign,  28  N.  Y.  169; 
Freeman  on  Judgments,  3d  ed.  §  236,  and  authorities  there 
cited.)  The  case,  as  it  stands,  leaves  Carmen  in  no  better 
position.  She  was  content  to  rest  with  the  judgment  against 
her.  As  to  her,  there  was  a  valid  judgment,  in  plaintifPs 
favor,  unappealed  from  and  undisturbed.  The  case  of  Mc- 
Cool  V.  Mahoney,  64  Cal.  491,  is  unlike  this.  There  the  plaint- 
iffs sued  the  defendants,  Mahoney  and  Small,  jointly,  for 
malicious  arrest  and  prosecution.  The  jur?  returned  a  ver- 
dict for  plaintiff  against  Mahoney,  for  three  thousand  dol- 
lars, ana  against  Small  for  five  hundred  dollars;  on  which 
verdict  the  Court  entered  judgment  against  Mahoney  for 
three  thousand  dollars,  against  Small  for  five  hundred  dol- 
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lars,  and  against  Mahoney  and  Small  for  two  hundred  and 
eighty-two  dollars  and  seventy-five  cents,  costs  of  suit.     We 
held  the  judgment  as  entered  erroneous. 
Order  reversed. 

McKiNSTBY,  J.,  and  McKeb,  J.,  concurred. 


[No.  6.669.— In  Bank.l 

JOSEPH  0.  COLLINS  v.  CLARENCE  F.  TOWNSEND. 

Fbaud  —  Rescission  or  Contbact. —  A  person  desiring  to  rescind  a  contract 
because  of  fraud,  mnst,  so  far  as  his  action  can  do  it,  restore  the  parties 
to  their  former  condition  within  a  reasonable  time. 

Id. —  In. —  Rbasonablh  Time. —  The  defendant  purchased  of  the  plaintiff  cer- 
tain stock  for  the  sum  of dollars,  and  pledged  the  stock  to  the  plain- 
tiff '  to  secure  promissory  notes  given  for  the  purchase  money.  The  con- 
tract was  procured  by  fraudulent  representation  made  by  the  plaintiff  to 
the  defendant  with  reference  to  the  value  of  the  stock,  the  falsity  of 
which  was  discovered  by  the  defendant  about  the  1st  of  January,  1873, 
after  paying  six  hundred  dollars  of  the  purchase  money.  November  IStli, 
1874.  the  stock  was  sold  by  the  plaintiff  for  nineteen  dollars  and  sixty 
cents,  and  the  proceeds  applied  upon  the  notes.  An  action  to  recover  on 
one  of  the  notes  was  commenced  January  4th,  1876,  and  the  answer  filed 
May  22d,  1876:  Held,  That  the  defendant  had  not  sought  to  rescind 
within  a  reasonable  time. 

CoNSTnucTioN  OP  Pleadino. —  A  pleading  must  be  taken  most  strongly  against 
the  pleader. 

Plbadino  —  Want  of  Considebation. —  The  defendant  pleaded  that  the  nots 
sued  upon  was  obtained  by  false  and  fraudulent  representations  made  ts 
him  by  the  payee,  and  without  consideration  therefor. 
Held,  That  the  latter  words  did  not  constitute  an  independent  and  separat* 
allegation  of  facts,  the  evident  meaning  being,  that  the  note  was  with- 
out consideration,  because  of  the  false  and  fraudulent  representations  rs> 
ferred  to. 

Fbaud  —  Rescission  of  Contract — New  Trial  —  Appeal. —  Held,  upon  i»- 
versal  on  the  appeal,  that  the  case  is  one  in  which  a  new  trial  should  to 
had  if  either  party  desired  it 

Appeal  from  a  judgment  for  the  defendant  in  the  Twenty- 
third  District  Court,  City  and  County  of  San  Francisoow 
Thornton,  J. 

James  C.  Cary,  for  Appellant 

Conceding  that  the  defendant  was  induced  to  make  the 
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chase  by  the  false  and  fraudulent  representations  of  plaintifiy 
that  constitutes  no  defense  to  the  payment  of  the  note  so  long 
as  the  contract  remains  unrescinded.  The  contract  here  has 
never  been  rescinded.     (Oifford  v.  Carvill,  29  CaL  692.  ) 

J.  B.  Townsend,  for  Eespondent. 

The  case  of  Oifford  v.  Carvill,  cited  by  appellant's  counsel, 
originated  prior  to  the  year  1866^  and  was  decided  by  the  Su- 
preme Court  in  April  of  that  year.  At  that  time  no  law  similar 
to  section  439,  Code  Civ.  Proc.,  existed  in  this  State,  but  a  de- 
frauded party  had  all  of  the  three  remedies  allowed  at  common 
law.  We  submit  that  the  case  of  Oifford  v.  Carvill  ought  not 
to  be  held  decisive  of  the  present  case,  especially  in  the  present 
changed  conditicm  of  the  remedies,  in  cases  of  fraud,  now  al- 
lowed and  compelled  to  be  sought  under  our  Code  of  Civil 
Procedure.  Th.  very  case  cited  in  Oifford  v.  Carvill  as 
foundation  for  it,  to  wit,  the  case  of  Herrin  v.  Libhy,  86  Me. 
367,  as  quoted  by  our  Supreme  Court,  clearly  shows  the  choice 
of  remedies  possessed  by  the  injured  party,  to  either  rescind 
and  repudiate  the  contract  in  toto,  ^^  or  to  affirm  the  contract 
and  claim  compensation  or  damages  for  the  injury  he  has  sus- 
tained by  reason  of  the  fraud."  The  case  of  Burton  v.  Stew* 
art,  8  Wend.  239 ;  S.  C,  20  Am.  Dec  692,  decides  only  that 
it  was  too  late  to  rescind  the  contract  and  treat  it  as  void 
when  sued  on  the  note  for  the  purchase  money;  not  that  the 
injured  party  might  not,  whilst  affirming  the  contract, 
deduct  or  recoup  the  damages  which  he  had  sustained  by  the 
fraud.  We  further  submit  that  the  case  of  Oifford  v.  Carvill 
was,  as  is  manifest  from  the  opinion  itself,  decided  wholly  in 
view  of  the  rights  of  a  party  who  attempted  and  claimed  to 
rescind  the  contract,  and  that  to  apply  its  doctrines  to  a  case 
like  the  present,  where  an  injured  party  does  not  attempt  to 
rescind,  but  only  to  recoup  the  amount  of  damages  which  he 
has  sustained  by  the  fraud  of  the  plaintiff,  would  be  contrary 
to  the  established  law,  not  only  of  England,  but  of  all  of  our 
sister  States.  (Burton  v.  Stewart,  3  Wend.  238 ;  Wheaton  v. 
Baker,  14  Barb.  894;  Beecker  v.  Vrooman,  13  Johns.  302; 
Hazard  v.  Irwin,  18  Pick.  102 ;  Borrelcins  v.  Bevan,  8  Eawle, 
44 ;  S.  C,  28  Am.  Dec.  85 ;  Voorhees  v.  Earl,  2  Hill,  288  j  Hot- 
rington  v.  Siratton,  22  PieL  510.) 
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The  CouBT  in  Bank: 

As  the  opinion  of  Department  One  contains  a  correct  ex- 
position of  the  law  applicable  to  this  case,  we  adopt  the  same  as 
the  opinion  of  the  Court  in  Bank. 

On  reversing  the  judgment  of  the  Court  below  this  Court 
remanded  the  case  to  that  Court  for  a  new  trial.  Appellant's 
coimsel  moves  that  the  judgment  of  this  Court  be  so  modified 
as  to  direct  the  Court  below  to  enter  a  judgment  in  favor  of 
the  plaintiff  and  against  the  defendant.  This  motion  must  be 
denied.  We  are  of  the  opinion  tHat  the  case  is  one  in  which 
a  new  trial  should  be  had  if  either  party  desires  it. 

Motion  denied. 

Thornton,  J.,  dissenting: 

I  dissent  This  action  was  brought  to  recover  a  balance 
alleged  to  be  due  on  a  promissory  note  given  for  the  purchase 
money  of  certain  shares  of  stock  by  defendant  to  plaintiff. 
The  defendant  set  up  several  defenses  to  the  action,  which,  as 
far  as  material,  will  be  noticed  hereafter.  Judgment  passed 
for  the  defendant,  and  plaintiff  appealed. 

There  was  no  attempt  made  to  rescind  the  contract  We 
do  not  understand  the  respondent  to  urge  that  the  contract  was 
rescinded,  or  that  the  judgment  of  the  Court  below  should 
be  upheld  on  any  such  ground.  But  he  contends  that  there 
is  nothing  due  on  the  note  by  reason  of  the  fraud  set 
out  in  the  first  defense  of  the  answer,  the  facts  stated  in  which 
defense  were  admitted  to  be  true,  that  he  (the  plaintiff)  has 
been  damaged  to  the  full  amount  of  the  sum  claimed  as  due 
on  the  note,  and  therefore  the  Court  below  adjudged  correctly, 
and  its  ruling  should  be  sustained. 

The  point  here  urged  was  not  considered  or  even  adverted  to 
in  Oifford  v.  Carvill,  29  Cal.  689. 

Upon  a  sale  of  goods  or  chattels  where  there  is  a  breach  of 
warranty  as  to  quality  or  where  the  purchase  has  been  in- 
duced by  fraudulent  representations,  the  purchaser  had  under 
our  jurisprudence  a  right:  First,  to  rescind  the  contract 
promptly,  and  to  recover  back  whatever  he  had  paid;  second, 
to  bring  an  action  for  deceit  on  account  of  the  fraud  or  false 
warrant;  or  third,  to  affirm  the  contract,  as  it  was  made,  and 
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recover  whatever  damages  La  has  suffered  by  reason  of  the 
fraud  or  false  warranty.  (Merril  v.  Nightingale,  89  Wise  247; 
Smith  v.  Dunham,  2  Kerr,  N.  B.,  630;  Coventry  v.  M' Entry, 
13  I.  R  C.  L.  160;  Carey  v.  Guillowy  105  Mass.  18.)  Nor  is 
this  rule  changed  by  the  fact  that  a  note  or  other  security  has 
been  given  for  the  purchase  money,  and  an  action  has  been 
brought  on  such  note  or  security.     {Harrington  v.  Straiton, 

22  Pick.  510;  Perley  v.  Batch,  23  id.  283;  Mixer  v.  Cobum, 
11  Mete.  559;  Westcoit  v.  Nims,  4  Cush.  215;  Cook  v.  Cast- 
ner,'9  id.  266 ;  Burnett  v.  Smith,  4  Gray,  50 ;  Basberry  v.  Moye, 

23  Miss.  320;  Burton  v.  Stewart,  3  Wend.  236;  S.  G,  20  Am. 
Dec.  692;  Spalding  v.  Vender-CooJc,  2  id.  431;  Cobum  t. 
Ware,  30  Me.  202;  Hitchcock  v.  Hunt,  28  Conn.  343;  Albert- 
son  V.  Hallway,  16  Ga.  377.  See  Benjamin  on  Sales,  8d 
Am.  ed.  §  894,  note  a;  §  902,  note  a.) 

It  should  be  noted  that  the  action  for  deceit  can  not  under 
our  system  be  now  maintained,  as  an  independent  action,  un- 
less it  is  commenced  before  the  action  is  brought  to  recover 
the  purchase  money.  If  not  brought  prior  to  the  action  for 
the  purchase  money,  it  must  be  set  up  as  a  counterclaim  in 
such  action.  If  the  defendant  omit  to  avail  himself  of  it  in 
such  action,  he  can  not  afterwards  maintain  it  (Code  Civ. 
Proc.  §  439.) 

In  our  judgment  the  counterclaim  of  fraud  has  been  really 
and  substantially  set  up  in  this  action.  It  is  done  inartifi- 
cially,  but  still  the  allegations  are  sufficient  to  notify  the  plaint- 
iff what  is  meant.  The  following  facts  appear  from  the  plead- 
ings: The  shares  of  stock  sold  to  the  defendant  were  pledged 
as  security  for  the  payment  of  the  note  sued  on.  The  note 
was  for  three  thousand  dollars,  and  was  payable  in  monthly 
installments  of  two  hundred  dollars,  with  interest  Eight  of 
these  installments,  amounting  to  one  thousand  six  hundred 
dollars,  were  paid;  and  on  a  subsequent  failure  to  pay,  the 
shares  of  stock  were  sold  and  brought  the  sum  of  nineteen 
dollars  and  sixty  cents.  These  facts  are  alleged  in  the  com- 
plaint, and  are  not  denied  in  the  answer.  The  plaintiff,  it  ap- 
pears, had  received  on  the  fraudulent  transaction  one  thousand 
six  hundred  and  nineteen  dollars  and  sixty  cents.  The  facts 
constituting  the  fraud  are  set  forth  in  the  first  defense  in  the 
answer,  and  are  admitted  by  the  parties  to  be  true  in  a  stip- 
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ulation  which  appears  in  the  transcript  This  first  defense, 
so  called,  concludes  with  these  words:  ^'And  said  defendant 
says  that  said  note  was  obtained  from  him,  this  defendant,  by 
the  said  Flaw  and  Collins,  by  and  through  the  fraud  and  false 
and  fraudulent  representations,  statements,  and  assurances 
aforesaid,  and  without  consideration  therefor,  and  that  no 
money  whatever  was  ever,  or  is  now,  justly  or  at  all  due  from 
this  defendant  to  said  plaintiff  thereon,  or  on  account  thereof.'^ 

If  the  defendant  had  averred  that  in  consequence  of  the 
fraud  by  which  the  note  was  obtained,  he  had  sustained  dam- 
ages in  the  sum  of  three  thousand  dollars,  we  can  not  see  that 
there  could  be  any  doubt  that  the  counterclaim  was  properly 
set  up.  In  our  judgment,  he  has  alleged  what  is  equivalent 
to  it,  when  he  avers,  that  in  consequence  of  the  fraud  set  up, 
there  never  was  anything  due  on  Ihe  note.  But  it  may  be 
said,  that  when  the  note  is  offered  and  received  in  evidence, 
these  allegations  are  disproved,  as  the  note  does  not  bear  on 
its  face  evidence  that  it  was  procured  by  fraud.  We  can  not 
see  that  this  result  follows.  That  nothing  is  due,  is  averred 
to  be  the  consequence  of  the  fraud  set  up  in  the  answer;  and 
as  the  note  itself  shows  no  evidence  of  fraud,  the  contention 
above  mentioned  can  not  be  maintained. 

It  is  also  pleaded  by  the  defendant  as  follows :  "  And  for  a 
further  and  third  answer  to  said  complaint,  said  defendant 
says  that  the  supposed  consideration  upon  which  said  note  was 
executed  and  delivered  by  this  defendant  to  said  plaintiff,  has 
failed. 

"And  for  a  further  and  fourth  answer  to  said  complaint, 
said  defendant  says  that  the  supposed  consideration  upon 
which  said  note  was  executed  and  delivered  by  this  defendant 
to  said  plaintiff,  has  failed  to  an  amount  equal  to,  and  much 
larger  than  the  balance  remaining  unpaid  thereon." 

Here  are  set  up  defenses  of  failure  of  consideration  in  two 
phases  —  and  under  these  the  defense  here  urged  can  be  made. 
Now,  if  the  purchaser  keep  and  use  the  goods  after  the  fraud 
is  discovered,  he  will  thereby  make  them  his  own,  and  can 
not  subsequently  return  them  to  the  vendor.  (Weel  v.  Page, 
7  Wis.  603;  Garland  v.  Spencer,  46  Me.  528.)  But  he  has 
his  election  to  give  the  fraud  in  evidence  as  proof  of  failure 
of  consideration  in  any  action  brought  to  recover  the  purohase 
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money,  or  to  make  it  a  distinct  and  independent  ground  of 
recovery  in  an  action  for  the  deceit  (Burton  v.  Stewart,  8 
Wend.  238 ;  S.  C,  2  Am.  Dec.  692 ;  BeecJcer  v.  Vrooman,  18 
Johns.  302;  Harrington  v.  Stratton,  22  Pick,  510;  1  Smithes 
Lead,  rias.,  part  L,  6th  Am.  ed.,  834;  notes  of  H.  and  W.  to 
Chandelor  v.  Lopus.)  That  the  false  representations  ad- 
mitted to  have  been  made  amount  to  a  warranty,  see  Ben- 
jamin on  Sales,  8d  ed.,  §§  610,  613,  644,  690,  and  cases  cited 
in  notes;  and  therefore  the  cases  which  refer  to  warranty  and 
the  right  of  a  piirchaser  to  recoup  for  its  breach,  apply  to 
fraudulent  representations. 

It  may  be  added  here,  that  it  seems  to  be  law  in  England 
at  this  day,  that  the  right  of  the  purchaser  to  recoup  in  dam- 
ages can  only  be  availed  of  when  he  is  sued  for  the  price  of 
the  goods,  and  can  not  be  used  by  him  when  sued  on  a  bill  or 
note  given  for  the  purchase  money;  but  the  current  of  au- 
thority in  the  United  States  is  the  other  way,  and  the  pu^ 
chaser  is  allowed  to  recoup  when  sued  on  a  bill  or  note  given 
for  the  price  of  the  goods,  as  well  as  when  sued  for  the  price 
(see  1  Smith's  Lead.  Cas.  341,  and  cases  cited)  of  the  goods 
sold.  We  think  the  latter  rule  the  best,  and  more  in  accordr 
ance  with  the  rulings  of  this  Court 

While  the  right  to  rescind  must  be  exercised  promptly,  and 
will  be  lost  by  unreasonable  delay  on  the  part  of  the  pur- 
chaser (Buchenau  v.  Homey,  12  HI.  386 ;  Benjamin  on  Sales^ 
8d  ed.,  §  452,  and  cases  cited  in  notes),  he  can  wait  and  use  it 
to  recoup  when  sued  for  the  price  or  the  bill  or  note  given 
for  the  price,  or  he  may  bring  an  independent  action  to  re- 
cover damages  for  the  deceit  The  affirmance  of  a  contract 
by  the  vendee  after  discovery  of  the  fraud,  merely  extin- 
guishes his  right  to  rescind.  His  other  remedies  remain  un- 
impaired. (Whitney  v.  Allaire,  4  Denio,  664;  Herrin  v.  Libhey, 

36  Me.  357;  Peck  v.  Brewer,  48  HI.  56;  Weiner  v.  Clement, 

37  Pa.  St.  147;  Van  Epps  v.  Harrison,  6  Hill,  68;  Fovlk  v. 
Eckert,  61  111.  318;  Lilley  v.  Randall,  8  CoL  298;  MiUer  v. 
Barber,  66  N.  Y.  668;  Johnson  v.  Luzton,  9  J.  &  Sp.  481; 
Lexow  V.  Julian,  14  Hun,  162 ;  Ranney  v.  Warren,  17  id,  11.) 

In  accordance  with  the  above,  the  defendant  in  this  case 
lost  no  right  to  recoup  in  damages  or  to  set  up  failure  of  con- 
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sideration  bj  reason  of  fraud  or  breach  of  warranty,  by  wait- 
ing until  he  was  sued  on  his  note. 
The  judgment  should  be  affirmed. 

The  following  is  the  opinion  rendered  in  Department  One: 

MoElNSTBT,  J. : 

The  action  was  brought  upon  a  promissory  note,  given  by 
defendant  on  the  l7th  day  of  April,  1872,  in  part  considera- 
tion for  certain  stock  of  Homestead  Associations,  and  the  de- 
fense is  that  defendant  was  induced  to  purchase  the  stock  by 
false  representations  of  plaintiff,  that  the  lands  of  the  Home- 
stead were  unincumbered,  while  in  fact  they  were  largely  in- 
cumbered. Plaintiff  having  proven  his  complaint  prima  fade, 
defendant  submitted  his  case  upon  the  stipulation  following: 
''For  the  purposes  of  this  action,  it  is  hereby  admitted  that 
the  facts  stated  in  the  first  defense  of  defendant's  answer, 
filed  herein,  are  true." 

The '  defendant,  amongst  other  matters,  avers  in  the  first 
count  of  his  answer:  ''  This  defendant  has  since  said  17 th  day 
of  April,  1872,  and  prior  to  the  discovery  hereinafter  men- 
tioned, paid  to  said  Collins,  in  installments,  upon  the  said 
promissory  note,  the  stun  of  sixteen  hundred  dollars  in 
United  States  gold  coin.  That  shortly  after  the  payment  of 
the  last  of  the  said  installments  above  mentioned,  the  de- 
fendant discovered" — the  representations  of  plaintiff  to  be 
false. 

The  pleading  being  taken  more  strongly  against  the  pleader, 
it  must  be  presumed  that  the  discovery  of  the  fraud  was  im- 
mediately after  the  Ist  of  January,  1878  —  the  date  when  the 
eighth  installment  would  become  due. 

The  complaint  herein  was  filed  February  4th,  1876;  the 
answer  May  22d,  1876. 

The  stock  purchased  by  defendant  was  pledged  to  plaintiff 
as  security  for  the  payment  of  the  note  sued  upon.  Under 
the  contract  of  pledge  the  stock  was  sold  on  the  13th  of  No- 
vember, 1874,  for  the  sum  of  nineteen  dollars  and  sixty  oents, 
and  the  proceeds  applied  upon  the  note. 

In  Oifford  v.  CarvUl,  29  Cal.  592 ;  it  was  said  by  the  Su- 
preme Court  of  California :    "  Appellant  insists  ihat,  although 
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the  matters  alleged  and  claimed  to  have  been  proved  might, 
if  true^  have  justified  the  defendant  in  rescinding  the  con* 
tract,  and  returning  the  stock,  yet,  until  such  rescinding  and 
return,  they  constituted  no  defense  to  an  action  on  the  note; 
and  8iu:h  is  the  general  rule  upon  the  subject.  In  Herrin  v. 
Libbejf,  36  Me.  357,  the  rule  is  expressed  in  the  following 
language,  namely:  'The  rights  of  a  party  who  has  been  de- 
frauded in  making  a  contract,  are,  on  the  discovery  of  the  fraud, 
tdthin  a  reasonable  time,  to  rescind  the  contract  and  restore 
the  parties  to  their  former  condition,  or  to  affirm  the  contract 
and  claim  compensation  or  damages  for  the  injury  he  has 
sustained  by  reason  of  the  fraud.'  In  Burton  v.  Stetoart,  3 
Wend.  239;  S.  C,  20  Am.  Dec  692,  the  Court  says:  *Had 
they  intended  to  treat  the  contract  as  void,  on  the  ground 
of  fraud,  it  was  their  duty,  when  they  discovered  that  the 
mare  was  not  such  as  the  plaintiff  had  represented  lier  to 
be,  to  have  restored  her  to  the  plaintiff.  When  prosecuted 
on  the  note,  and  the  cause  brought  to  trial,  it  was  too  late 
to  repudiate  the  contract'  (See,  also,  Kimball  v.  Cunning- 
ham, 4  Mass.  602 ;  S.  0.,  3  Am.  Dec.  30 ;  Norton  v.  Young, 
8  Greenl.  32;  Campbell  v.  Fleming,  1  Ad.  &  E.  40.)  These 
authorities  state  the  rule  correctly  in  all  cases  where  the  prop- 
erly purchased  is  of  the  slightest  value  to  any  one.'' 

It  will  be  observed  that  in  the  first  count  of  the  answer 
there  are  no  averments  of  damage  sustained  by  defendant  by 
reason  of  the  fraud  —  the  defense  is  evidently  intended  as  a 
repudiation  of  the  contract;  a  claim  that  it  is  void  by  reason  of 
the  fraud.  From  the  2d  of  January,  1873,  until  the  13th  of 
November,  1874 — a  period  of  more  than  twenty-two  months, 
during  the  first  eight  months  of  which  eight  installments,  of 
two  himdrcd  dollars  each,  became  due  —  the  defendant  took 
no  step  to  rescind  the  contract  by  notice  to  plaintiff  or  other- 
wise. While  the  contract  continued  unrescinded  the  plaintiff 
could  sell  the  stock  and  apply  the  proceeds  to  the  note  only 
in  case  the  three  thousand  dollars  was  not  paid  at  the  end  of 
fifteen  months,  from  the  1st  of  June,  1873  —  when  the  last  in- 
stallment became  due.  Defendant  did  not  have  manual  pos- 
session of  the  stock;  plaintiff  had  that.  But  a  return  of  the 
property  is  only  one  mode  of  putting  the  parties  in  statu  quo. 
If  the  vendor  has  retained  possession  of  the  property  sold,  as 
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eecTirity  or  otherwise,  the  purchaser  may  indicate  his  inten- 
tion to  rescind  and  notify  the  seller  that  he  abandons  all  right 
or  daim  to  the  property.  If  he  fails  to  do  this  under  such 
circumstances  he  is  equally  at  fault  as  if,  having  received  the 
property,  he  should  refuse  or  neglect  to  return  or  tender  it. 
As  we  have  seen,  the  person  desiring  to  rescind  a  contract  be- 
cause of  fraud  must  restore  —  so  far  as  his  action  can  do  this  — 
the  parties  to  their  former  condition  within  a  reasonable  time. 

Here  the  evidence  fails  to  show  that  the  contract  was  re- 
scinded. It  may  be  that  after  the  stock  was  sold  by  th& 
pledgee^  nothing  would  be  accomplished  by  going  through  th» 
form  of  offering  to  return  that  of  which  defendant  never  had 
the  actual  possession,  but  if  the  defendant  intended  to  rescind 
his  contract  he  should  have  made  his  purpose  knowB  within 
a  reasonable  time  after  the  discovery  of  the  alleged  fraud. 
Here  there  was  no  disavowal  of  the  contract  until,  at  least,, 
the  complaint  was  filed,  more  than  three  years  after  such  dis- 
covery. The  Court  below  should  have  held,  that  defendant  had 
not  sought  to  rescind  within  a  reasonable  time. 

After  setting  forth  the  facts  on  which  he  relies  in  the  first 
count  of  the  answer,  the  defendant  alleges :  '^  And  said  defend- 
ant says  that  said  note  was  obtained  from  him,  this  defendant,, 
by  the  said  Flaw  and  Ck>llins,  by  and  through  the  fraud  and 
false  and  fraudulent  representations,  statement,  and  assurances 
aforesaid,  and  without  consideration  therefor,  and  that  na 
money  whatever  was  ever,  or  is  now,  justly  or  at  all  due  from 
this  defendant  to  said  plaintiff  thereon,  or  on  account  there- 
of." 

There  is  nothing  in  the  suggestion  that  the  words  ''and 
without  consideration  therefor  "  constitute  a  separate  and  in- 
dependent all^ation  of  fact,  the  admission  of  which,  by  the 
stipulation  hereinbefore  recited,  authorized  the  Court  below 
to  render  a  judgment  for  defendant  The  evident  meaning  of 
the  pleader  was  ''  without  consideration,"  because  of  the  f alse^ 
and  fraudulent  representations,  statements,  and  assurauoe*- 
aforesaid/* 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 

Eoss^  J.,  and  MoKeb,  J.,  concurred. 
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[No.  7,214^— Department  One.] 

A.  S.  BAKER  V.  A.  J.  SNYDER. 

AvnAL    fBOM    ObDBB — >  IDBNTIFICATION    OV   THB    PAPUS    VBED    ON    THS    HlAB- 

INO  —  CwBTiwicJLTm  OF  CuDUC  —  TBAK8GBIFT  —  Pbactio. —  UpoD  an  appeal 
from  an  order. 
B0ld,  That  nnleaa  the  affldavltf,  etc.,  toAan  need  on  a  motion  are  then  indoned 
or  marked  by  the  elerk,  hla  certificate  to  the  identity  of  tuch  papert  can 
not  be  held  to  be  determinatiTe  of  the  fact  as  against  hla  subsequent 
statement  that  he  signed  the  certificate  by  mistake,  and  that  he  did  not 
know,  and  liad  no  means  of  knowing,  whether  the  affldaTlts  were  or  were 
not  used  at  the  hearing  of  the  motion. 

Appbal  from  an  order  in  the  Superior  Court,  Alameda 
County.     Cbanb,  J. 

A  judgment  was  entered  against  the  plaintiff  dismissing  the 
action  for  want  of  prosecution.  The  plaintiff  made  a  motion  to 
vacate  the  judgment,  and  the  motion  being  denied,  the  plaint- 
iff appealed.  The  transcript  contains  certain  a£Sdavits 
indorsed,  filed  in  the  action,  the  contents  of  which  tend  to 
show  that  the  judgment  was  rendered  b^  reason  of  an  excusable 
mistake  on  the  part  of  the  plaintiff. 

W.  H.  H.  HaH  and  W.  H.  Fifield,  for  Appellant 

James  C.  Martin,  for  Respondent 

The  Coubt: 

Section  951  of  the  Code  of  Civil  Procedure  reads:  '^On 
appeal  from  a  judgment  rendered  on  an  appeal,  or  from 
an  order,  except  an  order  granting  or  refusing  a  new  trial,  the 
appellant  must  furnish  the  Court  with  a  copy  of  the  notice 
of  appeal,  of  the  judgment  or  order  appealed  from,  and  of 
papers  used  on  the  hearing  in  the  Court  below." 

But  the  code  provides  no  special  mode  by  which  "the  pa- 
pers used  on  the  hearing ''  shall  be  identified. 

Unless  the  affidavits,  etc.,  when  used  on  a  motion,  are  then 
indorsed  or  marked  by  the  clerk,  under  the  direction  of  the 
Judge,  or  without  such  direction,  the  clerk  can  not  be  ex- 
pected to  remember,  when  called  upon  to  certify  to  copies  to 
he  sent  up  here,  the  exact  papers  used  at  the  hearing  of  a 
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motion.  If  the  law  imposed  the  duty  upon  him  of  certifying 
to  the  identity  of  such  papers,  his  certificate  would  be  conclu- 
sive evidence  of  the  fact  in  it  recited.  But  as  the  law  does 
not  impose  that  duty  upon  him,  his  certificate  that  certain 
papers  were  used  on  the  hearing,  inadvertently  made,  can  not 
be  held  to  be  determinative  of  the  fact,  as  against  his  subse- 
quent statement  that  he  signed  the  certificate  by  mistake,  and 
that  he  did  not  know,  and  had  no  means  of  knowing,  whether 
the  affidavits  were  or  were  not  used  at  the  hearing  of  the  mo- 
tion. 

As  the  affidavits  found  in  the  transcript  are  not  identified 
as  having  been  used  on  the  hearing  of  the  motion  to  set  aside 
the  judgment  of  dismissal. 

The  order  appealed  from  is  affirmed. 


[No.  7404.—  Department  Tw«.1 

E.  J.  BENEDICT  bt  ai^  t?.  J.  W.  PEPPERS  bt  ai. 

FOBKCLOSUBE     OP     MOBTOAGB  —  PUBCHASBB      FBOM      MOXTOAOOB. —  C     hftTlllS     • 

contract  to  purchase  land,  amlgned  It  to  P.,  who  at  the  same  time  ex- 
ecuted a  mortgage  thereon  to  secure  part  of  the  purchase  money.  P.  ex- 
ecuted a  deed  of  the  premises  to  W.  M.*  but  did  not  In  terms  assign  the 
contract,  and  W.  M.  assigned  all  his  right,  title,  and  Interest  tn  the  land 
to  B.  M.  After  this  assignment  W.  M.  paid  the  balance  of  the  purchase 
money,  and  at  his  request,  the  vendor  made  a  deed  of  the  premises  Uk 
B.  M.  In  an  action  to  foreclose  a  mortgage  by  the  assignee  of  C. :  Held, 
That  the  Interest  of  B.  li.  was  subject  to  the  mortgage. 

Appbal  from  a  judgment  for  the  plaintiffs  in  the  Superior 
Court  of  Tulare  Coimty.    Cross,  J. 

"  The  Court  found,  that  on  the  29th  day  of  July,  1878,  the 
said  contract,  executed  by  the  Western  Development  Com- 
pany to  A.  B.  Crowell,  as  aforesaid,  with  the  assignments 
from  Crowell  to  Camp  and  from  Camp  to  Peppers  indorsed 
thereon,  and  the  said  deed  from  Peppers  to  Mann,  and  the 
said  conveyance  or  assignment  from  Mann  to  Elizabeth  Maze, 
were  surrendered  and  delivered  up  to  said  Western  Develop- 
ment Company,  and  the  balance  due  said  company  on  said 
lots  paid;  and  thereupon  and  in  pursuance  thereof,  and  by 


Digitized  by  VjOOQIC 


July,  1881.]  Benedict  v.  Peppebs.  619 

virtue  of  the  aforesaid  several  assignments  and  transfers  of 
said  contract,  said  Western  Development  Company,  on  said 
29th  day  of  July,  1878,  by  deed  of  bargain  and  sale  duly  ex- 
ecuted and  dated  on  that  day,  conveyed  said  lots  to  said  Eli^ 
abeth  Maze." 

E.  J.  Edwards,  for  Appellants. 

The  appellant,  Elizabeth  Maze,  did  not  deraign  her  title 
through  Peppers,  the  mortgagor;  but  she  acquired  her  title 
direct  from  the  Western  Development  Company,  who  held 
the  legal  title  to  the  lots  of  land  in  question.  She  held  ad- 
versely to  the  mortgagor,  and  had  a  superior  and  paramount 
title.  She  was  not  a  party  to  the  mortgage;  and  there  being 
no  privity  between  her  and  the  mortgagee,  the  latter  cannot 
make  her  a  party  defendant  for  the  purpose  of  litigating, 
and  trying  her  adverse  title  in  a  foreclosure  suit.  (Jones  on 
Mortgages,  1440 ;  San  Francisco  v.  Lawton,  18  Cal.  465 ;  Cra- 
ghan  v.  Minor  and  Spence,  63  id.  15;  Marlow  v.  BarUw,  id. 
456.) 

Atwell  £  Bradley,  for  BespondentSi 

In  Tefft  V.  Munson  et  al.,  57  K  Y.  97,  it  was  held  that  priv- 
ies in  estate  and  in  law  are  estopped  from  questioning  that 
at  the  date  of  the  mortgage  the  mortgagor  had  title.  (See, 
also,  Kirhaldie  v.  Larrabee,  81  Cal.  455 ;  Henderson  v.  Gramr 
mar,  53  id.  649;  5*  Waifs  Practice,  793-816,  and  authorities 
cited;  Clark  v.  Baker,  14  Cal.  612 ;  herd  v.  Morrill,  25  id.  500; 
The  Vallejo  Land  Associataion  v.  Vierra,  48  id.  579 ;  Christie 
V.  Dana,  34  id.  549;  Hyman  v.  Lowell,  23  id-  106;  Burton 
V.  Lies,  21  id.  87  \  Sherman  v.  McCarthy,  57  CaL  507.) 

Mybiok^  J. : 

This  is  an  action  to  foreclose  a  mortgage  made  by  the  de- 
fendant. Peppers.  William  Maze  and  Elizabeth  Maze  are 
joined  with  Peppers  as  defendants.  The  land  mortgaged  was 
covered  by  the  Congressional  grant  of  1866  to  the  S.  P.  R  R 
Co.,  whidi  corporation  executed  to  the  Western  Development 
Company  a  contract  for  the  conveyance  of  the  land.     The 
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latter  company  executed  a  contract  for  the  conveyance  of  the 
land,  which  contract  came  to  one  Camp  hy  assignment  March 
27th,  1877.  On  the  30th  of  May,  1877,  Peppers  bargained 
with  Camp  for  the  purchase  of  the  land,  went  into  possession, 
and  on  that  day  executed  the  mortgage  in  question,  to  secure 
payment  of  a  portion  of  the  purchase  money.  This  mortgage 
was  recorded  May  31st  On  the  Slst  of  May  Camp  assigned 
his  contract  to  Peppers.  December  18th,  1877,  Peppers  ex- 
ecuted a  deed  of  the  premises  to  one  Mann,  but  did  not  in 
terms  assign  the  contract  There  is  in  the  transcript  an 
assignment  of  the  contract  by  Mann  to  the  defendant,  Eliza- 
beth Maze.  The  last  payment  to  the  W.  D.  Co.  was  made 
July  26th,  1878,  which  was  after  the  date  of  the  assignment 
to  Mrs.  Maze,  which  payment  was  made  by  Mann.  July  29th, 
1878,  the  W.  D.  Co.,  having  received  fuU  payment,  and  hav- 
ing acquired  legal  title  through  the  S.  P.  R.  R.  Co.,  executed 
a  deed  of  the  premises  to  Mrs.  Maze  at  the  request  of  Mann, 
and  she  now  claims  title  under  that  deed.  Neither  the  con- 
tract, nor  any  assignment  thereof,  was  recorded. 

The  Court  found:  6.  That  on  the  18th  day  of  July,  1878, 
said  Washington  Mann  sold,  asisgned,  transferred  und  set 
over  to  one  Elizabeth  Maze,  one  of  the  defendants  herein,  all 
of  his  right,  title,  and  interest  in  and  to  the  aforesaid  lots ; " 
and  as  conclusion  of  law,  '^  that  the  interest  in  or  claim  upon 
said  mortgaged  premises  -  of  the  defendants,  William  Maze 
and  Elizabeth  Maze,  is  subsequent  to  and  subject  to  the  lien 
of  the  plaintiffs  mortgage,"  and  gave  judgment  of  foreclosure 
accordingly. 

The  only  interest  or  title  which  Mrs.  Maze  has  in  or  to  the 
premises  is  under  the  title  acquired  from  the  W.  D.  Co.,  by 
virtue  of  the  contract  and  deed.  She  claims  to  hold  under 
the  deed  alone,  and  that  she  is  not  bound  by  the  mortgage 
executed  by  Peppers,  the  contract  and  assignments  not  hav- 
ing been  recorded;  and  she  also  claims  that  there  is  no  evi- 
dence that  she  ever  received  assignment  of  the  contract  It 
is  sufficient  to  say  that  she  was  not  a  purchaser  for  value, 
there  being  no  evidence,  except  the  recital  in  the  assignment 
to  her  of  a  consideration  of  five  dollars,  that  she  ever  paid 
anything.     The  fact,  therefore,  that  the  contract  and  assign- 
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ments  were  not  recorded,  is  immaterial.     She  took  the  deed 
from  the  W.  D.  Co.,  under  Mann,  and  is,  therefore,  as  much 
bound  as  he  would  have  been.    No  error  appears. 
Judgment  affirmed. 

Shaspstein,  J.,  and  Thoknton,  J.,  concurred. 


[No.  7,124. —  Department  One.] 

SUSANNAH  WORMOUTH  v.  MARY  J.  JOHNSON. 

Bbbcltino  TXD8T  —  CoNSTHucTiTs  TRUST — FRAUD. —  K.  in  his  life-time  piir- 
chaeed  of  one  B.  the  land  In  controveray,  paying  therefor  money  recelTed 
from  blf  mother,  the  defendant,  with  the  understanding  that  be  ahoold 
purchase  the  land  for  her  benefit,  taking  the  deed  in  hia  own  name. 
Plaintiff,  then  the  wife  of  K.,  with  full  knowledge  of  the  facta,  procured 
V.  to  make  a  deed  of  gift  of  the  premises  to  her.  HtM,  That  the  plaintiff 
took  the  legal  title  In  trust  for  the  defendant. 

toy— Id. —  Id. —  BriDaNca. —  Held,  further.  That  It  was  not  error  to  admit 
declarations  of  K.  made  after  the  deed  of  gift  from  V.  to  the  plaintiff; 
that  the  purchase  money  of  the  premises  belonged  to  the  defendant,  and 
that  the  purchase  was  made  with  her  money  and  for  her  benefit,  and 
that  the  title  was  held  for  her  use. 

Ift.— Id. —  Id. —  Statdtb  of  LixxTATioira.*- Held,  further,  that  the  Statnt* 
of  Limitations  did  not  apply  to  the  case. 

Appeal  from  a  judgment  for  the  defendant  in  the  Twenty- 
second  District  Court,  County  of  Marin,  and  from  an  order 
denying  a  ntw  trial  in  the  Superior  Court  of  the  same  county. 

TSMPLE,  J. 

E.  B.  Mahon,  for  Appellant. 

The  Court  erred  in  admitting  in  evidence  declarations  or 
statements  alleged  to  have  been  made  by  James  King  after 
he  caused  the  deed  of  gift  to  be  made  by  Vierra  to  plaintiflF. 
{Spanagel  v.  Dellinger,  38  CaL  281 ;  Phoenix  v.  Assignees  of 
Ingraham,  5  Johns.  426.)  The  defendant's  cross-action  was 
barred  by  limitation. 

E.  F.  Preston,  for  Kespondent 

Where  the  conveyance  of  the  legal  estate  is  taken  in  the 
name  of  a  third  person,  and  the  consideration  is  paid  by 
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another,  a  trust  results  in  favor  of  the  person  who  pays  the 
money.  This  is  a  platitude,  yet  I  cite  the  following  authori- 
ties: 2  Story's  Eq.  Jur.,  12th  ed.,  §  1201,  p.  441;  Osborne  v. 
EndicoU,  6  Cal.  149;  Hidden  v.  Jordan,  21  id.  99;  Bayles 
V.  Baxter,  22  id.  676;  Millard  v.  Hathaway,  27  id.  120; 
Boyd  V.  McLean,  1  Johns.  Ch.  582,  586.  The  Statute  of  Limita- 
tions never  runs  against  a  cestui  que  trust  in  possession  of 
the  trust  estate;  and  in  this  case  the  defendant  has  been  in 
possession  continuously  since  June,  1874.  (Kane  v.  Blood- 
good,  7  Johns.  Ch.  89,  123-125 ;  S.  C,  11  Am.  Dec  417 ;  2 
Story's  Eq.  Jur.,  12th  ed.,  §  1520,  a,  p.  760 ;  Boone  y.  Chiles, 
10  Pet  225;  Ahl  v.  Johnson,  20  How.  U.  S.  620;  Miller  v. 
Bear,  3  Paige,  466.) 

Mtbiok,  J.: 

This  is  an  action  of  ejectment.  The  answer  of  defendant, 
after  denying  plaintiff's  right  and  title,  contains  allegations, 
by  way  of  cross-complaint,  that  defendant  furnished  one  thou- 
sand five  hundred  dollars  of  her  own  money  to  her  son,  James 
King,  then  husband  of  plaintiff,  for  the  purpose  of  purchasint^ 
the  premises  in  controversy,  with  the  understanding  and 
agreement  that  the  title  was  to  be  taken  in  his  name,  but  for 
the  use  and  benefit  of  the  defendant,  and  in  pursuance  of  such 
understanding  he  purchased  the  land  with  said  money;  that 
said  understanding  and  agreement,  and  the  fact  that  defend- 
ant's money  was  used  to  make  the  purchase,  was  known  to 
plaintiff;  that  in  taking  the  deed,  instead  of  having  it  made 
to  said  James  King,  it  was  agreed  between  him.  King,  and 
plaintiff,  that  the  title  should  be  conveyed  to  and  held  by 
plaintiff,  and  the  deed  was  so  made,  and  that  plaintiff  took 
the  title  with  full  notice  of  the  equities  of  defendant,  and 
full  knowledge  of  the  trust  between  defendant  and  said  King; 
that  plaintiff  paid  no  consideration  for  the  land,  and  that 
plaintiff  took  flie  tifle  in  trust  for  the  use  and  benefit  of  d^ 
fendant  The  plaintiff's  answer  to  the  crosa-complaint  denied 
these  all^ations. 

Special  issues  were  submitted  to  a  jury,  and  upon  such 
issues  a  verdict  was  returned  as  follows  in  substance: 

James  King  in  his  life-time  purchased  of  one  Vierra  the 
land  in  controversy,  paying  therefor  fifteen  hundred  dollars. 
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which  was  not  his  property  but  was  the  property  of  his 
mother,  the  defendant  The  plaintiff,  with  full  knowledge  of 
the  facts  and  of  the  transaction  between  King  and  the  de- 
fendant, procured  Vierra  to  make  a  deed  of  gift  of  the  prem- 
ises to  her  (plaintiff),  and  there  was  no  other  consideration 
than  the  payment  of  the  money  from  King  to  Vierra;  the 
consideration  for  the  transfer  of  the  land  by  Vierra  was  paid 
for  by  defendant,  and  King  received  the  money  with  the 
agreement  or  understanding  that  he  would  purchase  the  land 
for  defendant's  benefit,  and  it  was  a  part  of  the  understand- 
ing that  the  conveyance  should  be  made  to  said  James  King. 

The  court  below,  being  advised  by  the  verdict,  found  the 
following  facts: 

That  James  King  in  his  life-time  purchased  from  A.  Vierra 
the  land  described,  and  paid  as  the  purchase  money  fifteen 
hundred  dollars,  the  property  of  defendant,  the  mother  of 
said  King;  that  plaintiff  was  at  that  time  the  wife  of  said 
King,  and  with  full  knowledge  that  the  purchase  money  paid 
to  Vierra  was  the  property  of  defendant,  procured  Vierra  to 
execute  to  her  (plaintiff)  a  deed  of  said  premises,  in  form  a 
gift,  but  in  fact  the  true  consideration  was  the  fifteen  hundred 
dollars  paid  by  said  King  to  Vierra,  as  aforesaid;  that  the 
consideration  of  the  transfer  of  the  land  from  Vierra  to 
plaintiff  was  paid  for  the  use  and  benefit  of  defendant;  that 
said  King  received  said  sum  from  defendant  with  an  imder- 
standing  and  agreement  that  he  would  purchase  the  land  for 
the  use  and  benefit  of  defendant,  and  that  the  land  should  be 
conveyed  to  him. 

As  conclusions  of  law  the  Court  found  that  the  legal  title 
of  the  land  was  vested,  as  community  property,  in  the  plaint- 
iff, as  the  wife  of  said  King;  that  the  title  was  taken  by 
plaintiff  in  trust  for  the  use  and  benefit  of  defendant;  and 
that  the  defendant  is  entitled  to  the  possession  and  the  bene- 
ficial enjoyment  of  the  premises;  and  judgment  was  rendered 
accordingly.  From  this  judgment  and  from  an  order  denying 
motion  for  a  new  trial,  the  plaintiff  appealed. 

1.  As  to  whether  the  verdict  and  findings  were  sustained 
by  the  evidence.  Not  only  is  the  evidence  ample  to  sustain 
the  verdict,  but  we  can  say  that  there  is  very  little  in  confiict. 

2.  Appellant  assigns  as  error  the  ruling  of  the  Court  in 
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admitting  in  evidence  declarations  or  etatements  made  hj 
James  King  after  he  caused  the  deed  of  gift  to  be  made  by 
Vierra  to  plaintiff.  These  declarations  were  to  the  effect  that 
the  purchase  money  of  the  premises  belonged  to  defendant, 
and  that  the  purchase  was  made  with  her  money  and  for  her 
benefit,  and  that  the  title  was  held  for  her  use.  This  ruling 
is  not  at  all  within  Spanagel  v.  Dellinger,  38  CaL  281. 

3.  It  is  urged  that  defendant's  cross-action  was  barred  bj 
the  statute  of  limitations. 

The  agreement  for  the  purchase  of  land  was  made  May 
12th,  1874,  and  part  of  the  money  paid ;  the  balance  was  paid 
and  the  deed  to  plaintiff  taken  July  10th,  1874.  The  three 
parties,  defendant,  plaintiff,  and  King,  resided  on  the  premises 
together  from  that  time,  until  in  1876,  when  plaintiff  left; 
King  died  in  August,  1877,  and  defendant  has  been  in  the 
sole  occupation  of  the  premises  since  that  time.  The  action 
was  commenced  July  1st,  1878,  after  plaintiff's  second  mar- 
riage. The  statute  of  limitations  does  not  apply  to  this  case. 
(Love  V.  WatJeins,  40  Cal.  647;  Oerdes  y.  Moody,  41  id.  886.) 

Judgment  and  order  affirmed. 

MoBBisoN,  C.  J.,  and  Shabpstbin,  J.,  concurred. 


INo.  7,765.—  In  Bank.l 

PEOPLE  V.  W.  H.  PAEKS. 

DlAINAOl    Act  —  C0N8TITCTI0NAL    LAW — TITLE    OP    ACT. —  Th«    act    Of    April 

28,  1880,  entitled  "  an  act  to  promote  drainage/*  contravenes  article  Iv,  see- 
tion  24,  of  the  Constitution,  requiring;  that  every  act  shall  embrace  bat 
one  subject,  which  shall  be  expressed  In  Its  title. 

Id. —  Id. —  Id. —  The  words  '*  other  operations,*'  occurring  In  the  clause  la 
said  act  providing  for  the  control  of  debris  from  mining  and  other  opera- 
tions, may  conceal  many  subjects  not  expressed  In  the  title,  and  renders 
It  obnoxious  to  the  constitutional  provision. 

Id. —  Id. —  Dbbbir. —  The  storage  of  debris  and  the  promotion  of  the  drain- 
age of  a  district  of  country  are  things  esseutlally  different.  The  former  !• 
In  its  nature  a  private  enterprise,  while  the  drainage  of  a  State  Is  a  public 
purpose. 

Id. —  Id. —  Lbgirlativb  Powm. —  The  Legislature  has  no  power  to  Impost 
tazcfl  for  the  benefit  of  Individuals  connected  with  a  private  entsrprlM^ 
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eren  thongli  the  private  enterprise  might  benefit  the  loeal  pnblle  In  a  r^ 
mote  or  collateral  way. 

Id. —  Id. —  Id. —  The  eald  act  It  further  unconetltntlonal  in  that  It  does  not 
de8l8:nate  the  locality  where  drainage  Is  necessary,  nor  establish  the 
boundaries  of  any  drainage  district,  but  delegates  this  duty  to  a  board. 

In. —  Id. —  Id. —  The  legislature  has  no  power  to  create  a  board  composed  of     ( 
executive  oflUcers  of  the  State  and  delegate  to  it  leglslatlye  duties. 

Id.— Id. —  Id. —  Taxation. —  The  said  act  is  further  unconstitutional  In  that 
It  authorizes  a  local  board  to  levy  a  tax  and  two  assessments  for  a  public 
purpose  at  the  same  time  on  the  same  property,  in  addition  to  a  tax 
levied  by  the  State  for  the  same  purpose  on  all  the  property  of  the  State^ 
while  none  of  the  taxes  are  levied  for  a  local  purpose. 

Id.<— Id.— Id. —  Mtbick,  J.,  concurring,  was  of  opinion,  that  the  act  was  not 
obnoxious  to  article  Iv,  section  24,  of  the  constitution. 

Id. —  Id. —  Id. —  Cabb  Distingdishbd. —  People  v.  Bogge,  66  Cal.  648. 

Id. —  Id. —  Id. —  Constbuctign  of  Statd^i. —  McKinstbt,  J.,  concurring,  was 
of  opinion  that  the  distribution  of  an  act  into  sections  is  purely  artificial. 
The  real  point  always  is,  whether  the  provisions  are  essentially  and  In- 
separably connected  in  substance. 

Id. —  Id. —  Id. —  Id. —  It  is  a  well-settled  rule  that  when  a  portion  of  an  act 
Is  constitutional,  and  another  is  unconstitutional,  if  the  two  are  so  insep- 
arably blended  together  as  to  make  It  clear  that  either  clause  would  not 
have  been  enacted  without  the  other,  the  whole  act  must  fall. 

Id. —  Id. —  Id. —  The  said  act  Is  unconstitutional  In  that  It  creates  no  reln- 
tlon  between  the  taxes  to  be  levied  within  any  district  which  the  stat» 
board  may  choose  to  establish,  and  the  benefits  received  by  such  district 

Id. —  Id. —  Id. —  Shabpstein,  J.,  dissenting,  was  of  opinion  that  the  act  was 
not  so  clearly  unconstitutional  as-  to  authorise  the  court  to  oust  from 
ofllce  a  director  of  a  drainage  district,  or  to  enjoin  the  letting  of  contraeti 
under  the  act,  or  to  adjudge  that  one  of  said  drainage  districts  was  il- 
legally formed. 

Id.— Id. —  Id. —  Pabtt  in  Iktbbist. —  And  he  was  further  of  the  opinion  that 
the  people  of  the  State  can  not  be  heard  to  object  to  the  levying  of  a  tax 
within  a  drainage  district 

Appeal  from  a  judgment  for  the  defendants  in  the  Supe* 
rior  Court,  Sacramento  County.    Dbnison,  J. 

The  action  was  brought  to  oust  the  defendants  from  the 
office  of  member  of  the  board  of  directors  of  drainage  district 
number  one;  to  enjoin  them  letting  any  contracts  as  such 
board,  and  from  levying  any  tax  within  said  district;  and  to 
obtain  a  decree  determining  that  said  district  was  not  legaUy 
formed,  and  was  not  a  drainage  district. 

James  A.  Waymire  and  J.  H.  Dickinson,  for  Appellants. 
1.  The  title  is  misleading;  the  subject  sought  to  be  pio- 
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vided  for  by  the  act  is  not  embraced  in  the  title,  and  the  act 
embraces  subjects  not  expressed  in  the  title.  The  title  is, 
"An  Act  to  Promote  Drainage."  Were  the  act,  in  view  of  its 
purposes,  properly  entitled,  the  title  would  be:  "An  act  to 
provide  for  the  impounding  of  debris,  and  for  the  improve- 
ment and  rectification  of  river  channels  in  which  debris  flows, 
and  to  levy  and  collect  taxes  to  pay  the  cost  of  the  same." 
(Const.,  art.  iv,  §  24.) 

Formerly  this  provision  of  the  Constitution  was  construed 
to  be  directory.  (Washington  v.  Page,  4  Cal.  388;  Pierpant 
V.  Cranch,  10  id.  316.)  It  is  now  mandatory.  (Const,  art  i, 
§  22;  Alleghany  Co.,  Howes*  Case,  77  Pa.  St  77;  People  v. 
Supervisors  of  Chatavqua,  43  N.  Y.  10;  State  v.  County 
Judge,  2  Iowa,  280 ;  People  v.  Devohy,  20  Mich.  350 ;  Rader 
V.  Township  of  Union,  39  N.  J.  514;  Walker  v.  The  State,  49 
Ala.  329;  City  of  St.  Louis  v.  Tiefel,  42  Mo.  591.) 

2.  The  act  is  local,  because  its  entire  operations  are  con- 
fined to  "  the  construction  of  dams  for  impoimding  debris  from 
the  mines,"  "  and  for  the  improvement  and  rectification  of 
river  channels  in  which  said  debris  flows."   (Proviso  to  §  24.) 

8.  The  Legislature  can  not  delegate  its  powers,  except  as 
expressly  authorized  in  the  Constitution.  This  necessarily 
results  from  the  nature  of  representative  government;  for,  if 
the  Legislature  could  transfer  its  authority  in  one  instance, 
it  might  in  all  others,  and  it  could  thus  change  th'^  nature  of 
the  government  entirely.  Our  Constitution  has  left  nothing 
to  be  implied  in  this  respect;  it  has  distinctly  asserted  the 
principle.  (Const,  art.  iii ;  Houghton  v.  Austin,  47  CaL  65S-; 
Ex  paHe  Wall,  48  Cal.  280.) 

This  Court  has  frequently  held  that  a  local  legislative  body 
can  not  authorize  an  executive  officer  to  malre  improvements 
upon  a  street  "where  mecessary,"  even  though  the  particular 
street  and  the  character  of  the  work  be  designated.  {Richard- 
son V.  Heydenfeldt,  46  Cal.  68;  People  v.  ClarTc,  47  id.  456; 
People  V.  Ladd,  id.  608 ;  Brady  v.  King,  63  id.  44.) 

Any  act  which  attempts  to  substitute  the  judgment  and 
discretion  of  any  person  for  the  judgment  and  discretion  of 
the  Legislature  in  a  matter  committed  to  the  Legislature,  and 
not  expressly  authorized  by  the  Constitution  to  be  delegated, 
is  void. 
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The  v6ry  first  sentence  of  the  act  is  fatal  to  the  whole  of 
it  "  The  Governor,  Surveyor,  and  State  Engineer  shall  be 
the  ex  officio  members  of,  and  constitute  a  Board  of  Drainage 
Commissioners  to  divide  the  State  into  several  drainage  dis- 
tricts, and  organize  the  same  as  hereinafter  provided."  Here 
is  a  wholesale  delegation  of  general  legislative  powers  to  execu- 
tive officers  —  the  power  of  organizing  districts  in  which  taxes 
are  to  be  levied,  fixing  boimdaries,  etc. 

We  contend  that  the  "  Drainage  Act "  is  clearly  open  to  this 
objection  in  the  following  particulars : 

1.  It  substitutes  the  judgment  of  an  executive  officer  as  to 
what  territory  should  be  drained.  It  provides  (§2)  that 
the  State  En^neer  shall  "  make  special  examinations  with 
reference  to  the  divisions  of  the  State  into  several  drainage 
districts,  each  of  which  shall  include  a  territory  drained  by 
one  natural  system  of  drainage,  and  shall  report  to  the  Board 
of  Drainage  Commissioners  ihe  result  of  his  examinations, 
and  shall  from  time  to  time  propose  boundaries  for  such  dis- 
tricts, and  recommend  their  formation."  This  report  is  not  to 
be  made  to  the  Legislature,  as  it  should  be  if  at  all,  so  that 
the  judgment  of  the  Legislature  could  act  upon  it,  using  it 
simply  as  it  uses  all  other  information  gathered  through  other 
State  officials,  or  its  committees.  We  do  not  say  that  that 
could  not  be  done.  The  report  is  to  be  made  to  a  "  Board  of 
Drainage  Commissioners"  —  the  Governor,  Surveyor-General, 
and  the  State  Engineer — all  of  whom  are  executive  officers, 
forbidden  to  exercise  any  legislative  or  judicial  powers.  The 
'  only  limit  placed  upon  the  engineer,  in  selecting  the  drainage 
territory,  is  that  it  must  be  "  drained  by  one  natural  system  of 
drainage."  The  Sacramento  and  all  its  tributaries  may,  in 
his  judgment,  be  so  drained,  or  the  Pear  River  may  be,  or  the 
Tuba,  or  any  one  of  their  numerous  tributaries.  Whether 
there  shall  be  one  district  or  a  hundred  "!ie  Legislature  does 
not  undertake  to  say;  that  is  left  entirely  to  the  judgment  of 
the  engineer  and  the  commissioners.  Each  district  is  to  have 
three  salaried  directors  appointed  by  the  Governor.  (§  4.) 
Whether  there  shall  be  three,  or  three  hundred,  or  three  thou- 
sand, is  not  determined  by  the  legislative  judgment.  The 
legislative  judgment  does  not  even  attempt  to  say  what  rivers 
are  to  be  included;  whether  the  Los  Angeles,  the  Salinas,  the 


Digitized  by  VjOOQ IC 


B28  PsoPLB  t;.  Tasks.  l^^J,  1881. 

San  Joaquin^  the  Bussian,  or  the  Sacramento.  The  engineer 
may  include  any  one  or  all  of  them,  or  only  a  part  of  one  of 
them. 

What  is  a  "  natural  system  of  drainage  '*  ?  The  act  does  not 
inform  us.  That  is  left  to  the  engineer,  just  as  the  Board  of 
Supervisors  undertook  to  shirk  their  duty  by  describing  the 
street  work  to  be  done,  in  Richardson  v.  Heydenfeldi,  46  CaL 
69,  ^^constructing  sidewalks  on  Broadway  Street,  from  the 
westerly  line  of  Van  Ness  Avenue  to  the  easterly  line  of 
Octavia  Street,  where  necessary."  This  last  description  was 
much  more  specific,  yet  it  was  insufficient  If  a  Street  Su- 
perintendent can  not  be  allowed  to  judge  as  to  where  work 
on  a  street  is  "  necessary,"  how  can  the  State  Engineer  be  per- 
mitted to  exercise  his  judgment  as  to  where  drainage  is  ''  nec- 
essary "  t 

At  the  argument  counsel  contended  that  this  was  simply 
making  use  of  the  engineer  as  an  expert  to  "  find  "  the  drain- 
age district.  Is  he  any  more  of  an  expert  in  drainage  than 
a  Street  Superintendent  is  as  to  his  specialty?  If  the  argu- 
ment is  good  for  anything,  it  will  enable  the  Legislature  to 
substitute  the  "  wisdom "  of  experts  for  their  own  in  other 
matters  as  well  as  this.  Irrigation  is  quite  as  difficult  a  sub- 
ject, and  it  may  need  an  expert  to  point  out  irrigation  dis- 
tricts. So,  also,  with  swamp  land  districts.  And  if  with 
these,  why  not  with  towns,  cities,  and  counties?  And  if  ex- 
perts must  be  had  with  reference  to  boundaries  of  districts  and 
public  corporations,  why  not  with  reference  to  all  other  mat- 
ters requiring  special  knowledge? 

Law  is  a  science.  The  average  member  of  the  Legislature 
is  not  and  can  not  be  an  educated  lawyer.  He  knows  little 
about  practice  and  pleadings.  Shall  he  be  allowed  to  get  a 
substitute  to  make  the  laws  for  him  on  those  subjects  ?  And 
why  not,  if  on  anything?  Is  it  possible  that  he  is  wise  enough 
to  frame  a  Code  of  Civil  Procedure,  or  to  make  laws 
relative  to  contracts,  lands,  trustees,  corporations  —  all  the  com- 
plicated affairs  of  life,  even  for  the  government  of  cities  and 
counties —  and  yet  is  incapable  of  acting  upon  this  one  subject 
of  drainage?  The  proposition  is  too  absurd  to  be  considered. 
The  members  of  the  Legislature  come  from  all  parts  of  the 
State;  they  are  presumed  to  know  the  wants  of  every  section 
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of  it.  If  there  is  any  local  matter  which  they  feel  unable  or 
unwilling  to  act  upon,  they  are  expressly  authorized  by  the 
Constitution  to  commit  it  to  the  local  legislative  authorities. 
But  where  it  involves  the  creation  of  a  public  corporation  or 
district  for  the  reclamation,  irrigation,  drainage,  or  other  im- 
provements of  private  property,  they  can  not  authorize  an 
executive  officer  to  act  for  them.  Heretofore  it  has  been  the 
invariable  practice  of  the  Legislature  either  to  fix  the  boun- 
daries of  such  districts  directly,  or  to  delegate  the  power  to 
the  local  legislatures,  as  in  forming  swamp  land  districts. 
Even  the  Legislature  of  1880  understood  this  fully.  (Stat. 
1880,  pp.  52,  56,  62.) 

In  all  the  States  where  there  are  general  laws  for  the  for- 
mation of  municipal  corporations,  the  laws  always  provide  that 
the  boundaries  shall  be  fixed  by  legislative  authority  —  gener- 
ally by  the  local  legislative  body,  acting  upon  the  recommenda- 
tion of  the  inhabitants  concerned.  The  law  of  Ohio  is  a  good 
illustration.     (See  R  S.  Ohio,  ed.  of  1880,  p.  496.) 

2.  It  substitutes  the  judgment  of  executive  officers  as  to  the 
expediency  of  a  law.  The  act  (§  2)  provides  that  "  after 
the  State  Engineer  has  reported  the  boundaries  and  recom- 
mended the  formation  of  one  or  more  drainage  districts, 
the  board  shall  proceed  to  consider  the  same,  and  may  adopt, 
amend,  or  reject  said  report;  but  if  adopted  by  them,  either 
in  its  original  form  or  as  amended,  they  shall,  by  resolution 
entered  upon  the  record  of  their  proceedings,  declare  the  said 
territory  to  be,  and  the  same  shall  thereupon  become  a  drain- 
age district."  There  is  nothing  here  that  makes  the  district, 
as  reported  by  the  engineer,  a  drainage  district.  His  report 
is  not  sufficient  It  must  be  acted  upon  by  the  board.  It  is 
their  action  that  creates  the  district.  Until  they  act  there  is 
no  district,  and  if  they  never  act  upon  any  district  the  law 
is  inoperative.  No  work  will  be  done  under  it  No  district, 
or  water,  or  swamp  land  tax,  can  be  collected,  and  if  the  State 
tax  should  be  collected  its  proceeds  could  not  be  expended. 
The  purpose  of  the  act  —  the  drainage  of  lands  —  can  not  be 
accomplished  until  the  board  declare  the  district  to  be  formed. 
Thus  it  is  for  the  board  to  breathe  the  breath  of  life  into  the 
law.  They  give  it  force  and  effect  They  make  the  law. 
Now,  a  careful  examination  of  the  statute  will  fail  to  show 


Digitized  by  VjOOQIC 


630  People  v.  Pabks.  [July,  1881. 

anything  T^hatever  that  requires  the  board  to  declare  a  district 
formed.  The  language  is  not  mandatory  anywhere,  but  ex- 
pressly permissive  —  directory.  They  may  adopt,  amend,  or 
reject  the  report,  and  if  they  do  so,  then  they  shall  declare 
the  district  formed.  Whether  they  shall  adopt  it  entire,  with- 
out amendment,  or  amend  it  in  part,  or  reject  it  altogether,  is 
left  to  their  judgment.  They  may  reject  the  report  entirely, 
and  thus  decline  to  form  the  proposed  district,  but  they  can 
not  form  a  district  without  a  report  as  a  basis.  They  may 
refuse  to  act  upon  it  at  all.  There  is  nothing  in  the  statute 
that  requires  them  to  do  anything.  The  word  may  can  not 
be  construed  to  mean  shall,  for  that  is  precluded  by  the  sub- 
sequent use  of  the  word  if,  in  the  same  sentence,  showing 
clearly  the  intent  of  the  Legislature  to  leave  the  expediency  of 
forming  a  district  entirely  to  the  judgment  of  the  commis- 
sioners. 

3.  It  substitutes  the  judgment  of  executive  ofScers  as  to 
when  and  where  taxes  shall  be  levied.  The  act  provides,  as 
we  have  seen,  that  the  board  may  create  drainage  districts. 
When?  "After  the  State  Engineer  has  reported/'  That  ia 
all.  It  may  be  a  month,  or  a  year,  or  ten  years  after.  And 
the  engineer  may  propose  districts  ^'from  time  to  time>'' 
Districts  may  be  formed  at  such  times  and  in  such  plac^  as 
the  engineer  and  the  commissioners  may  deem  expedient. 
The  districts  may  embrace  such  persons  and  such  property  as, 
in  their  judgment,  may  seem  proper.  After  a  district  has 
been  created,  a  tax  of  one  twentieth  of  one  per  cent  "upon 
all  the  property  of  the  district "  must  be  levied  in  October  of 
each  year,  (§  16.)  The  tax  may  be  levied  after  the  time 
provided  by  law  for  making  assessments.  (§  17.)  An  "as- 
sessment upon  all  hydraulic  mines  and  upon  all  mines  wash- 
ing earth  or  ores  with  water  running  into  the  district,  of  one 
half  of  one  per  cent  for  each  miner's  inch  of  water  cf  each 
twenty-four  hours'  run,"  is  to  be  levied;  also  (§  20)  swamp 
lands  in  the  district  benefited  by  the  work  are  to  be  assessed. 
(§§  21-23.)  None  of  these  taxes  or  assessments  are  to  be 
levied  outside  of  a  drainage  district.  Whether  they  shall  be 
demanded  of  any  taxpayer  does  not  depend  upon  any  act  of 
the  Legislature.  The  representatives  "to  whose  judgment, 
wisdom,  and  patriotism  "  the  power  of  taxation  is  committed 
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by  the  Constitution  have  attempted  to  substitute  other  "  agen- 
cies ''  for  determining  the  amount  of  taxes  to  be  exacted  from 
the  people.  The  "  agencies  "  may  create  as  many  tax  districts 
as  they  judge  "  necessary ; ''  may  create  them  "  where  neces- 
sary," according  to  their  judgment;  and  they  may  create  them 
or  any  one  of  them  when  they  deem  it  expedient  Thus  these 
executive  officers  have  full  power  over  the  people  to  levy  taxes 
upon  them  at  will.  Their  discretion  is  as  unrestricted  as  that 
of  the  Legislature,  except  as  to  the  amount  of  the  tax. 

This  is  not  only  shocking  to  the  natural  sense  of  liberty, 
but  it  is  contrary  to  the  settled  policy  of  this  State,  and  of  all 
the  other  States.  The  vast  bodies  of  swamp  lands  in  Arkan- 
sas, Mississippi,  Louisiana,  Ohio,  and  in  other  States,  have  been 
reclaimed  by  local  districts,  taxing  according  to  benefits;  or- 
ganized upon  petition  of  the  inhabitants  immediately  con- 
cerned by  the  legislative  act  of  the  local  legislative  body, 
carefully  prescribing  boundaries,  and  controlled  by  trustees 
or  directors  elected  by  themselves.  This  is  the  plan  adopted 
in  this  State  in  1868,  and  since  adhered  to  with  reference 
to  swamp  lands.  (Political  Code,  §  3446  et  seq.)  It  has 
been  applied  to  irrigation  districts.  (Stats.,  1877-78,  p.  820.) 
A  recent  act  applies  it  to  the  protection  of  lands  from  over- 
flow, the  very  purpose  indicated  by  the  title  to  the  "  drainage  " 
act  (Stats.  1880,  p.  55.)  Eelative  to  this  swamp-land 
system,  Mr.  Justice  Crockett,  in  Hagar  v.  Supt  of  Yolo 
County,  47  Cal.  235,  makes  some  pertinent  remarks.  See 
also  Doyle  v.  Austin,  47  Cal.  35;  People  v.  Lynch,  61  id.  30; 
Cooley  on  Taxation,  104-123. 

Sears  dk  Baker,  also  for  Appellant 

The  Legislature  is  prohibited  from  passing  local  or  special 
laws,  for  the  laying  out  of  roads,  for  the  collection  of  taxes, 
for  extending  the  time  for  the  collection  of  taxes,  for  creat- 
ing offices,  or  prescribing  their  duties  in  counties,  or  affect- 
ing the  fees  of  any  officer.  The  act  in  question  ia  local  and 
special  with  regard  to  the  districts,  and  it  authorizes  the  lay- 
ing out  of  roads,  provides  for  the  collection  of  taxes,  author- 
izes the  extension  of  time  for  collection  of  certain  taxes, 
creates  offices,  and  prescribes  their  duties  in  counties,  and  it 
affects  the  fees  of  officers.     The  proviso  to  section  24  makes 
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the  act  special  in  the  extreme.  It  limits  the  expenditure  of 
money  to  the  "construction  of  dams  for  impounding  debris 
from  mines  hereinbefore  specified/'  and  for  the  improvement 
of  rivers  in  which  such  debris  flows.  The  act  is  unconstitu- 
tional, because  it  is  a  special  appropriation  bill  and  contains 
more  than  one  item.  The  subjects  of  the  act  are  not  ex- 
pressed in  it.  (Morgan  v.  Ritz,  50  Md.  579;  Ldckport  v.  Gay- 
lord,  61  111.  276.)   It  delegates  legislative  power, 

John  Reynolds,  also  for  Appellant 

The  act  provides  for  the  formation  of  districts  in  which  the 
streams  are  affected  by  debris  other  than  that  from  mining 
operations,  yet  all  the  money  raised  in  the  district  is  to.  be  ex- 
pended in  impounding  mining  debris.  The  tax  is  thus  un- 
equal The  Legislature  has  determined  what  amount  shall 
be  raised  each  year  for  the  purposes  of  the  act,  but  has  left 
it  dependent  on  the  action  of  the  assessors  and  boards  of  equal- 
ization. 

J.  5.  Belcher,  W.  T.  Wallace,  8.  M.  Wilson,  W.  C.  Belcher^ 
and  «/.  E.  Byrne,  for  Respondents. 

The  first  point  of  attack  upon  the  law,  is  the  title.  A  pro- 
vision like  that  in  our  own  is  found  in  the  constitutions  of 
several  other  States,  and  many  cases  have  arisen  in  which  the 
courts  have  declared  the  true  construction  and  interpretation 
to  be  given  to  this  inhibition.  (State  v.  Town  of  Union,  33 
N.  J.  Law,  350 ;  Rader  v.  Town  of  Union,  89  id.  509 ;  Walker 
V.  Caldwell,  4  La.  An.  29f ;  Police  Jury  of  Point  Coupee  ▼. 
Colomb,  20  id.  197;  People  v.  Briggs,  50  N.  Y.  553-558;  Sun 
Mutual  Ins.  Co.  v.  Mayor  etc.  of  N.  Y.,'  8  id.  253;  In  re 
Fedinand  Mayer,  50  ii  504-506;  People  v.  Mahaney,  18 
Mich.  495 ;  The  State  v.  County  Judge,  2  Iowa,  282 ;  Parkin- 
son  V.  State,  14  Md.  184,  193,  196;  Purcott  v.  Chicago,  60  IlL 
121;  State  v.  Silver,  9  Nev.  227;  People  v.  Lavrrer^e  36 
*Barb.  177,  189, 192 ;  Miles  v.  The  State,  40  Ala.  39-41 ;  While 
V.  City  of  Lincoln,  5  Neb.  505-514;  People  ex  ret.  Klokke  ▼. 
Wright,  70  111.  389,  396,  397;  Allegheny  Co.  Home's  Ap- 
peal,  77  Pa.  St.  77 ;  Louisville  etc.  v.  Ballard,  2  Mete.  Ky.  166- 
168 ;  Robinson  v.  The  State,  15  Tex.  311 ;  Bright  v.  McQid- 
lough,  27  Ind.  223;  Allen  v.  Tison,  50  Ga.  874;  Evans  ▼• 
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Sharp,  29  Wis.  264;  Beam  v.  Siskiyou,  36  CaL  620-622; 
000167*8  Const  Lim.,  p,  141.) 

The  appellant  claims  that  the  act  creates  corporations  for 
municipal  purposes  by  special  law.  We  answer,  that  if  the 
districts  are  public  corporations,  they  are  not  municipal  cor- 
porations within  the  meaning  of  the  Constitution.  The 
])hrase  ^^  municipal  corporations,''  as  used  in  this  section  of 
the  Constitution,  means  exactly  what  Judge  Dillon,  in  his 
work  on  Municipal  Corporations,  defines  it  to  be;  where  he 
says  it  "has  reference  to  incorporated  villages,  towns,  and 
cities,  with  power  of  local  administration,  as  distinguished 
from  other  public  corporations,  such  as  counties  and  quasi 
corporations."  (Dillon  on  Munic  Corp.,  §22.)  This  also 
clearly  appears  from  the  section  itself.    It  reads: 

Section  6.  "  Corporations  for  municipal  purposes  shall  not 
be  created  by  special  laws ;  but  the  Legislature,  by  general  laws, 
shall  provide  for  the  incorporation,  organization,  and  classifi* 
cation,  in  proportion  to  population,  of  cities  and  towns,"  etc. 

It  is  argued  that  the  act  is  unconstitutional  in  that  it  is 
local  and  special  and  provides  for  a  tax.  We  reply  that  the 
Constitution  does  not  mean  to  take  away  the  power  to  im« 
pose  local  taxes,  but  only  to  provide  that  when  imposed  there 
shall  be  no  distinction  between  different  localities  as  to  the 
procedure  by  which,  or  the  times  at  which  such  taxes  are  to 
be  collected.  This  prohibition  imdoubtedly  refers  to  the  habit 
into  which  the  Legislature  had  fallen,  of  postponing  the  college?- 
tion  of  taxes  in  some  sections  of  the  State. 

The  act  is  not  a  local  or  special  law,  but  is  general  in  the 
same  sense  that  the  acts  for  the  reclamation  of  swamp  and 
overflowed  lands  and  the  formation  of  reclamation  districts 
for  that  purpose  are  general  laws.  The  Drainage  Act  em- 
braces within  its  provisions  all  portions  of  the  State  in  which 
water  is  used  for  mining,  or  which  are  in  any  way  affected  by 
the  prosecution  of  that  industry. 

The  constitutional  prohibition  against  local  or  special  laws, 
in  relation  to  taxation,  is  evidently  applicable  only  to  taxes 
for  general  revenue;  and  it  was  intended  to  require  that  for 
such  taxation  the  rule  as  to  the  time  and  manner,  and  the 
subjects  of  assessment,  and  the  exemptions  and  deductions  to 
be  allowed,  and  as  to  the  time  and  manner  and  conditions  of 
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coUection,  should  be  uniform  throughout  the  State,  but  was 
not  intended  to  apply  to  assessments  or  taxes  required  to 
pay  for  such  public  works  as  the  Legislature,  in  the  exercise 
of  its  police  power,  might  judge  to  be  necessary.  Such  works 
are  uniformly  more  or  less  local.  They  arp  public  because  they 
affect  and  interest  the  entire  people  —  they  are  local  because 
situate  in  a  particular  locality,  and  in  many  cases  because  of 
the  peculiar  benefit  to  the  locality  where  situate. 

In  the  exercise  of  this  power  the  State  may  cut  down  f orests, 
or  cause  them  to  be  cut  down,  and  drain  swamps  and  sidt 
marshes,  or  cause  them  to  be  drained,  against  the  will  of  the 
owners,  and  at  their  expense,  in  whole  or  in  part  (The  New 
Orleans  Draining  Co.,  11  La.  An.  838;  Yeaiman  v.  CrandaU, 
id.  120;  WilHams  v.  Cammach,  27  Miss.  209;  Egyptian  Levee 
Co.  V.  Hardin,  27  Mo.  495;  McQee  v.  Maihis,  21  Ark.  40; 
State  V.  Newark,  27  N.  J.  Law,  194;  Tide  Water  Co.  v.  Coster, 
18  N.  J.  Eq.  618 ;  Dingley  v.  Boston,  100  Mass.  644;  Hagar  v. 
Supervisors  of  Yoh  County,  47  CaL  233.) 

The  Legislature,  by  this  drainage  act,  did  not  transfer,  or 
attempt  to  transfer,  or  delegate  to  the  Board  of  Drainage  Com- 
missioners, any  legislative  function  whatever. 

The  act  is  complete  in  itself,  and  is  an  expression  of  the 
legislative  will.  "  The  policy,  wisdom,  and  justice  "  of  the  law 
were  decided  by  the  Legislature,  and  that  body  left  nothing  to 
be  decided  or  considered  by  any  other  person,  board,  or  tri- 
bunal. 

In  this  respect  it  differs  entirely  from  th?  act  considered 
in  the  case  of  Ex  parte  Wall,  48  CaL  279,  which  was  held  to 
be  invalid  '^  because  it  did  not  become  a  law  when  it  left  the 
hands  of  the  Legislature,  but  was  to  take  effect  only  when  it 
should  be  approved  by  the  majority  of  the  people  of  a  town- 
ship." 

Under  the  Drainage  Act,  all  that  was  left  to  be  done  was 
to  carry  the  legislative  will,  as  declared  in  the  act,  into  exe- 
cution. 

The  act  defines  the  boundaries  of  the  districts  by  provid- 
ing that  each  district  should  embrace  all  the  territory  drained 
by  one  river  system  or  natural  system  of  drainage,  and  that 
upon  the  determination  by  inspection  or  survey  of  the  bound- 
aries of  each  water-shed  on    the    surface,  by  the    ezeeatiye 
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officers  named  for  that  purpose,  that  territory  should  be  and 
become  a  drainage  district. 

In  the  formation  of  these  districts  nothing  was  left  to  the 
judgment  or  discretion  of  the  Board  of  Drainage  Commis- 
sioners; they  had  only  the  executive  duty  of  determining,  by 
inspection  or  surv^ey,  the  boundaries  of  the  natural  drainage 
systems  into  which  by  the  act  the  State  is  divided.  Their 
office  and  duties  are  purely  ministeriaL  {People  v.  Boggs,  66 
Cal.  648.) 

McKee,  J.: 

The  question  presented  for  consideration  in  this  case  in- 
volves the  constitutionality  of  an  act  of  the  Legislature  entitled, 
''  An  Act  to  Promote  Drainage,^'  passed  April  23d,  1880.  It  is 
contended  that  the  act  is  unconstitutional  and  void,  and  is  no 
law,  because  it  contravenes  section  24  of  article  iv,  of  the  Con- 
stitution, which  requires  that  every  act  shall  embrace  but  one 
subject,  which  shall  be  expressed  in  its  title. 

In  the  consideration  of  such  a  question,  it  is  a  cardinal  rule 
that  nothing  but  a  clear  violation  of  the  Constitution  will 
justify  a  Court  in  overruling  the  legislative  will.  Every 
statute  is  presumed  to  be  constitutional,  and  every  intend- 
ment is  in  favor  of  its  validity.  (Bourland  v.  Hildreth,  26 
Cal.  161.)  When  a  statute  is  challenged  as  in  conflict  with 
the  fundamental  law,  a  dear  and  substantial  conflict  must  be 
found  to  exist  to  justify  its  condemnation;  but  when  found, 
Courts  must  not  hesitate  to  condemn.  The  Constitution  is 
the  voice  of  the  people  speaking  in  their  sovereign  capacity, 
and  it  must  be  heeded.  When  it  speaks  in  plain  language 
witli  reference  to  a  particular  matter,  it  must  have  effect  aa 
the  paramount  law  of  the  land.  (Matter  of  N.  F.  E.  B.  Co., 
70  N.  Y.  342 ;  Warner  v.  Beers,  23  Wend.  166 ;  People  v.  Ah 
bertson,  65  K  Y.  64.) 

1.  According  to  the  constitutional  requirement  for  the  en- 
actment of  statutory  law,  the  title  of  every  bill  introduced 
into  the  Legislature  must  denote  the  subject  of  legislation; 
and  when  the  legislative  will  on  that  subject  has  assumed  the 
form  of  law,  its  provisions  must  correspond  with  the  subject, 
of  which  the  title  is  the  name,  standing  for  and  represent- 
ing it. 


Digitized  by  VjOOQIC 


636  Peopm  v.  Pabks.  [July,  1881. 

The  title  of  the  act  under  consideration  fairly  indicates 
bnt  one  subject.  As  expressed  in  the  title  the  whole  object 
of  legislation  is  "  to  promote  drainage/'  Any  one,  after  read- 
ing the  title,  would  naturally  expect  to  find  in  the  body  of 
the  act,  provisions  for  carrying  that  into  effect  as  the  whole 
object  of  the  law;  because  such  provisions,  in  view  of  the 
constitutional  provision  referred  to,  would  be  necessary  to 
give  unity  and  wholeness  to  the  law.  Provisions  of  an  act 
may  be  numerous;  but  however  numerous,  if  they  can  be,  by 
fair  intendment,  considered  as  falling  within  the  subject-mat- 
ter of  legislation,  or  necessary  as  ends  and  means  to  the  at- 
tainment of  the  subject,  the  act  will  not  conflict  with  the 
Constitution.  But  if  the  act  shall  be  found  to  be  made  of 
incongruous  parts,  or  to  comprehend  unconnected  and  dissim- 
ilar subjects  to  that  expressed  in  its  title,  it  can  not  be  upheld. 
Under  such  circumstances,  the  title  would  not  be  a  fair  indi- 
cation of  the  measures  enacted,  nor  would  the  act  itself  be  an 
honest  expression  of  the  legislative  will,  according  to  the  forms 
of  the  Constitution.  There  would  be  wanting  that  unity  of  title 
and  subject  necessary  to  a  constitutional  law. 

Looking  beyond  the  title  to  the  provisions  embodied  in  the 
act  under  consideration,  it  will  be  found  that  they  embrace 
more  than  one  subject ;  and  the  question  is,  whether  all  of  them 
fall  within,  or  any  one  of  them  falls  without,  the  subject  ex- 
pressed in  the  title. 

By  section  1,  a  Board  of  Drainage  Commissioners  is  ap- 
pointed to  divide  the  State  into  several  drainage  districts,  and 
to  establish  the  boundaries  thereof  (§  3),  and  to  organize 
each  district  (§§  1-3),  for  the  purpose  of  carrying  into  effect 
the  following  objects,  viz. :  "  The  control  of  debris  from  mining 
and  other  operations;  the  improvement  and  rectification  of 
river  channels;  and  the  erection  of  embankments  or  dykes 
necessary  for  the  protection  of  lands,  towns,  or  cities,  from 
inundation."    (§2.) 

Of  the  board  thus  established,  the  Qovemor  of  the  State 
was  appointed  President,  and  to  him,  as  Governor,  was  given 
power  to  appoint,  within  ten  days  after  the  organization  of 
any  drainage  district,  three  persons  resident  of  the  district, 
to  act  as  a  Board  of  Directors  for  the  district,  each  of  whom 
was  to  receive  a  salary  of  one  hundred  dollars  per  month. 
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and  to  hold  office  for  four  years,  and  until  his  sucoefleor  wsi< 
appointed  and  qualified.  (§§  4,  6.)  To  each  of  such  Boards 
of  Directors,  after  it  had  organized  by  the  election  of  a  Presi- 
dent, and  each  of  its  members  had  taken  the  oath  of  office, 
and  given  bond  according  to  the  provisions  of  section  4, 
power  was  given  to  appoint  a  Secretary  and  a  District  or 
Resident  Engineer,  and  to  fix  their  salaries  (§§  5,  18) ;  to  de- 
termine upon,  with  the  aid  of  the  State  Eiiy^e^,  a  BjBteni 
or  plan  of  works  to  be  constructed  in  its  district  (§§  7,  8) ;  to 
agree  upon  and  adopt  plans  and  specifications  for  such  works 
(§  8)  ;  to  award  contracts  for  the  construction  of  the  same, 
upon  the  basis  that  no  Chinese  or  Mongolians  shall  be  directly 
or  indirectly  employed  on  them  (§  9) ;  to  take  from  any  citi- 
zen within  the  district  who  might  consent  to  the  same,  and, 
if  his  consent  could  not  be  obtained,  to  purchase  from  him 
any  material  necessary  for  the  construction  of  any  of  the 
works;  and  to  appropriate  any  lands  which  might  be  consid- 
ered necessary  for  the  right  of  way  for  any  of  the  works  for 
the  drainage  of  the  district,  or  "  on  which  to  '•onstruct  reser- 
voirs for  storing  debris  from  the  mines,  whetner  the  same  be 
within  or  without  the  boundaries  of  the  district"  (§  11.) 
And,  whenever  acquisition  of  the  right  of  way,  or  of  material 
needed  for  the  construction  of  levees,  or  reservoirs  for  the 
storage  of  debris,  or  of  lands  for  the  construction  and  com- 
pletion of  the  system  or  plan  of  works  adopted,  could  not  be 
had  from  the  owners,  the  board  was  authorized  to  institute 
proceedings,  in  the  name  of  the  district,  for  the  condemna- 
tion of  such  right  of  way,  material,  and  lands,  under  the  pro- 
visions of  the  Code  of  Civil  Procedure  regulating  the  exercise 
of  the  power  of  eminent  domain.  (§  12.)  And,  to  defray 
official  salaries,  and  the  cost  and  expenses  incurred  in  the 
scheme  of  improvements  for  each  district,  each  board  was 
empowered  to  raise  money,  in  exercise  of  the  powers  of  assess- 
ment and  taxation,  by  levying  a  tax  upon  all  the  property  of 
the  district  to  the  extent  of  one  twentieth  of  one  per  cent,  on 
the  value  of  the  taxable  property  therein,  and  an  assessment 
upon  all  the  hydraulic  mines,  and  all  mines  washing  earth  or 
ores  with  water,  of  one  half  of  one  per  cent  for  each  miner^s 
inch  of  water  of  each  twenty-four  hours'  run  used  during 
the  year;  and  upon  all  swamp  and  overflowed  lands  in  the 
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district  to  the  extent  of  not  exceeding  three  dollars  per  acre. 
(§§  15-23.)  In  addition  to  which,  provision  was  made  in  the 
act  for  the  levying  of  a  State  tax,  in  the  year  1880,  and  each 
year  thereafter,  of  one  twentieth  of  one  per  cent  on  all  the 
taxable  property  in  the  State.  (§  24.)  All  these  assessments 
and  taxes  were  made  collectible  and  payable  as  State  and 
county  taxes.  But  the  moneys  thus  raised  were  to  be  used 
^^exclusively  for  the  construction  of  dams  for  impounding 
the  debris  from  the  mines  hereinbefore  specified,  and  for  the 
improvement  and  rectification  of  river  channels,  in  which 
said  debris  fiows  within  the  drainage  district  to  be  formed 
under  the  provisions  of  this  act,  at  such  points  thereof  as 
shall  be  designated  by  the  State  Engineer,  or  deemed  neces- 
sary bv  the  Board  of  Directors  of  such  drainage  district." 
(§  24.) 

It  will  thus  be  seen  that  the  body  and  scope  of  the  act 
include  a  combination  of  subjects.  The  construction  of  reser- 
voirs for  the  storage  of  debris  from  mines,  the  protection  of 
lands,  towns,  or  cities  from  inundation  by  the  erection  of  em- 
bankments or  dykes,  the  drainage  of  certain  districts  of  the 
State  by  the  rectification  of  river  channels,  and  the  levy  of 
special  taxes  to  carry  on  a  system  of  public  works,  are  all  in- 
separably conjoined  in  the  body  of  the  act  The  extraordi- 
nary powers  conferred  upon  the  District  Board  of  Directors 
are  to  be  exercised  for  the  benefit  of  all  the  subjects  conjointly; 
and  the  money  to  be  raised  by  the  exercise  of  these  powers 
is  to  be  expended  for  all  without  distinction  as  to  any  par- 
ticular ones,  thus  rendering  it  impossible  to  disjoin  the  sub- 
jects embraced  in  the  act,  which  are  not  expressed  in  its  title, 
from  the  subject  expressed  in  the  title,  so  as  to  adjudge  the 
one  void  and  the  other  valid,  as  might  be  done  under  section 
24,  or  article  iv,  of  the  Constitution. 

Nor  are  all  the  subjects  of  the  act  such  as  would  naturally 
fall  within  the  subject  of  its  title.  The  storage  of  debri«, 
"from  mining  and  other  operations,"  seems  to  be  the  para- 
mount  object  of  the  act,  to  promote  drainage  the  subordinate.  ^, 
What  the  phrase  "  other  operations  "  may  mean  is  not  cleajr  *\ 
from  the  act  itself.  Under  it  may  be  concealed  many  sub- 
jects which  are  not  expressed  in  the  title;  and  the  existence, 
of  such  a  phrase  in  a  statute  renders  it  obnoxious  to  the  con- 
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stitutional  provision  under  consideration.  But  the  storage 
of  debris^  and  the  promotion  of  the  drainage  of  a  district  of 
country,  are  things  essentially  different*  The  one  has  no 
necessary  connection  with  the  order.  To  drain  land  is  to  rid 
it  of  its  superfluous  moisture.  This  is  generally  done  by 
deepening,  straightening,  or  embanking  the  natural  water- 
courses which  run  through  it,  and  by  supplementing  them 
when  necessary  by  artificial  ditches  and  canals;  but  it  is  not 
within  the  art  of  the  drainer  to  promote  drainage  by  build- 
ing reservoirs  for  the  storage  of  debris  from  "mining  and 
other  operations,"  unless  the  word  is  to  be  wrenched  from  its 
geological  or  ordinary  signification  and  meaning,  and  changed 
so  as  to  mean  water,  at  any  mining  or  other  locality  where 
debris  may  have  accumulated. 
(J)  Besides,  the  storage  of  debris  is,  in  its  nature,  a  private  en- 
terprise in  which  the  few  only  are  interested.  The  drainage 
of  a  State  is  a  public  purpose  in  which  the  public  may  be  in- 
terested. To  promote  a  public  purpose  by  a  tax  levy  upon 
the  property  in  this  State,  is  within  the  power  of  the  Legisla- 
Ture;  but  the  Legislature  has  no  power  to  impose  taxes  for 
the  benefit  of  individtlals  connected  with  a  private  enterprise, 
even  though  the  private  enterprise  might  benefit  the  local 
public  in  a  remote  or  collateral  way.  Legislative  power  of 
taxation  is  not  illimitable.  It  can  be  used  only  in  aid  of  a 
public  object  —  an  object  which  is  within  the  purpose  for 
which  governments  Rre  established.  In  the  vigorous  lan- 
guage of  the  Supreme  Court  of  Pennsylvania,  "the  Legisla- 
ture has  no  constitutional  right  to  levy  a  tax,  or  to  authorize 
jiny  municipal  corporation  to  do  it,  in  order  to  raise  funds  for 
a  mere  private  purpose.  No  such  authority  passed  to  the 
Assembly  by  the  s:eneral  grant  of  the  legislative  power. 
This  would  not  be  legislation.  Taxation  is  a  mode  of  raising 
revenue  for  public  purposes.  When  it  is  prostituted  to  objects 
in  no  way  connected  with  the  public  interest  or  welfare,  it 
ceases  to  be  taxation  and  becomes  plunder.'*  {Sharpless  ▼. 
Mayor  etc.,  21  Penn.  168.)  (J) 

At  the  least,  then,  two  heterogeneous  subjects  are  embraced 
in  the  act,  one  of  which  is  not  expressed  in  the  title,  and  they 
rran  not  be  segregated.  The  title  does  not  express  the  ob- 
jects of  legislation  embodied  in  the  provisions  of  the  act     It 
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is,  therefore,  narrower  than  the  body  of  the  act,  and  fails  to 
impart  that  notice  of  the  measures  enacted,  which  the  Consti- 
tiition  requires.  To  prohibit  such  legislation  was  the  sole  end 
and  aim  of  the  constitutional  requirement  **  The  practice," 
says  the  Supreme  Court  of  Missouri,  ^'  of  comprising  in  one 
bill  subjects  of  a  diverse  and  antagonistic  nature,  in  order  to 
combine  in  its  support  members  who  were  in  favor  of  partic- 
ular measures,  but  neither  of  which  could  command  the 
requisite  majority  on  its  own  merits,  was  found  to  be  not  a 
corruptive  influence  in  the  Legislature  itself,  but  destructive 
of  the  best  interests  of  the  Stata  But  this  was  not  more  det- 
rimental than  that  other  pernicious  practice,  by  which,  through 
dexterous  and  unscrupulous  management,  designing  men  in- 
serted clauses  in  the  bodies  ot  bills,  of  the  true  meaning  of 
which  the  titles  gave  no  indication,  and  by  skillful  maneuver- 
ing urged  them  on  to  their  passage.  These  things  led  to 
fraud  and  injury,  and  it  was  found  necessary  to  apply  a  cor- 
rective in  the  shape  of  a  constitutional  provision."  {City  of  8t 
Louis  V.  Tiefel,  42  Mo.  590.)  This  provision  has  been  framed 
in  the  constitutions  of  many  of  the  States  of  the  Union ;  and 
Courts^  whenever  it  has  come  before  them,  have  liberally  con- 
strued it  as  the  will  of  the  people  in  the  interests  of  honest 
legislation. 

In  the  People  v.  Denahy,  20,  Mich.  350,  Mr.  Justice  Cooley, 
in  considering  a  statute  which  provided  for  the  expenditure 
of  non-resident  highway  taxes,  for  the  improvement  of  two 
State  roads,  and  for  the  construction  and  improvement  of  an- 
other State  road,  which  was  not  expressed  in  the  title,  uses 
this  language:  "These  objects  have  no  necessary  connection, 
and  being  grouped  together  in  one  bill,  legislators  are  not 
only  precluded  from  expressing,  by  their  votes,  their  opinion 
upon  each  separately,  b't  they  are  so  united  as  to  invite  a 
combination  of  interests  among  the  friends  of  each,  in  order 
to  secure  the  success  of  all,  when,  perhaps,  neither  could  bo 
passed  separately.  The  evils  of  that  species  of  omnibus  leg- 
islation, which  the  Constitution  designed  to  prohibit,  are  all 
invited  by  acts  thus  framed;  and  though  we  have  no  reason 
to  suppose  that  those  evils  actually  existed  in  the  present 
case,  or  that  there  was  any  purpose  on  the  part  of  the  Legis- 
lature to  disregard  the  constitutional  requiremeoit,  yet  we  can 
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not  be  governed  bj  these  considerations  if  the  act  is  of  a  class 
which  is  actually  prohibited,*' 

In  Bader  v.  Township  of  Union,  89  N.  J.  514,  it  was  held 
that  a  statute  entitled  '^  An  Act  in  relation  to  streets  in  Union 
Township/'  could  not  embrace  a  power  to  lay  out  a  park. 
^'  The  making  and  control  of  streets/'  says  Mr.  Chief  Justice 
Beasley,  '4s  a  thing  entirely  different  from  the  making  of 
parks;  the  tw>  have  no  connection,  and  neither  is  an  adjunct 
to  the  other;  and  it  is  impossible^  as  it  seems  to  me,  to  hold 
that  a  description  of  one  embraces  both." 

In  Waiker  v.  The  State,  49  Ala.  829,  a  statute  entitled,  ^'  An 
act  to  restrict  the  sale  of  personal  property  in  certain  cases," 
which  also  provided  that  the  willful  destruction  of  personal 
property  on  which  there  was  an  unsatisfied  lien,  should  be 
considered  a  criminal  offense  and  punishable  as  a  misdemeanor, 
was  held  to  contain  a  subject  foreign  to  that  expressed  in  the 
title.  And  in  State  v.  Silva,  9  Nev.  227,  it  was  held  that 
where  a  statute  entitled  ^'An  act  to  r^nil^te  marks  and 
brands,"  and,  containing  a  provision  that  any  person  who 
with  intent  to  defraud,  kills  any  stock  running  at  large, 
whether  branded,  marked,  or  not,  shall,  upon  conviction,  be 
deaned  guilty  of  felony,  was  unconstitutional  and  void,  be- 
cause it  contained  a  subject  which  bore  no  relation  to  the  subject 
expressed  in  the  title. 

2.  Moreover,  the  Legislature  has  not,  in  any  of  the  provis- 
ions of  the  act  under  consideration,  designated  any  particular 
river,  stream,  or  locality  within  the  State  where  drainage  is 
necessary;  nor  has  it  located  or  established  the  boundaries  of 
any  drainage  and  assessment  district  within  the  limits  of 
which  taxes  are  to  be  levied,  assessed,  and  collected,  for  the 
purpose  of  raising  funds  to  defray  the  cost  and  expenses  of 
the  system  of  works  designed  by  the  act.  What  has  been 
done  is  to  appoint  a  commission  constituted  of  State  execu- 
tive officers,  one  of  whom  —  the  State  Engineer  —  is  required 
to  go  over  the  State  for  the  purpose  of  investigating  the  subject 
of  drainage,  with  a  view  to  the  control  of  debris  from  mining 
and  other  operations,  the  improvement  and  rectification  of 
river  channels,  the  erection  of  embankments  or  dykes  neces- 
sary for  the  protection  of  lands,  towns,  or  cities  from  inunda- 
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tion,  and  the  division  of  the  State  into  several  drainage  dis- 
tricts, each  of  which  shall  include  a  territory  drained  by  one 
natural  system  of  drainage.     This  investigation  was  not  in- 
tended to  be  advisory  to  the  liCgislature  or  to  enable  it   to 
perform  its  duty  with  reference  to  the  subject  of  the  investi- 
gation; for,  although  the  engineer  was  required  to  report  the 
result  of  his  examinations,  his  report  was  to  be  made  to  the 
board,  of  which  he  was  a  member,  for  their  .consideration, 
judgment  and  action,  and  not  to  the  Legislature.     In  the  con- 
sideration of  the  report  the  board  could  accept  or  reject  it 
altogether,  or  amend  it     If  they  reject  it,  that  ended  legisla- 
tion upon  the  subject,   and  the  act  became  dead.     If  they 
adopted  it  in  its  original  form,  or  amended  it,  and  adopted  it 
as   amended,   they  were^   then,   authorized   to   declare,   by   a 
resolution  entered  upon  the  record  of  their  proceedings,  the 
territory,  as  described  and  bounded  in  their  report,  to  be  a 
drainage  district     The  entire  subject,  including  the  necessity 
for  drainage  of  any  particular  section  of  the  State,  and  the 
creation  and  organization  of  drainage  districts,  was,  therefore, 
referred,  by   the  act,  to  the  Board  of  Commissioners  with 
power  to  legislate,  and  for  that  purpose  an  almost  unlimited 
discretion  was  given  to  them.     It  was  for  them,  in  the  exer- 
cise of  their  powers,  to  decide  whether  any  drainage  district, 
as  contemplated  by  the  act,  was  necessary  at  all  or  not,  or 
whether  there  was  a  necessity  for  one  or  many.     They  could 
create  one  or  many  wherever,  in  their  judgment,  that  neces- 
sity  existed,   whethei   they  included   a  territory   drained  by 
one  system  of  drainage  or  not     They  could  limit  them  to  a 
particular  section  of  the  State,  or  they  could  cover  the  State 
with  them.     The  entire  act  was  thus  made  contingent  upon 
their  judgment  and  discretion.     If  they  found  some  locality 
indicated  by  the  act,  the  drainage  of  which  was  necessary  to 
be  improved  or  promoted,  for  the  purposes  provided  for  by 
the  act,  the  statute  was  expedient     If,  on  the  other  hand, 
they  found  no  such  locality  and  no  such  necessity,  the  statute 
was  inexpedient*     But  the  provisions  of  the  act  were  dead 
and  unenforceable  until  revived  by  a  determination  of  those 
questions  by  the  commissioners.     Not  until  they  were  finally 
determined,  and  one  or  more  districts  were  created  and  oigan- 
izedi  could  the  provisions  of  the  act  for  a  system  of  publio 
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improvement  within  the  district,  and  the  levy,  assessment, 
and  collection  of  taxes  to  pay  for  it,  be  put  in  operation  by 
the  District  Board  of  Directors.  I  think  that  the  determina- 
tion of  those  things  could  not  be  referred  to  a  Board  of  Com- 
missioners or  other  body.  To  deciae  upon  the  necessity  for 
drainage  for  a  part  or  all  of  the  territory  of  a  State  is  to  de- 
clare a  public  purpose.  To  declare  a  public  purpose,  and  to 
create  a  district  over  a  designated  area  of  the  State,  in  which 
that  purpose  shall  be  accomplished,  and  to  provide  ways  and 
means  for  its  accomplishment,  are  matters  which  belong  ex- 
clusively to  the  Legislature.  If  a  necessity  exists  for  the 
construction  of  public  improvements  within  the  State  for  a 
public  purpose,  the  Legislature  must  declare  it.  If  a  district 
has  to  be  created  over  an  area  of  the  State  the  Legislature 
must  create  it,  and  establish  its  limits.  If  property  within  it 
will  be  benefited  by  the  improvement,  the  Legislature  must 
determine  it,  and  prescribe  the  rules  upon  which  taxation 
must  be  apportioned.  There  are  powers  conferred  upon  it 
alone  by  the  Constitution,  and  it  can  not  delegate  them  to 
any  other  department  of  the  government,  or  to  any  agency  of 
its  appointment,  because  it  would  be  confiding  to  others  that 
legislative  discretion  which  legislators  are  bound  to  exercise 
themselves,  and  which  they  can  not  delegate  to  any  other 
man  or  men  to  be  exercised.  (Cooley's  Const.  Lim.,  121,  122.) 
Most  of  all,  the  Legislature  can  not  delegate  such  powers  to 
executive  officers  of  the  State,  because  the  Constitution  has 
divided  the  powers  of  government  into  three  departments  —  the 
Legislative,  Executive,  and  Judicial;  and  has  declared  that 
no  person,  charged  with  the  exercise  of  powers  properly  be- 
longing to  one  of  these  departments,  shall  exercise  any  func- 
tion pertaining  to  either  of  the  others,  except  it  is  expressly 
directed  or  permitted  by  the  Constitution.  (Const.,  art.  iii, 
§  1.)  No  such  direction  or  permission  is  contained  in  any 
part  of  the  Constitution.  I  am,  therefore,  of  opinion  that  the 
entire  act  is  unconstitutional,  because  its  provisions  aro  made 
contingent  upon  the  judgment  and  discretion  of  the  board  of 
Drainage  Commissioners;  and  because  in  making  it  so  con- 
tingent the  Legislature  delegated  to  the  board  powers  which 
are  not  in  their  nature  transferable  (especially  to  executive 
officers  of  the  State),  and  which  can  be  exercised  by  the 
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Legislature  alone.     {Houghton  v.  Austin,  47  CaL  653;  Ex 
paHe  Walh  48  id.  280;  Richardson  v.  Heydenfelt,  46  id.  68.) 

3.  Furthermore,  I  think  that  the  act  is  unconstitutioiial, 
because  it  authorizes  a  local  board  —  the  District  Board  of  Di- 
rectors —  to  levy  a  tax  and  two  assessments  for  a  public  pur- 
pose,  at  the  same  time,  upon  the  same  property,  in  addition 
to  a.  tax  levied  by  the  State  for  the  same  purpose,  upon  all 
the  property  of  the   State,  which,   of  course,   includes  the 
property  within  the  district.    The  first  of  these  levies  by  the 
Board  of  Directors  is  authorized  to  be  made  upon  all  the 
property  within  the  district;  the  second,  upon  "all  hydraulic 
mines  and  upon  all  mines  washing  earth  or  ores  with  water 
running  into  the  district ; "  and  the  third,  upon  the  valuation 
of  swamp  and  overflowed  lands  reclaimed  by  the  construc- 
tion of  any  of  the  works  contemplated  by  the  act.    The  first 
was  to  be  made 'according  to  the  standard  of  valuation;  the 
second,  upon  the  basis  of  "  one  half  of  one  per  cent  for  each 
miner's  inch  of  water  of  each  twenty-four  hours'  run  used 
during  the  year; "  and  the  thir^^  upon  the  basis  of  the  value 
of  the  reclamation  of  the  lands  reclaimed,  not  to  exceed  three 
dollars  per  acre. 

Of  the  power  of  the  Legislature  to  authorize  municipal 
corporations  to  impose  or  levy  local  rates,  taxes,  or  assess- 
ments upon  all  properly  within  the  limits  of  a  designated 
taxing  district,  there  is  no  question;  and  that  power  may  be 
exercised  so  as  to  authorize  a  giuisi  corporation  —  such  as  a 
Board  of  Commissioners  or  other  body,  whose  tights  and 
duties  are  prescribed  by  the  Legislature,  for  a  local  purpose, 
within  the  limits  of  a  special  taxing  district,  designated  by 
the  Legislature.  But  none  of  these  taxes  or  assessments  is 
authorized  to  be  levied  for  a  local  purpose.  All  the  moneys 
to  be  raised  by  the  modes  prescribed  by  the  act  are  to  be 
used  exclusively  for  paying  the  costs  and  expenses  of  the 
public  works  authorized  to  be  constructed  within  each  dis- 
trict, for  the  purposes  embraced  in  the  act  It  is,  therefore,  a 
general  public  benefit,  and  a  local  board  can  not  be  author^ 
ized  to  levy  local  taxes  and  assessments  for  a  public  purpose. 
Such  a  power  could  not  be  conferred  upon  a  municipal  corpo- 
ration (Const,  art  xi.,  §  12),  neither  can  it  be  oonf erred  upon 
a  qiuisi  municipal  corporation. 
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Besides,  duplicate  or  triplicate  taxation  levied  at  the  same 
time,  and  for  the  same  purpose  and  upon  the  same  property 
within  a  territory  of  the  State  which  has  not  been  estab- 
lished by  the  Legislature  as  a  special  taxing  districty  is  void, 
whether  levied  according  to  the  standard  of  valuation  or  ben- 
efits. Such  taxation  is  destructive  of  that  equality  and  uni- 
formity which  the  Constitution  requires  for  the  validity  of 
evQry  tax. 

Judgment  reversed. 

MoBBisoir,  C.  J.,  concurred  in  the  judgment 

Ross,  J.,  concurring: 

Quite  a  serious  objection  is  made  to  the  title  of  the  act  in 
question,  but  if  that  was  the  only  objection  to  it,  I  do  not 
know  but  that  I  would  vote  to  sustain  it.  Undoubtedly  some 
such  title  as  this  would  have  more  nearly  expressed  its 
purpose  as  shown  in  its  body:  "An  act  to  provide  for  the 
impounding  of  debris,  and  for  the  improvement  and  rectifica- 
tion of  river  channels  in  which  debris  flows,  and  to  levy  and 
collect  taxes  and  assessments  to  pay  the  cost  of  the  same." 
Still,  there  is  a  good  deal  of  force  in  what  is  said  in  support 
of  the  proposition  that  the  title  —  "An  act  to  promote  drain- 
age " —  is  such  an  expression  as  would  fairly  and  reasonably 
give  notice  of  the  subject  embraced  in  the  body.  I  express 
no  opinion  as  to  the  title,  since  there  is  at  least  one  objection 
urged,  which,  to  my  mind,  is  fatal  to  the  legislation. 

Our  organic  law  declares :  "  The  powers  of  the  Government 
of  the  State  of  California  shall  be  divided  into  three  depart- 
ments—  Legislative,  Executive,  and  Judicial;  and  no  person 
charged  with  the  exercise  of  powers  properly  belonging  to  one 
of  these  departments  shall  exercise  any  functions  pertaining 
to  either  of  the  others,  except  as  in  this  Constitution  expressly 
directed  or  permitted.*'    (Const.,  art.iii.) 

The  Governor,  Surveyor-General,  and  State  Engineer  are 
executive  officers,  and  are  expressly  prohibited  by  the  con- 
stitutional provision  just  quoted  from  exercising  any  legis- 
lative or  judicial  powers,  except  as  in  the  Constitution  ex- 
pressly directed  or  permitted.  Yet  the  very  first  section  of 
the  act  ''to  promote  drainage"  constitutes  these  ezeoutive 
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officers  a  "  Board  of  Drainage  Commissioners  **  —  to  do  what  f 
Not  anything  with  reference  to  any  drainage  or  other  distiict 
fixed  or  declared  by  the  Legislature  itself,  for  the  Legislature 
did  not  fix  or  declare  any  such  district;  but  the  commis- 
sioners are  to  divide  the  State  into  drainage  districts:  "  Sec- 
tion 1.  The  Governor,  Surveyor-Gteneral,  and  State  Engineer 
shall  be  the  ex  officio  members  of  and  constitute  a  Board  of 
Drainage  Commissioners,  to  divide  the  State  into  several  drain- 
age  districts,  and  organize  the  same  as  hereinafter  pro- 
vided."    ♦    ♦     ♦ 

"  Section  2.  Within  thirty  days  after  the  passage  of  this 
act,  or  as  soon  thereafter  as  may  be  practicable,  the  State 
Engineer  shall  submit  to  said  board  a  report  or  reports  of  his 
investigations  as  to  drainage,  having  in  view  the  control  of 
debris  from  mining  and  other  operations,  the  improvement 
and  rectification  of  river  channels,  the  erection  of  embank- 
ments or  dykes  necessary  for  the  protection  of  lands,  towns, 
or  cities  from  inundation.  He  shall  also  make  special  exam- 
inations with  reference  to  the  division  of  the  State  into  sev- 
eral drainage  districts,  each  of  which  shall  include  a  territory 
drained  by  one  natural  system  of  drainage,  and  shall  report 
to  the  Board  of  Drainage  Commissioners  the  result  of  his  ex- 
aminations, and  shall  from  time  to  time  propose  boundaries 
for  such  districts,  and  recommend  their  formation." 

''  Section  3.  After  the  State  Engineer  has  reported  the 
boundaries  and  recommended  the  formation  of  one  or  more 
drainage  districts,  the  board  shall  proceed  to  consider  the 
same,  and  may  adopt,  amend,  or  reject  said  report;  but  if 
adopted  by  them,  either  in  its  original  form  or  as  amended, 
they  shall,  by  resolution  entered  upon  the  record  of  their  pro- 
ceedings, declare  the  said  territory  to  be,  and  the  same  shall 
thereupon  become,  a  drainage  district,"  etc. 

These  provisions,  in  my  opinion,  clearly  substitute  the  judg- 
ment and  discretion  of  the  executive  officers  mentioned,  in 
the  matter  of  the  establishment  of  the  drainage  districts,  for 
the  judgment  and  discretion  of  the  Legislature  itself.  The 
act  begins  by  creating  them  a  Board  of  Drainage  Commis- 
sioners for  the  express  purpose  of  dividing  the  State  into 
drainage  districts.  Without  any  further  directions  in  that 
regard,  the  next  section  requires  one  of  the  commissioners  — 
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the  engineer  —  to  submit  to  the  board  a  report  or  reports  con- 
taining the  result  of  his  investigations  as  to  drainage,  having 
in  view  the  control  of  debris  from  mining  and  other  opera- 
tions, etc.,  followed  by  the  provision  that  ^^  he  shall  also  make 
special  examinations  with  reference  to  the  division  of  the 
State  into  several  drainage  districts,  each  of  which  shall  in- 
clude a  territory  drained  by  one  natural  system  of  drainage, 
and  shall  report  to  the  Board  of  Drainage  Commissioners  the 
result  of  his  examinations,  and  shall  from  time  to  time  pro- 
pose boundaries  for  siich  districts  and  recommend  their  for- 
mation/* 

The  only  limitation  here  imposed  upon  the  engineer  is  that 
each  district  "  shall  include  a  territory  drained  by  one  natural 
system  of  drainage."  But  who  is  to  say  whether  the  district 
reported  by  the  engineer  does  or  does  not  include  a  territory 
drained  by  one  natural  system  of  drainage?  The  engineer's 
report  is  not  to  be  made  to  the  Legislature,  for  its  action,  but' 
to  the  Board  of  Drainage  Commissioners,  of  which  the  engi- 
neer is  one.  The  act  does  not  attempt  to  say  what  shall  con- 
stitute a  natural  system  of  drainage.  That  matter  is  left,  in 
the  first  instance,  to  the  judgment  and  discretion  of  the 
State  Engineer,  and  next,  to  the  judgment  and  discretion  of  the 
Board  of  Drainage  Commissioners.  The  engineer  "shall 
from  time  to  time  propose  boundaries  for  such  districts  and 
recommend  their  formation."  His  report  is  to  be  made  to, 
and  acted  upon  by  the  board,  which  may  adopt,  amend,  or  re- 
ject the  report;  if  adopted,  either  in  its  original  form  or  as 
amended,  the  board  shall  by  resolution  declare  the  territory 
to  be,  and  the  same  shall  thereupon  become,  a  drainage  dis- 
trict. It  ifl  perfectly  plain  that  the  duties  thus  devolved  upon 
these  executive  oflScers  are  not  ministerial.  Without  their 
action  there  is  and  can  be  no  district  at  all.  In  organizing 
one  or  many  they  necessarily  bring  to  bear  their  judgment  and 
discretion.  They  say  what  territory  is  drained  by  one  natural 
system  of  drainage,  and  determine  the  boundaries  accordingly. 
Should  they  say  that  all  that  part  of  the  State  lying  north  of 
San  Francisco  is  drained  by  one  such  system,  and  all  that  part 
of  the  State  lying  to  the  south  of  San  Francisco  is  drained  by 
another  such  system,  and  so  establish  the  lines,  who,  if  the 
act  is  valid,  can  question  their  determination  t    If  they  form  m 
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hundred  districts,  is  not  their  action  equally  conclusive!  And 
who  can  compel  them  to  form  any  I    They  may  adopt,  amend, 
or  reject  the  report  of  the  engineer,  and  if  adopted  by  them, 
either  in  its  original  form  or  as  amended,  the  territory  in- 
cluded becomes  a  district.     But  there  is  no  power  anywhere 
to  compel  them  ^%  establish  an  7  particular  district  or  districts^ 
fo;  the  act  has  left  the  determination  of  those  questions  tx> 
their  judgment  and  discretion.     This  it  could  not  constitu- 
tionally do.     The  establishment  of  such  districts  is  a  legisla- 
tive function,  to  be  exercised  by  a  legislative  body;  and  the 
Legislature  is  expressly  prohibited  by  the  Constitution  of  the 
State  from  clothing  any  of  its  executive  officers  with  such 
power. 

Numerous  other  objections  are  made  to  the  act,  which,  in 
my  view,  need  not  be  determined,  since  the  one  just  consid- 
ered is  fatal  to  it 

Thobnton^  J.,  concurred  in  the  opinion  of  Mr.  Justice  Ross. 

Mteiox^  J.,  concurring: 

I.  As  to  whether  the  object  of  the  act  is  expressed  in  its 
title. 

The  title  is  "  An  act  to  promote  drainage."  It  was  held  in 
Goldthwait  v.  Inhabitants  etc.,  6  Gray,  63,  that  the  word 
"  drain  "  has  no  technical  or  exact  meaning.  Webster's  Dic- 
tionary defines  the  word  "  drain  "  thus : 

1.  To  draw  off  by  degrees;  to  cause  to  flow  gradually  out 
or  off ;  hence,  to  cause  the  exhaustion  of.     • 

2.  To  exhaust  of  liquid  contents  by  draining  them  off;  to 
make  gradually  dry  or  empty,  to  deprive  of  moisture;  hence, 
to  exhaust. 

3.  To  cause  to  pass  through  some  porous  mass  or  substance 
for  the  purpose  of  clarifying;  to  filter. 

And,  'TDrainage  (Engin.),  the  system  of  drains  and  their 
operation,  by  which  water  is  removed  from  towns,  railway  beds, 
and  other  works." 

The  definition  of  the  word  "  drain "  given  in  Worcester's 
Dictionary  is  somewhat  different  from  Webster's,  in  that  the 
idea  expressed  in  ^he  third  definition  as  above  is  entirely 
omitted ;  thus  showing  that  lexicographers  differ. 
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Now,  is  it  the  object  of  the  act,  that  the  waters  flowing 
down  the  river  channels,  bearing  mining  debris,  shall  be  so 
impounded  as  that  it  shall  flow  off  gradually;  that  the  debris 
shall  be  exhausted  of  water  and  rendered  dry;  that  the  water 
shall  pass  through  some  porous  substance,  as,  dams,  for  the 
purpose  of  being  clarified  of  the  debris;  that  they  shall  be 
held  impounded  so  that  the  debris  may  settle,  the  waters  then 
to  pass  off,  without  carrying  the  debris  into  the  channels  be- 
low? If  yea,  do  not  chese  purposes  all  come  within  the 
definitions?  And  if  it  is  designed  that  the  waters  flowing  in 
the  lower  channels,  near  cities  and  in  the  farming  regions, 
shall  be  free  from  sediment,  so  that  the  channels  shall  not  be 
filled  and  thus  cause  overflows,  is  not  this  and  the  construc- 
tion of  embankments  parts  of  a  system  of  drainage?  I  have 
examined  the  act  in  question,  and  I  have  not  observed  any 
provision  inconsistent  with,  or  having  other  objects  in  view, 
than  the  promotion  of  drainage.  The  Legislature  has  power 
to  deem  that  a  Board  of  Drainage  Commissioners,  a  State 
Engineer,  reports  of  such  officers,  the  control  of  debris  from 
mining  and  other  operations,  the  improvement  and  rectifica- 
tion of  river  channels,  the  erection  of  embankments  or  dykes 
necessary  for  the  protection  of  lands,  towns,  or  cities  from 
inundation,  the  creation  of  districts,  and  of  district  boards  of 
directors,  the  erection  of  works,  the  condemnation  of  needed 
lands,  the  imposing  and  collection  of  assessments  to  provide 
necessary  funds,  to  be  proper  parts  of  a  system  for  the  pro- 
motion of  drainage;  and  if  so,  its  opinion  in  that  regard  ia 
binding  upon  us. 

The  people  of  this  State  have,  through  their  regularly  con- 
stituted representatives,  declared  in  favor  of  such  a  system, 
with  such  provisions;  and  I  see  nothing  in  the  act  which  ren- 
ders  it  in  this  regard  unconstitutional. 

11.  The  proposition  that  the  act  in  question  is  local,  is 
scarcely  tenable.  Counsel  for  appellants  state  in  their  brief, 
in  arguing  upon  this  point:  '^The  Court  will  take  judicial 
notice  of  what  portion  of  our  State  furnishes  debris  from 
mines,"  and  they  further  state  that  "  the  only  drainage  dis- 
trict that  ever  can  be  formed  under  this  act,  and  receive  the 
benefit  of  the  State  tax,  is  the  one  attacked  in  this  suit,  and 
which  assumes  to  embrace  the  temtory  drained  by  the  Bwiy 
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ramento  River  and  -its  tributaries/'     It  may  well  be  doubted 
if  this  Court  can  take  judicial  notice  of  what  portion  of  tiie 
State  furnishes  debris  from  mines,  and  it  can  hardly  be  prac* 
ticable  for  counsel  to  forecast  the  possible  future  mining  teiv 
ritory  of  the  State.     I  apprehend  that  such  knowledge  would 
be  very  valuable.     Who  can  tell  whether  at  the  headwaters 
of  nearly  every  river  in  the  State,  from  the  Santa  Ana  to  the 
Klamath  —  the  Los  Angeles,  the  San  Gabriel,  the  San  Joaquin^ 
the  Kern,  the  Merced,  the  Tuolumne,  the  Calaveras,  Trinity, 
Humboldt,  Eel,  Bussian  —  there  are  not  mineral-bearing  lands, 
which  will  next  year,  or  at  some  time,  by  hydraulic  or  other 
mining,  yield  debris  to  be  carried  down  the  streams!       The 
act  is  for  the  whole  state,  wherever  there  may  be  occasion 
for  its  operation,  at  the  present  time,  as  well  as  any  future 
period.     The  area  drained  by  the  Sacramento  River  and  the 
other  rivers  above  named   (no  one  of  which  other  rivers  is 
tributary  to  the  Sacramento),  comprises  the  larger  portion  of 
the  State,  and  we  are  not  judicially  advised  but  that  there 
have  been  and  are  at  the  present  day  mining  operations  on 
the  Tuolumne,  Kern,  San  Gabriel,  Calaveras,  Klamath,  Trin- 
ity, Shasta,  and  others  not  within  the  drainage  of  the  Sacra- 
mento —  even  the  tributaries  of  the  Truckee. 

It  is  scarcely  necessary  to  say,  that  with  the  wisdom  or 
policy  of  this  act  the  Courts  have  nothing  to  do ;  the  personal 
opinions  of  Judges  as  to  the  propriety  of  the  act  is  not  sought 
for,  and  is  of  little  importance.  The  legislative  department 
is  to  determine  as  to  the  policy  of  an  act;  the  judicial  as  to  its 
constitutionality. 

III.  It  is  alleged  that  the  act  is  unconstitutional,  in  that 
the  taxes  to  be  levied  and  collected  are  not  uniform,  a  portion 
being  provided  to  come  from  che  State  at  large  and  a  portion 
from  each  district.  The  act  provides  that  the  requisite  funds 
shall  come  from  four  sources,  viz. : 

1.  A  tax  of  one  twentieth  of  one  per  cent,  is  to  be  levied 
upon  all  the  property  in  the  district,  the  money  so  raised  to  go 
into  the  fund  for  the  district 

2.  An  assessment  pro  rata,  according  to  water  used,  is  to 
be  made  upon  all  mines  washing  earth  or  ores  with  water  run- 
ning in  the  district,  the  money  to  be  placed  to  the  credit  of  the 
district 


Digitized  by  VjOOQIC 


July,  1881.]  People  v.  Parks.  651 

3.  An  assessment  per  acre,  is  to  be  made  on  swamp  and 
overflowed  land  which  may  be  reclaimed  by  operations  under 
the  act,  such  funds  also  to  go  to  the  credit  of  the  district. 

4.  A  State  tax  of  one  twentieth  of  one  per  cent,  is  to  be 
levied  upon  all  the  property  in  the  State,  which  fund  is  to 
constitute  a  State  drainage  construction  fund. 

It  has  been  suggested  that  these  taxes  and  assessments,  or 
the  funds  thereby  to  be  raised,  are  unequal  and  unjust,  not 
only  because  the  property  in  the  district  is  to  be  assessed  for 
its  portion  of  the  State  tax,  and  again  for  a  portion  of  the 
district  tax,  and  again  (if  swamp  and  overflowed  land)  for  its 
reclamation,  but  there  is  to  be  a  direct  pro  rata  assessment 
upon  mines  for  using  water.  In  that  connection,  it  is  also 
suggested  that  if  hydraulic  mining  is  a  legitimate  avocation, 
and  if  miners  have  a  legal  right  to  wash  ores  and  earth  and 
let  the  debris  flow  into  the  streams,  the  imposing  of  a  charge 
upon  them  for  the  protection  of  the  property  of  persons  be- 
low them  is  unjust;  and  on  the  other  hand,  if  the  miners  have 
not  the  legal  right  to  wash  ores  and  earth  in  sudi  manner  as 
that  the  debris  will  flow  into  the  streams,  to  the  detriment  of 
persons  below,  such  persons  owning  property  below  should 
not  and  can  not  be  made  to  bear  any  portion  of  the  burden. 
There  is  much  force  in  the  suggestions.  Let  us  see,  then,  how 
the  questions  involved  might  have  appeared  to  the  Legisla- 
ture—  for,  as  has  been  suggested,  with  us  it  is  a  question  of 
power,  not  of  policy.  This  Court  will  take  judicial  notice 
that  there  are  rivers  in  this  State,  such  as  the  Sacramento  and 
San  Joaquin,  which  are  in  law  navigable  streams.  Whether 
they  are  or  are  not  such  in  fact,  we  do  not  take  judicial  no- 
tice of.  It  is  possible  that  those  streams  have,  as  a  matter  of 
of  fact,  during  thirty  years  of  mining  operations,  been  so  filled 
with  mining  and  other  debris  as  that  the  navigation  of  them 
has  been  seriously  interfered  with;  it  may  be  that  the  Bay 
of  San  Francisco  and  the  channels  leading  into  and  out  of  it 
have  become  less  free  for  navigation.  It  may  be,  also,  that 
the  streams  above  the  points  of  navigation  have  become  so 
filled  by  the  same  cause  as  that  the  channels  are  insufficient 
to  carry  off  surplus  water  during  rainy  seasons,  thus  causing 
lands  within  a  given  district  to  be  overflowed.  There  is  power 
in  the  Legislature  to  create  districts  for  local  improvements, 
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and  to  declare  what  lands  are  benefited,  and  to  fix  the  charge 
upon  such  lands.  It  may  be  that  the  mining  and  agricultural 
interests  of  the  State  are  so  far  interwoven  with  the  general 
prosperity  as  that  the  State  at  large  would  be  seriously  injured 
unless  each  is  permitted  and  protected.  It  may  be  to  the  in- 
terest of  the  State  that  the  impending  trial  of  legal  right  as 
between  the  mining  and  agricultural  interests  should  be 
avoided  if  possible.  It  may  be  impossible  for  the  agricul- 
tural interests  to  fix  definitely  the  source  of  all  the  debris 
which  has  been  or  may  be  borne  down  the  streams.  It  may 
be  impossible  for  the  owners  of  any  one  mine  to  show  that 
the  debris  from  that  one  mine  has  not  tended  to  swell  the 
aggregate  going  to  the  lower  channels.  Taking,  then,  all 
these  suggestions  into  consideration  —  and  they  are  but  sug- 
gestions, and  a  few  only  of  those  which  might  be  made  —  was 
it  not  competent  for  the  Legislature  to  say:  Here  are  the  nav- 
igable waters  and  the  other  interests  in  which  the  State  is 
concerned ;  the  State  is  also,  in  a  measure,  interested  in  hav- 
ing its  tax  rolls  increased  rather  than  diminished;  here  are 
districts  drained  by  a  system  of  rivers,  in  which  those  dis- 
tricts are  interested ;  here  are  towns  and  cities  to  be  protected, 
even  the  capital  of  the  State;  here  are  agricultural  interests, 
and  here  are  mining  interests;  here  are  streams  nearly  or 
quite  filled  with  debris,  causing  the  inundation  of  immense 
tracts  of  country ;  the  debris  is  already  there  —  not  threatened 
only,  but  there  —  and  by  a  proper  system  of  drainage  these 
channels  can  be  cleared  and  the  waters  flow  in  proper  course; 
it  is  to  the  well-being  of  the  State  that  none  of  these  inter- 
ests should  be  entirely  done  away  with;  the  portion  of  the 
burden  of  protecting  all,  to  be  borne  by  the  State  at  large,  is 
the  proportion  that  one  twentieth  of  one  per  cent,  of  the  tax- 
able property  of  tho  State  bears  to  the  entire  cost;  the  por- 
tion of  the  burden  to  be  borne  by  the  owners  of  mines  besides 
the  property  tax,  is,  the  pro  rata  water  tax  (or  license,  or 
whatever  it  may  be  called),  named  in  the  act;  the  portion  of 
the  burden  to  be  borne  by  reclaimed  lands,  beyond  the  prop- 
erty tax,  and  as  an  increased  value  by  reason  of  the  reclama- 
tion, is  the  assessment  thereon  authorized  by  the  act;  and 
the  portion  of  the  burden  to  be  borne  by  the  district,  for  its 
own  benefits,  as  distinct  from  the  others,   is   the  proportion 
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that  one  twentietli  of  one  per  cent,  of  the  taxable  property 
of  the  district  bears  to  the  entire  cost  Was  it  not  compe- 
tent for  the  Legislature  to  so  say  and  determine?  AH  these 
questions  are  questions  of  fact,  or  of  State  and  local  policy. 

I  have  avoided  the  consideration  of  the  questions  in  dispute 
in  this  State  between  the  mining  and  agricultural  interests, 
further  than  to  show  that  the  Legislature  might,  in  the  inter- 
ests of  the  people  at  large,  take  those  questions  into  consider- 
ation in  endeavoring  to  inaugurate  a  plan  for  the  compromise 
and  mutual  satisfaction  of  those  interests.  The  Courts,  should 
they  be  called  upon  to  deal  with  those  questions,  must  be  gov- 
erned by  the  law  as  they  find  it  to  be;  and  the  losing  party 
must  abide  the  result;  but  it  is  competent  for  the  Legislature, 
and  it  may  frequently  be  the  wiser,  to  harmonize  conflicting 
interests,  by  pursuing  such  course  as  may  not  be  inconsistent 
with  the  Constitution;  and,  if  the  statute  of  one  year  shall 
not  be  found  to  operate  in  accordance  with  the  public  will, 
amendment  or  repeal  may  be  an  adequate  remedy. 

IV.  In  my  view,  however,  the  act  is  obnoxious  to  the  Con- 
stitution ;  and  that  is  in  that  part  of  it  discussed  in  the  opin- 
ion of  Mr.  Justice  Eoss,  and  in  paragraph  ii  of  the  opinion 
of  Mr.  Justice  McKee.  Suppose  the  act,  instead  of  saying, 
the  Governor,  Surveyor-General,  and  State  Engineer  shall 
constitute  a  Board  of  Drainage  Commissioners  to  divide  the 
State  into  several  drainage  districts,  had  said,  the  Governor, 
the  Chief  Justice  of  this  Court,  and  a  Judge  of  the  Superior 
Court  of  Sacramento  County  shall  constitute  a  board  for  the 
same  purpose,  would  it  not  have  been  an  endeavor  to  cast 
upon  raembors  of  two  Departments  of  the  Government  func- 
tions which  are,  under  the  Constitution,  to  be  exercised  by 
the  other  department?  To  create  districts  and  to  parcel  out 
the  State  is  a  legislative  function.  The  principle  decided  in 
Borel  V.  Boggs,  December  28th,  1880,  does  not  apply  to  this 
case.  The  acts  involved  in  that  case  established  the  lines  of 
the  counties,  leaving  to  the  sun^eyor  the  duty,  merely,  of  mark- 
ing the  lines  thus  established. 

It  may  be  very  much  doubted  if,  by  the  so-called  Drainage 
Act,  even  its  probable  meaning  and  intent  is  expressed,  viz.: 
In  speaking  of  the  formation  of  the  districts,  it  says,  '^each 
of  which  shall  include  a  territory  drained  by  one  natural  sya- 
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tern  of  drainage."  It  does  not  say  that  each  district  shall 
inchide  all  the  territory  drained  by  one  system,  but  that  the 
territory  included  within  the  district  shall  be  drained  by  one 
system;  a  distinction  leaving  open  a  wide  door  for  the  crea- 
tion of  an  almost  unlimited  number  of  districts. 

Therefore,  and  for  the  reasons  given  upon  this  subject  by 
Mr.  Justice  MoKee  and  Justice  Boss^  I  concur  in  the  judg- 
ment. 

MoKiKSTBY,  J.,  concurring: 

I  feel  compelled  to  concur  in  the  judgment. 

1.  It  seems  to  me  to  be  perfectly  safe  to  say  that  the  Leg- 
islature would  not  have  passed  the  act  under  consideration 
had  it  contained  only  the  section  which  provides  for  a  general 
tax  throughout  the  State.  The  statute  provides:  First,  for  a 
tax  upon  all  the  property  in  the  State;  second,  for  an  addi- 
tional tax  upon  all  the  property  within  any  "  district "  which 
may  be  defined  by  the  Governor,  Surveyor-General,  and  State 
Engineer ;  third,  for  a  tax  —  in  addition  to  the  other  two  —  of 
three  dollars  an  acre  on  any  lands  within  the  district  which 
may  be  "reclaimed;"  fourth,  for  a  tax  or  license  to  be  paid 
by  each  person,  carrying  on  hydraulic  mining  within  the 
district,  which  he  is  to  pay  on  top  of  the  direct  State  and 
district  taxes. 

A  reference  to  the  debates  in  the  Senate  and  Assembly  will 
show  that  the  statute  commended  itself  to  the  support  of 
members  by  reason  of  this  unequal  distribution  of  the  burden 
of  taxation.  All  that  relates  to  the  State  tax  is  found  in  one 
of  twenty-nine  sections.  The  State  tax  is  but  part  of  a 
scheme,  which  certainly  contemplates  not  merely  that  a  State 
tax  shall  be  levied  and  collected,  but  that  work  shall  be  done, 
and  the  local  taxes  be  also  levied  and  collected.  The  distribu- 
tion of  a  statute  into  sections  is  purely  artificial,  and  the 
real  point  always  is  whether  the  provisions  are  essentially 
and  inseparably  connected  in  substance.  (Bobinsan  v.  Bid- 
well,  22  CaL  379 ;  Commonwealth  v.  Hutchings,  5  Gray,  586.) 
It  is  a  well-settled  rule  that  when  a  portion  of  an  act  is  con- 
stitutional and  another  is  unconstitutional^  if  the  two  are  so 
inseparably  blended  together  as  to  make  it  clear  that  either 
clause  would  not  have  been  enacted  without  the  other,  the 
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whole  act  must  fall.     (San  Francisco  v.  8.  F.  W.  W.,  48  CaL 
494.) 

2.  The  act  does  not  contain  a  legislative  declaration  that 
the  draining  of  any  and  all  overflowed  lands  in  the  State 
shall  constitute  a  public  benefit,  or  that  the  draining  of  any 
definite  tract  of  such  lands  will  be  of  benefit  to  the  occupants 
or  owners  of  adjacent  lands  —  as  a  sanitary  measure  or  other- 
wise. If  the  act  had  declared  that  lands  specifically  described 
should  be  drained,  I  am  not  prepared  to  say  that  the  task  of 
ascertaining  what  lands  would  be  benefited  might  not  be  as- 
signed to  executive  officers,  or  that  the  lands  reported  by  such 
officers  would  not  constitute  a  legal  assessment  district.  (Sed 
query?  Cooley  on  Taxation,  113.)  But  by  the  act  in  question 
the  whole  discretion  of  determining  whether  the  draining  of 
any  lands  which  they  may  select  will  be  beneficial  to  a  greater 
or  lesser  public  is  transferred  to  three  State  executive  offi-. 
cers  (not  constituting  a  local  legislative  body),  to  whom  is 
confided  the  power  of  deciding  that  a  tax  shall  be  levied  upon 
those  whom  they  shall  adjudge  will  be  benefited  by  a  work 
which  they  shall  declare  to  be  public  and  expedient.  A  statute 
which  should  attempt  to  empower  an  executive  officer  to  decide 
that  any  work,  anywhere  in  the  State,  which  he  might  deem 
of  public  benefit  should  be  a  public  work,  and  that  he  might 
lay  out  a  district  to  be  assessed  for  the  construction  of  such 
work,  would  be  objectionable  only  in  degree  more  than  the  act 
before  us.  Such  powers  are  legislative,  and  can  not  be  dele- 
gated to  executive  or  judicial  officers. 

3.  But  the  act  creates  no  relation  between  the  taxes  to  be 
levied  within  any  district  which  the  State  Board  may  choose 
to  establish  and  the  benefits  received  by  such  district.  It  is 
only  where  such  relation  exists  or  is  provided  for  that  assess- 
ments for  local  benefits  can  be  upheld.  Local  assessments 
are  imposed  occasionally  as  required  upon  a  limited  class  of 
persons  interested  in  a  local  improvement,  and  who  are  as- 
sumed to  be  benefited  by  the  improvement  to  the  extent  of 
the  assessment;  and  they  are  imposed  and  collected  as  an 
equivalent  fpr  that  benefit,  and  to  pay  for  the  improvement. 
They  are  known  distinctively  as  "assessments  for  benefits." 
(Nichols  V.  BridgepoH,  24  Conn.  207;  86  id.  255,  262.)  The 
Uieoiy  of  the  law  is  that  full  compensation  is  received  in 
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every  instance.     (Cooley  on  Tax.  431.)     The  several  taxes 
provided  for  by  the  act  of  April  23d,  1880,  are  arbitrary.     All 
the  property  within  a  district  mud  pay  one  twentieth  of  one 
per  cent,  on  its  value ;  all  the  lands  redaimed  must  pay  three 
dollars  an  acre,  etc.     If  more  money  is  collected  in  the  dis- 
trict by  the  various  means  named  in  the  act  than  is  necessary 
to  pay  for  the  work  done  and  incidental  expenses  (a  contm- 
gency,  which,  however  improbable,  may  arise)  what  becomes 
of  the  excess?     All  other  laws  which  have  provided  for  as- 
sessments, for  local  benefits,  have  fnmished  a  mode  by  which 
the  amount  necessary  to  secure  the  benefit  is  to  be  ascertained 
before  the  assessment  is  levied.    Unless  so  provided  for,  each 
person  assessed  may  pay  more  than  an  equivalent  for  the  benefit 
he  receives.    So  far  as  the  tax  on  all  the  lands  in  a  district  is 
concerned,  it  may  under  the  act  be  required  to  be  paid  before 
the  work  is  completed  or  commenced.    But,  if  this  were  not  sOy 
the  defect  is  in  the  law  itself,  which  can  not  be  held  to  be  good, 
because,  by  possibility,  all  the  money  raised  in  the  State  at 
large,  and  from  the  three  modes  of  taxation  applicable  within 
a  district,  may  be  expended  by  the  Board  of  Directors  of  that 
district     The  limited  time  accorded  me  will  not  permit  an 
elaboration  of  this  view. 

Shaspstein,  J.,  dissenting: 

It  seems  to  me  that  most  of  the  grounds  upon  which  it  is 
claimed  that  the  "  act  to  promote  drainage "  is  unconstitu- 
tional can  not  be  considered  in  this  case.  Courts  will  not 
listen  to  an  objection  made  to  the  constitutionality  of  an  act 
by  a  party  whose  rights  it  does  not  affect.  A  statute  is  as- 
sumed to  be  valid  until  some  one  complains  whose  rights  it 
invades.  (Cooley's  Const.  Lim.  163.)  In  the  language  of  the 
code:  ''Every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest."  This  action  is  brought  by  the  people 
of  the  State,  and  if  the  provisions  which  affect  them  are  con- 
stitutional, they  are  not  necessarily  affected  by  the  other 
provisions  of  the  act,  even  though  they  be  unconstitutional. 
''A  statute  may  contain  some  such  provisions,  and  yet  the 
same  act,  having  received  the  sanction  of  all  branches  of  the 
Legislature,  and  being  in  the  form  of  law,  may  contain  other 
useful  and  salutary  provisions  not  obnoxious  to  any  just  con- 
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stitutional  exception.  It  would  be  inconsistent  with  all  just 
principles  of  constitutional  law  to  adjudge  these  enactments 
void  because  they  are  associated  in  the  same  act,  but  not  con- 
nected with  or  dependent  on  others  which  are  unconstitutionaL 
(Cooley^s  C!onst  Linu  177.) 

I  know  of  no  provision  of  the  Constitution,  and  am  not 
advised  that  it  is  claimed  that  there  is  any,  to  which  this  act, 
so  far  as  it  provides  for  the  reclamation  of  overflowed  lands, 
the  rectification  of  river  courses,  and  the  impounding  of  deb- 
ris, at  the  expense  of  the  State,  under  the  direction  of  Com- 
missioners, and  Directors,  named  in  the  act,  or  whose  a]}point- 
ment  is  authorized  by  it,  is  repugnant  But  it  is  claimed 
that  the  power  conferred  upon  the  Board  of  Drainage  Commis- 
sioners, to  fix  the  boundaries  of  drainage  districts,  is  legisla- 
tive in  its  character,  and  can  not  be  delegated  to  the  exec- 
utive officers  who,  by  virtue  of  the  act,  constitute  that  board. 
'^  One  of  the  settled  maxims  in  constitutional  law  is,  that  the 
power  conferred  upon  the  Legislature  to  make  laws  can  not 
be  delegated  by  that  department  to  any  other  body  or  author- 
ity." (Cooley^s  Const  Lim.  116.)  If  the  act  under  consider- 
ation attempts  to  delegate  that  power  to  any  other  depart- 
ment of  the  Government,  or  to  any  board,  person,  or  persons 
whatsoever,  it  must  be  held  to  be,  to  that  extent,  at  least,  im- 
constitutional. 

It  can  make  no  difference  whether  the  attempt  is  made  to 
confer  that  power  upon  another  department  of  the  Govern- 
ment, or  upon  persons  not  connected  with  the  Government. 
The  power  cannot  be  delegated. 

The  objection,  however,  is  not  that  an  attempt  is  made  to 
delegate  the  law-making  power  to  a  Board  of  Drainage  Com- 
missioners, but  that  the  act  authorizes  the  board  to  establish 
drainage  districts,  and  that  that  is  purely  legislative.  Whether 
it  be  or  not,  I  think,  must  depend  upon  the  object  for  which 
such  a  district  is  formed.  If  formed  for  the  purpose  of  levy- 
ing a  special  tax  upon  the  property  within  it,  to  defray  the 
expenses  of  improvements,  assumed  to  be  more  beneficial  to  the 
inhabitants  of  such  district  than  to  others,  the  rule  doubt- 
less is  that  the  Legislature  must  determine  what  shall  consti- 
tute such  a  district,  unless  the  nature  of  the  case  conclusively 
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fixes  it  The  object  of  dividing  the  State  into  districts^  as 
stated  in  the  act,  is  not  for  the  purpose  of  determining  what 
portions  of  the  State  shall  be  assessed  or  taxed  to  pay  the  cost 
of  the  work.  Each  district  is  to  be  composed  of  "  territory 
drained  by  one  natural  system  of  drainage."  It  seems  to 
me  that  the  formation  of  districts  upon  that  plan  would  require 
engineering,  rather  than  legislative  skill. 

Whether  the  designation  of  officers,  commissioners,  or  persons 
to  determine  within  what  limits  lands  shall  be  held  to  be  bene- 
fited by  an  improvement,  would  constitute  a  delegation  of 
legislative  power,  is  a  question  which,  as  I  view  it,  does  not 
arise  in  this  case. 

I  am  not  satisfied  that  the  Legislature  did  not  possess  the  con- 
stitional  power: 

1.  To  appoint  the  officers,  named  in  the  act,  as  a  board  of 
drainage  commissioners,  with  power  to  divide  the  State  into 
drainage  districts  and  to  organize  the  same. 

2.  To  authorize  the  Governor  to  appoint  directors  to  pros- 
ecute the  work  contemplated  by  the  act,  within  any  such  or- 
ganized district. 

3.  To  levy  a  State  tax  for  the  purpose  of  raising  money  to 
defray  the  expenses  of  said  work. 

Unless  some  or  ail  of  these  provisions  of  the  act  are  uncon* 
stitutional,  this  action  can  not,  in  my  judgment^  be  main- 
tained. 

The  prayer  of  the  complaint  is: 
''  I.  That  said  defendants  and  each  of  them  be  ousted  from 
said  office  of  Director  of  Drainage  District  Number  One  of  said 
State. 

^'11.  That  said  defendants  be  perpetually  enjoined  and  re- 
strained from  letting  any  contracts  for  the  building  of  dykes, 
embankments,  or  other  works  for  the  drainage  of  said  district. 

'^IIL  That  said  defendants  be  perpetually  enjoined  from 
levying  any  tax  whatever  upon  the  property,  or  any  property 
within  said  district  for  the  purpose  of  providing  funds  for  the 
payment  of  the  cost  of  building  works  of  drainage,  or  any  othei 
purpose. 

'^lY.  For  the  decree  of  this  Court  determining  that  said 
asserted  Drainage  District  Number  One  has  not  been  legally 
f ormedy  and  is  not  a  drainage  district'* 
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For  reasons  which  I  have  stated,  I  do  not  think  that  the 
act  is  so  clearly  unconstitutional  as  to  entitle  the  plaintiff  to 
the  relief  prayed  in  the  first,  second,  or  fourth  paragraphs  of 
the  prayer.  As  to  the  third,  I  do  not  think  that  the  peo- 
ple of  the  state  can  be  heard  to  object  to  the  levying  of  a 
tax  upon  property  within  the  district  designated.  As  before 
intimated,  I  think  that  the  legality  of  that  tax  can  only  be 
called  in  question  by  some  person  or  persons  who,  if  its  col* 
lection  be  not  enjoined,  will  be  liable  to  pay  some  part  of  it 

It  is  not  claimed  tbat  the  people  of  the  entire  State  occupy 
that  position. 

The  conclusion  at  which  I  have  arrived  is,  that  if  all  those 
provisions  of  the  act  which  contemplate  the  raising  of  funds 
by  taxation  or  assessing  any  property  other  than  that  of  the 
entire  State,  should  be  held  to  be  unconstitutional,  the  de- 
fendants could  not  be  ousted  from  office,  nor  enjoined  from 
letting  contracts,  nor,  in  this  action,  from  levying  a  tax  within 
the  district  specified.  And  if  the  act  be  constitutional,  to  the 
extent  to  which  I  think  it  to  be,  it  is  quite  clear  that  this 
Court  can  not  hold  that  said  district  has  not  been  legally 
formed. 

It  not  being  clear  to  my  mind  that  those  provisions  of  the 
act  which  afPect  the  people  of  the  entire  State  are  unconstitu- 
tional, I  think  that  the  judgment  of  the  Court  below  should 
be  affirmed* 
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1.  AUmttDUMHT   OF   COMFLAXIIT — BnTICB   OF   AXmVimri  —  PlACTICB.— 18    M^ 

d«r  to  glre  effMt  to  both  of  sectloni  482  and  472  of  tfao  Codo  of  CItU  Pro> 
cedurt,  It  mnit  be  held  that  the  former  appllM  to  amendment!  nado 
before  anawer  filed,  and  before  the  trial  of  an  iHae  of  law  upon  a  demur- 
rer; and  that  the  latter  appllM  to  amendmenti  made  after  anewer  filed,  or 
after  the  trial  of  an  Inne  of  law  apon  a  demurrer.  Under  the  latter  iee- 
tion,  ai  It  ftood  prior  to  the  amendment  of  March  9lii,  1880,  serrlM  of 
the  amendment  upon  the  defendants  was  not  required  nnleM  ordered  by 
the  Court — MeOmry  t.  Petfroreoo*  01. 

2.  Id. —  ID. —  Id. —  JUDomifT  bt  Dbfaoi/f  —  Bill  of  BzcKpnoifs — ^Appial. — 

In  an  action  for  foreclosure  against  P.,  the  mortgagor,  and  M  and  others, 
the  former  appeared  and  the  other  defendants  made  default,  and  after- 
wards the  complaint  was  amended  and  Judgment  entered  against  all  the 
defendants.  On  appMl  by  the  defendants  P.  and  M.,  It  appeared  by  a 
bill  of  exceptions  taken  by  the  former,  that  when  the  csm  was  called  ho 
objected  to  a  trial,  on  the  ground  that  the  other  defendants  had  not  been 
Mrred,  and  that  it  was  admitted  that  this  was  the  csm.  JTeid;  that  the 
defendant  P.  could  not  take  adrantage  of  the  failure  to  serre  the  amend* 
ment  upon  the  other  defendant,  and  that  the  defendant  M.  could  not 
ayall  himself  of  the  ezMptlon  taken  by  P.,  and  consequently  that  no  error 
as  to  him  appMred  upon  the  judgment  roll. —  /d. 
8m  DmuBBn;  Blbgtion.  Coiitb8t  of,  1;  lAciTATiom,  Btatuis  of, 
!•  S. 
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664  Appkau 

ANSWER.     Bee  Couxtib  Ciaim.   1,   2;   Fouclosubk,   1;  Qvnv  Tnui; 
coTiBT    or    Pkbsonai*    Pbopibtt;     Swamp    and    Otbutlowi 

AN8WBB,  LBAVB  TO.     See  DiMUBBan,  1,  X 

AN8WBB,  STRIKING  OUT. 

1.  Strikiico  out  AN8WBB  —  Sham  akd  IimK^TAUT  ANBwn:^ — ^Ab  ftuwer,  thonsb 
miTerifled,  containing  deolali  of  material  allegatloBs  of  the  complaint,  csm 
not  be  atrlcken  out  as  aham  and  Irrelerant. —  Ly5eoJb«r  t.  Mump,  186. 

S.  Id. —  Id. —  SEBvica  of  Answbb  —  Discbvtxox  of  Coubt. —  Under  no  dremn- 
■tancea  la  the  diacretlon  of  the  Court  to  be  exerclaed  arbitrarily,  bot  It  !■ 
a  diacretlon  governed  by  legal  mlea  to  do  jnatlce  according  to  law  or  to 
the  analogies  of  the  law,  as  near  oi  may  be.  It  most  be  exercised  wlthtat 
the  limitations  aboTC  atated  to  promote  aabstantlal  Juatlce  In  the 
Beld,  accordingly,  that  It  was  error  In  the  Court  to  strike  oat  an 
filed  in  time,  but  not  aenred  until  two  daya  afterwarda. —  Id, 

APPBAU 

1.  Appeal  fbou  Jdsticb's  Codbt. —  TO  efltectnate  an  appeal  from  the  Jodgment 
of  a  Joatice  of  the  Peace  three  thlnga  are  necessary,  tIs.,  the  filing  of  m. 
notice  of  appeal  with  the  Juatlce,  the  aerrlce  of  a  copy  of  the  notice 
the  adTcrse  party,  and  the  filing  of  an  undertaking ;  and  all  these  things  i 
be  done  within  thirty  daya  after  the  rendition  of  the  Judgment,  and  are 
jurisdictional  prerequisites.  But  the  mere  order  in  which  they  are  done 
within  that  time  ia  not  material.  Accordingly,  where  a  Judgment  waa  ren- 
dered In  a  Justice's  Court  on  June  12th,  and  a  notice  of  appeal  aenred  on 
June  16th,  and  filed  on  June  17th,  and  the  undertaking  on  appeal  filed  July 
7th,  hetd»  the  appeal  waa  well  taken. —  Ooter  t.  The  Superior  Court  9f 
Oolu9a  County,  177. 

S.  Appbal — Stipulation — Sdpbbicb  Codbt — Pbactzcb. — ^A  atlpulatloa  that  an 
appeal  has  been  duly  perfected  is  concluslTS  on  this  Court,  and  can  not 
be  avoided  here  on  the  ground  that  It  waa  entered  Into  under  a  mlatake 
of  fact —  Carey  t.  Brown,  180. 

t.  Appbal  —  Exception  —  SumciBKcr  of  BTtDBwca  —  FurDinos. — ^An  txcep- 
tlon  to  the  decision  on  the  ground  that  It  la  not  supported  by  the  erldenco 
can  not  be  reviewed  on  an  appeal  from  the  Judgment,  If  not  taken  within 
sixty  days  after  ita  rendition. —  IToudley  t.  Figg,  678. 

4.  Appeal  fbom  Obdbb  —  Identification  op  the  Papebs  Used  om  the  Hbab- 
iNO  —  Cebtificatb  of  Clbbk  —  Tbanscbipt  —  PBAcncB. —  Upon  an  appeal 
from  an  order. 
Held,  That  unless  the  affldsTlts,  etc,  when  used  on  a  motion  are  then  indoTBed 
or  marked  by  the  clerk,  hia  certificate  to  the  Identity  of  such  papers  can 
not  be  held  to  be  determlnatlre  of  the  fact  as  against  his  subsequent 
statement  that  he  aigned  the  certificate  by  mistake,  and  that  he  did  not 
know,  and  had  no  means  of  knowing,  whether  the  affldaTlta  were  or  were 
not  used  at  the  hearing  of  the  motion.^  Baker  t.  Bmyder,  617. 

See  Fbaud,  7;    JoDOMENr,  2,  8;    Stbbet  A8«B8siibmt,  S;    Ukdebtax- 

INO  ON. 


Digitized  by  VjOOQIC 


Cases  Oybbattleb^  Criticised^  sra  665 

APPBOVED,  DEFINITION  OF.    See  Swamp  and  Otsbtlowbd  "Laxo,  •• 

APPURTENANCES.    See  Watib  Rights,  t. 

ASSESSMENT.    See  Swamp  akd  Otbbtlowbd  Lamm,  1. 

ATTACHMENT. 

1.  Appidatit. —  MereeA  Bank  t.  Morton,  860. 

See  HoMBBTBAo,  1 :  iNJoifcnoN ;  Land,  1,  S ;  Saui  op  Bsal  Piopor  % 

UXDBBTAKINO   ON. 

ATTESTATION  OF  WILL.    See  WILL. 

ATTOBNBT,  REMOVAL  OF. 

L  Rbmotal  op  Attobnbt. — ^Ab  BccosatloB  to  remort  ta  attoraep  imder  eeetlos 
201  of  the  Code  of  CItII  Procedure,  elgoed  by  C.  and  P.,  was  Tcrlfled  by  tlie 
affidavit  made  upon  iDformatlon  and  belief  of  H.,  without  explanation 
why  It  was  not  made  by  one  of  the  Informants.  Held,  that  the  verlflcatloB 
was  taianffldent — Mattor  of  A.  B,  BotehkU$,  SO. 

AUCnONEBR.     See  Salb  by  Tbdstbb. 

BED  OF  RIVER,  CHANGE  OF.     See  Ditbbbion  op  Watbb,  S. 

BEQUEST.  CONSTRUCTION  OF.    See  Will,  S. 

BIGAMY. 

1.  BiOAMT  —  Pbbbumption  —  Etidbncb  —  Cbiminal  Law.-^  In  a  trial  tor 
blfamy,  the  Court  Inatmcted  the  Jury  in  aobstance,  that  In  the  determina- 
tion of  the  iasne  as  to  the  continued  life  of  the  first  wife,  they  mlf^ht  call  to 
their  aid  the  presumption  of  law  in  reference  to  contlnnanco  of  a  fact  onct 
shown  to  exist    Beid,  to  be  erroneoua — People  t.  FoOen,  218. 

S.  Ilk— Nbw  Tbial — iNSUPPiciBNCT  OP  EviDBNCB. —  In  B  trial  for  bigamy,  th« 
only  CTldence  to  show  the  life  of  the  first  wife,  was  testimony  showing 
that  she  was  alire  about  three  years  prior  to  tlie  second  marriage.  Beid^ 
to  be  Insufficient  to  sustain  a  Terdict  of  guilty. —  Id, 

BOUNDARY.     See  Blbction,  Contbst  op,  6:  Patbnt,  S. 

BREACH.    See  Unobbtaxino  to  Rblbasb  Attach ubnt. 

BURDEN  OF  PROOF.     See  Rbcotbbt  op  Pbbsonal  Pbopbbtz. 

BURGLARY.    See  Indictubnt. 

CASES    OVERRULED,    CRITIHSED,    LIMITED.    DISTINGUISHED,    OR    B1& 
PLAINED. 
Frtak  9.  Murphy,  21  CBL  108,  distinguished,  66. 
Hedden,  Estate  of,  52  Cal.  204,  distinguished,  448. 
McCooI  o.  Mahoney,  54  Cal.  401,  distinguished.  OOS. 
People  V,  Boggs,  56  Cal.  648,  distinguished,  625. 
People  0.  Love,  26  CbL  520,  distinguished,  00. 
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Cods  Citations. 


CEBTIORARI.     See  Jurisdiction,  7;  Rbckitbi,  2. 

CHABITT,  DEFINITION.     See  Tbosts  fob  Chautabu  Pubposbb,  ItL 

CHARITT,  TRUSTS  FOR.    See  Trusts  worn  Chajutabui  Pnxpoaai^  l-llL 

CHATTEL  MORTGAGE.     See  Exacuriow. 

CITY  JUSTICES.    See  JusncB  or  tbs  Fbacb. 

CITT  LIMITS,  EXTENSION  OF.    See  Municipai.  Gorpobatiov. 


CODE  CITATIONS. 


CIVIL 
.  875 
.  119 
.  110 
.  428 
,  438 


14    

1«7    

172    

824     

689    

715 478,  482 

722    481 

724     480,  482 

726    481 

771     481 

772    474,  476,480 

847    478,481 

862    483 

857    478,  481 

871    72 

1089    15,484 

1053    15 

1105    15 

1109    73 

1241     2 

1243    16 

1270    616 

1277    632 

1813    iil^'tfl'lif^ 

181T    


I  511,  616,  617 
404 


CODB. 

1818  40« 

1821  404 

1324  404 

1825  404 

1749  485 

1815  12S 

1824  123 

2215  4SS 

2220  482 

2221  48S 

2223  a21,  122 

2224  122,  12S 

2258  840 

2405  456 

2772  480 

2775  ^ 489 

2911  161.  182 

2920  18 

2922  182 

2924  18 

2925  16 

3333  242.857 

3886  242,248 

8518  9*1 

8528  08 

C582  98 


7 
187 
188 
188 
190 
102 
IIM 
195 
ItfO 


268, 

268, 

268, 

268, 

208. 

268, 

268, 

268, 

197    260,   268, 

198    268. 

290    

459    

950    107,   225, 

951    107.   225, 

952    


269 
269 

26a 

260 
269 
269 
260 
269 
269 
227 
106 
227 
227 
107 


CODB. 
954 

958 
959 
960 
1004 
1012 
1066 
1093 


108 
227 
228 
228 
225 
226 
266 
269 


1096  268.  269 

1097  .268.  269 

1102  214 

1105  251 

1127  262 

1185  226 

1207  252 

1258  260 


Digitized  by  VjOOQIC 


COMMOH    PbOFEBTT. 


667 


CODI  CrflL 

f  85  B61 

f  108  561.  574,  577 

f  110  561 

f  170  822 

f  108  266 

i  200  41 

i  201  40,  41 

f  818  28 

f  810  28 

f  843  872 

I  350  150 

1881  182 

1882  188,184 

f  888  100 

I  887  855 

1407  180 

i  400  98,  94 

i  414  607 

1432  289 

f  438  854 

i  442  40,  41 

I  446  98,  94,  97 

f  472  96 

i  476  96 

f  546  856 

i  555  844 

I  578  607 

I  681  190 

I  582  190 

I  646  175 

i  657  175 

I  659  82 

f  688  875 

1691  455 

1694  455 

1700  875 

i  726  58 

1752  592 

1756  594 

f  766  163 


PBOClDnSB. 

941  856 

951  617 

964  856 

974  178 

978  178 

979  179 

1010  96 

1011  189 

1068  861 

1102  823 

1108  i...  824 

1115  207,  208 

1116  211 

1815  837 

1451  U(16,  516 

1458  415 

1459  415 

1460  415 

1461  415 

1494  853 

1597  416 

1607  416 

1645  405,  415,416 

1648  405,415 

1650  515 

1661  515 

1665  114,  515,518 

1G66  114 

1668  516 

1669  515 

1678  114 

1686  515 

1691  515 

1850  26,  158 

1908  114,  163 

1948  289 

1944  289 

2051  214 

2052  214 


POLITICAL  CODI. 


f       19  565 

f  1029  578 

9  1041  560 

I  1197  526 

13258  238 

18446  124,275 

i  3447  238 

18448  275 

i  8452  124 

13454  125 

i  8455  125,  276 

J  3456  276 

13457  276 

i  3458  276 

18459  125 


i  8465    276 

13467     276 

13468    276,470 

I  8478    126 

i  3543    125 

i  3546    12G 

9  3617     146 

§  3628    137 

{  3629    138 

f  3640 137,  188,  140 

i  3659    14G 

i  4024     565 

14027     565 

I  4109    565 

i  4111    665 


COMMON  PROPEBTT.     Bee  Husband  and  Wifb,  1,  2. 
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668  Compromise  of  Claim  bt  Ezsoutok. 

gomplaint. 

1.    COMPLAIMT DCMDBBm PLIADING  —  PABTIKS ACTION     BT     OMB     tM      BB- 

BALF  ov  NuiCBBOUS  Pabtim. —  If  B  pUlntlff  Bttempts  to  sue  In  behalf  of 
others  bb  well  bb  bimaelf,  BSd  does  not  Bllege  the  fBcts  neceanry  to  en- 
title them  to  pertlclpBte  In  the  BCtlon,  his  allegstlons  In  this  behnlf  nro 
redundsnt*  nnd  msj  on  motion  be  stricken  out,  or  their  Insafficlencj  bbbj 
constitnte  b  food  ground  of  ohjeetlon  to  Bny  pBrtlelpBtion  In  the  mctlon 
by  sneh  third  pnrtles;  bat  the  eomplnlnt*  If  otherwise  sofflelent,  !•  not 
open  to  demurrer  on  this  Bccoont. —  Corey  t.  Brown,  180. 
S.  Id. —  PAsms  —  IimnTmnoif — Action  so  Qunr  Titul — In  sn  notion  to 
qnlet  title,  the  only  question  InTolTSd  Is  one  of  title  to  the  Innd  dnUned 
by  the  pUlntiff  nnd  the  defendsntn  Bdversely;  snd  tlie  fnct  thBt  th«  do- 
fendBntB  dslm  bb  Interest  or  estBte  In  b  Isrger  tmet,  IndndSnc  Che  inad 
clBlmed  by  the  plBlntlff»  whieh.  If  tnlid,  would  be  eqoBlly  TBlld  bb  to 
Isnd  clBlmed  by  mnny  other  persons,  does  not  eonstltuto  b  qnestloa  of 
such  common  or  genersl  Interest  to  msny  bs  will  eoBble  one  to  sue  for  tbo 
benefit  of  nil.— >/d. 

t.  Id. — Id. — Id. — The  code  permits  one  to  sue  or  defend  for  the  benefit  of  mmaj 
persons,  only  In  esses  where  they  Bre  so  united  In  Interest  with  the  peraoo 
who  brings  the  Bctlon,  or  defends  agslnst  It,  bb  to  mske  them  neesBsnry 
psrtles  under  the  first  clBuse  of  section  882,  Code  CIt.  Proc — Id. 

4.  Id. —  Id. —  Id. —  Bren  where  the  complslnt  Is  sufficient  to  show  the  plnlntlff 
to  entitled  to  sue  on  behslf  of  others,  snd  such  others  might  IntBrreno 
Bt  some  stBge  of  the  proceedings,  it  Is  too  iBte  for  them  to  do  so  Bftsr 
flnsl  Judgment  In  fsror  of  the  BctuBl  plslntlff.— /d^ 

§^  ID.^  Id. —  la —  Where  the  recoyery  U  of  something  In  wUeh  persons  other 
thnn  the  plslntlff  nre  Interested  with  him,  the  esse  Is  different;  end  In 
soeh  esse  b  Court  of  equity  hss  the  power  to  proTlde  for  b  dlstrllmtloB 
of  the  property  recoTercd  among  those  who  nre  entitled  to  shnre  in  it.^-  /A. 

&  Complaint — Pudadino  —  Justicb'b    Codbt. —  The    complaint   In    this    cbsb 

held  to  be  sufficient — LatatUade  t.  Santo  Bor5oro  Oob  Company,  4. 
T.  CoxTLAiMT  —  Plbadino  —  Unccbtaintt  —  Dbmubbbb  —  Dbtbctb    nr    Plbad- 

INO      CURBD      BT      JUDGMBIIT  —  ACTION      AOAINST     ADMINIBTBATOB* — In      BB 

BCtlon  BgBlnst  an  administratrix,  the  complaint  alleged  that  the  plaintiff 
duly  presented  her  claim  to  the  defendant  as  administratrix,  which  dnlm. 
contained  a  copy  of  said  promissory  note,  and  was  duly  yerlfied  by  the  oath 
of  the  plaintiff  In  the  form  prescribed  by  law. 
Held,  That  If  any  objection  could  be  raised  to  this  BTerment,  It  was  that  It 
was  not  sufficiently  definite  and  certain,  and  that  this  defect  could  not 
be  taken  adTantage  of  by  b  general  demurrer,  and  a  fortiori  would  not 
be  fatal  to  b  Judgment  for  the  plaintiff  In  the  abeence  of  any  demurrer  or 
BTerment  In  the  answer  that  the  claim  was  not  supported  bf  proper 
•ridence.— C%a«e  t.  Bvop,  848. 

See  Ambndmbnts,  1,  2:    Blbction,  CdNTiBT  or,  2;    Nonsuit;    Pabt^ 

NSB8,  ACTION  AOAINBT ;  SPICmC  PBBTOBMANCB,  8 ;  SUFPUDMBNTAL  COM- 
VLAINT. 

COMPROMISB  OF  CLAIM  BT  BXBCUTOB.    Bee  Bbtatb  of  Dbcbabv  Pbb 
BONB,  L 
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CONSTKUOTIOir    OF   Wu^    AOTIOir   FOB.  669 

CONDITION. 

1.  COMDITXOH  —  PiBIOBMAMCB   OV   CONDITION    IN    DllD.— D.    COOWtftd    tO   T.    flS 

undlTidcd  third  of  a  lot  ot  land,  the  deed  reciting,  **the  foregoing  con- 
nyance  ia  upon  the  following  conditlona,  to  wit :  *  that  the  said  T.  here- 
by coTenanti  and  agreea  to  proceed  to  recoT«r  the  poeeeeaion  of  the  above 
deeerfbed  lot,  at  his  own  expense,  at  a  anlt  at  law,'  **  etc.,  and  thereupon 
T.  employed  a  competent  lawyer,  and  with  htm,  with  the  consent  of  D. 
and  his  attorneys,  undertook  the  conduct  and  control  of  an  action  then 
pending  against  the  parties  In  the  possession  at  the  land.  Afterwarda, 
on  the  motion  of  D.,  and  against  the  will  of  T.  and  his  attorney,  another 
attorney  was  substituted  in  the  action,  who  dismissed  the  same  and  com- 
menced another  action  In  which  he  recoyered  the  land: 
Held,  That,  conceding  the  condition  to  have  been  a  condltloii  precedent,  thla 
action  on  the  part  of  D.  prerented  Its  performance  by  Y^  and 
excused  the  non-perf omancorf^  Ho^i^hton  T.  Afsele,  421. 

See  PBNDaNCT  oi*  Foniiaa  Action. 
CONFIRMATION,  DBCRBB  OF.     Bee  Mixican  OiANTli 
CON8IDBBATION,  INADBQUACT  OF.     See  Baim  bt  Tiimm, 

CONSTITUTION   OF  CALETOBNIA*  CITATIONS   OF. 


Art.        II,  I  11    p.    61 

III,  i     1    648 

IV,  I     8 660 

IV,  f  24 665,  688 

IV,  I  26 676 

VI.  i     1 660,  576 

VI,  I     8 00 

VI,  I     5 00,  506 

VI,  i  11 660,  674,  676 

XI,  I     4 61 


Art.      XI,  f    6 p.866,675 

XI,  I     T 666 

XI,  I  12 644 

XI,  I  18 61 

XIII,  i     1   187,  188 

XX,  i     0 472 

XX,  I  20 660 

XXII,  i     8 00 

XXII,  I  10 650 


CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAI*    LAW  —  SUPaUNTSNDINT    OF    IBXIOATION    FOB    LOS 

CovNTT  —  County  OFFicnn  —  Dbtinition. —  The  Super! otcndent  of  Irri- 
gation elected  under  the  act  of  March  10th,  1874,  entitled  **  An  Act  to 
promote  Irrigation  in  the  County  of  Los  Angeles,*'  was  not  a  county 
offlcer,  but  only  an  ofllcer  of  such  portion  or  portions  of  the  county  aa 
should  be  formed  into  irrigation  districts,  and  was  not  entitled  to  com- 
pensation from  the  county. —  Knom  t.  Board  of  Supervisors  of  Loo  Anoeiee 
Cotmtif,  60. 

2.  Xn^—  ID.^  In.—  In.^  The  act  of  March  7th,  1878,  for  the  '^  Belief  of  George 

C.  Knox,"  is  unconstitutional* — Id, 

Bee  CoNSTBUCTiON  OF  Will;  Dbainaob;  Juancn  or  tbs  Pbacb,  8.  4.  6, 
6»  7;  Municipal  Cobpobationb  ;  Ban  Francisco,  1,  6^  8;  Taxation, 
1 ;  Tbusts  fob  Chabitablb  PuBPoana,  1,  2,  12. 

CONffTRUCTION  OF  WILL,  ACTION  FOR. 

1.  Action  to  CoNBTBrn  Will  —  Jubisdiction  of  Distbict  Coubt  —  Bquitt 
Jurisdiction  —  Conbtbuction  of  Constitution. —  Section  6,  article  t1 
of  the  Old  CoBStitntlon  conferred  npoo  the  District  Courts  the  same  Jnit^ 
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CONSTRUCTION  OF  WILL.  ACTION  FOB  (Oonttiiacd). 

diction  In  equitj  &■  that  administered  hf  the  High  Court  of  ClianoexT 
In  Bn^and :  and  consequently  the  former  Court  had  Jurlsdietloii  of  mm 
action  to  construe  the  will  of  a  testator  after  the  same  had  been  •^mt^^a^ 
to  probate. —  Rosenberg  t.  Prank,  887. 

CONSTRUCTIVE  TRUST.    See  HomSTBij),  10;  RuuLTisio  Tbust. 

CONTEMPT.     See  JuusDiCTXOif,  7. 

CONTEST  OF  RIGHT  TO  PURCHASE  STATE  LAND&    Bee  Swamf  aKD  Oran- 

ru>WBD  Lands,  4,  §^ 

CONTRACT  OF  SALE.    Am  Nomsuit;  Bum  or  PaasoifAi.  PBormr,  U  >:  Bamm 


CONTRADICTORY  INSTRUCTIONS.  Bee  iHMBircTloiia,  1.  X 
CONVERSION  OF  PERSONAL  PROPERTT.  Bee  Damaom,  L 
CONVEYED,  DEFINITION  OF.    Bee  Nbw  Tbiai^  8. 

CORPORATION. 

1.  CoBPORATiON  —  LiABZUTT  OT  Stockboldib.-*  WhcnsYer  the  debt  eC  a  cor- 
poration is  satisfied  in  part,  there  Is  also  prv  tanto  a  dlsclurge  of  the  lia- 
bility of  the  stockholders. 
Beld,  accordingly,  in  an  action  against  a  stockholder  for  his  proportion  of  a 
corporation  debt  which  had  been  partially  satisfied  by  a  sale  of  mort- 
gaged and  pledged  property,  that  the  defendant  was  liable  only  for  his 
proportion  of  Indebtedness  of  his  corporation  after  the  payments  had  beea 
credited.—  San  Joei  BovinQS  Bank  t.  PhatrU,  88a 
See  Tbustbb. 

CORPORATION  SOLE.    Bee  Quin  TirLS.  Acnoic  to,  1. 
CO-TENANT,  RIGHT  OF,  TO  MAINTAIN  ACTION.     Bee  PjJtnnoa. 
COUNSEL  FEES.     See  Damaobs. 

COUNTERCLAIM. 

1.  COUVTBBCLAIl^  — ANSWRK  —  PLRADINO  —  DIRVI88AL  OP  ACTXOlf  —  RbB  JUDI- 
CATA.—  In  so  action  to  quiet  title,  the  defendant's  answer  set  up 
matters,  which  if  true  might  have  defeated  the  plaintilTs  action,  and  If 
properly  pleaded  might  have  entitled  the  defendants  to  aflirmatlTe  relief, 
but  which  were  not  pleaded  nominally  as  a  counterclaim,  but  as  a  defense. 
Tn  1865  a  motion  by  the  plaintiff  to  dismiss  the  complaint  was  denied  on 
the  ground  that  the  answer  contained  a  counterclaim ;  but  tn  1876  the 
motion  was  renewed  and  granted.  Upon  appeal  by  the  defendant  from 
a  judgment  dismissing  the  action,  Department  One  affirmed  the  Judg- 
ment upon  the  ground  that  where  matters  which  are  proper  matters  of 
defense  are  pleaded  as  such  they  should  be  regarded  only  as  such,  not- 
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COUNTERCLAIM  (Continued). 

withstanding  a  prayer  for  affirmatlTe  relief  at  the  oooeltiBton  of  the 
answer. 
Beld,  By  the  Court  In  Bank  on  rehearing,  while  affirming  the  principle  laid 
down  by  the  Department,  that  the  order  of  the  Court  refusing  to  dUmtss 
the  action  waa  conclusive  upon  the  parties,  and  the  order  dismissing  It  on 
thla  account  erroneona. —  Brannan  t.  Paiy,  830. 

2.  Id. —  Id. —  Id. — Aa  respects  eases  arising  In  the  future  no  averment  in  any 
answer  will  be  held  to  constitute  a  counterclaim  unless  It  Is  so  denomi- 
nated, and  the  appropriate  relief  prayed;  wanting  these  requisites,  the 
pleading  will  be  held  to  be  a  defense  only. —  Id. 

8.  CouNTBBCULiM  —  SuBSTT  —  Dbfinsb. —  In  the  same  aetlon  (being  upon  a 
Joint  and  several  promissory  note  executed  by  C,  B.,  and  B.,  the  de- 
fendant's Intestate),  the  defendant  pleaded  that  B.  and  B.  signed  a  note 
as  sureties  of  C. ;  and  that  after  the  execution  of  the  note  and  prior  to 
the  commencement  of  the  action,  the  plaintiff  became  indebted  to  C.  In 
the  sum  of  two  thousand  and  fifty  dollars  and  sixty-seven  cents,  and 
that  upon  a  suit  being  threatened  by  the  plaintiff  against  B.,  C  had 
transferred  to  B.,  for  the  benefit  of  himself  and  his  co-surety,  the  said 
debt.  In  order  that  It  might  be  pleaded  as  a  counterclaim.  Thereupon 
the  Court  made  an  oider  that  C.  and  B.  should  be  permitted  to  appear 
and  file  answers  In  the  action,  which  they  did :  but  afterwards.  In  lu  con- 
clusions of  law,  the  Court  held  that  C.  and  B.  were  not  necessary  parties, 
and  rendered  judgment  against  the  defendant  for  the  foil  amount  of  the 
note. 
Held,  That  the  facts  pleaded  did  not  constitute  a  counterclaim  tai  favor  of  the 
defendant;  held,  further  (admitting  that  the  judgment  could  not  be  sus- 
tained. If  C  and  B.  were  In  any  mse  parties  to  the  action),  timt  they 
had  never  become  partlea,  and  that,  although  the  proceedings  bad  in  re- 
gard to  them  were  Irregular,  they  did  not  constitute  error  of  which  the 
appellant  eonld  complain. —  Ohaee  t.  Bvap,  348. 

COUNTY  OFFICBB,  DEFINITION  OF.     See  Constitutionai*  Law,  1.  2. 

(X)UBT.     See  Dmcbbtiok;  Distbict  Ctounr:  JtruBDiCTKni ;  Juanofa  Coobt; 

SUPUIOB  COUBT  ;   SUPBBMB  COUBT. 

COUBT  OF  RECORD.     See  Blsction,  Contbbt  of,  •» 

CREDITORS.    See  Fbaod  ab  «a 

CRIMINAL  LAW.     See  BxoAirr;  Bubqlabt;  Dbiiubbbb;  ImfAivBiAL  Bbbob; 
Indzctmbnt;  iNFoaiCAXXOif ;  Imstbuctionb;  Rbputatxom. 

CR0S9-C0MPLAINT. 

1.  Cboss-complaiiit — DiTOBCB — Plbadino. — A  crosa-complalnt  must  state  facts 
sufficient  to  entitle  the  pleader  to  affirmative  relief;  and  It  can  not  be 
helped  out  by  the  averments  of  any  of  the  other  pleadings  In  the  action. 
Like  a  complaint.  It  must  Itself  contain  all  the  requisite  fictB. —  Ooulthuret 
V.  Coulthursi,  239. 
Bee  FofijccLoacBB,  1. 
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672  DSFA^ULT. 

CBOSS-aXAMINATION.     Bee  B?zdbkc%  2,  S. 

CURB     OF      DEFECTS     IN      PLEADING     BT     JUDGMENT.       Sm      Com- 
plaint, 7. 

CY  PBE8.    Bee  Tbubts  fob  Cbabitablb  Puspobm,  14. 

DAMAGES. 

1.  C0XTBB8X0K  —  DAMAon  —  FiNDiwcw. —  In  an  action  to  reeoyer  damages  tor 

the  taklns  of  peraonal  property,  the  Court  found  aa  direct  and  prozlmato 
damages  that  the  plaintiff  necessarily  expended  In  the  pursait  of  thm 
property  certain  soms  as  fees  and  necessary  trarellng  expenses  of  bis 
counsel,  and  as  wages  and  trayellng  expenses  of  an  agent  necessarily  em- 
ployed. Beld,  that  this  finding  was  not  sustained  hy  the  OTldence. —  Fa<r- 
hankM  T.  wmiam$,  241. 

2.  MsASUBB  ov  DucAGM  —  FiZTUBi  —  TuspASB. —  In  sn  action  for  the  remoTal 

of  a  rault,  forming  part  of  the  realty,  from  the  plaintiff's  premises,  th« 
Court  found  and  gays  Judgment  for  Its  market  Talue. 
Beld,  That  the  measure  of  damages  was  the  value  of  the  article  as  It  was  in 
place  as  a  part  of  the  realty,  Immediately  preceding  Its  removal,  and  not 
what  it  would  sell  for  In  open  market  If  removed  from  the  hiflldlng. — 
Rhoda  T.  Alameda  Oounijf,  857. 

See  DivxBSioN  of  Watbb,  1«  I;  •;    IxnucMiTT  Bo»d;    LATSBAii  8op- 

FOBT. 

PATE.    See  Oloobafkxc  WxUi. 

DEADLY  WEAPON. 

1.  Dbadlt  Wbapon  —  DBFiNinoN  —  iNBTBUcnoK. — A  deadly  weapon  to  one 
likely  to  produce  death  or  great  bodily  harm,  and  It  is  error  for  a  Court 
to  refuse  to  Instruct  the  Jury  upon  die  meaning  ef  the  words.^  Psopis  ▼• 
Fuqua,  245. 

DECEASED  PERSON,  PATENT  TO.    See  Fobmbb  Adjudication,  S. 

DECLARATIONS.    See  FBAtm  ab  to  CBBDrroBS,  1 ;  Instbuctions,  t. 

DEDICATION  TO  PUBLIC  USE.     See  Tbubt. 

DEED,  CONSTRUCTION  OF. 

1.   COirSTBUCTION     OF     DEBD  —  DlSCBIPTIOIf     IN     DEBD  —  PABOti     TBBTIUONT    90 

Explain  Dbbd. —  In  an  action  to  determine  the  right  to  a  stream  of 
water,  the  question  was  whether  the  stream  was  Included  la  the  descrip- 
tion given  In  the  reservation  In  the  deed  of  partition  referred  to  In  tho 
opinion,  and  the  Court  below  found  that  It  way  not  Held,  that  the  flndhag 
was  sustained  by  the  evidence. —  Lake  Vineyard  Land  and  Water  AMOoto- 
Uon  T.  The  San  Oabriel  Orange  Grove  Aa$ociation,  61. 
See  Condition  ;  Dbbcbiption  in  Dbbd  ;  Fiztubbb,  1-S  ;  Mibtakb  ;  Naw 
Tbial,  4. 

DFFAULT. 

I.   DBPAUI;? — ^NBOLIQENCa — ^DlSCBBTTON    OF   TBB    COUBV— CKAVO^   09    PAIIIM 

An  order  refusing  to  open  a  default  In  an  action  of  ejeetmtnt  afllnned  an 
tha  ffoundB^^i.  That  tha  defendanti.  after  tha  commancisiBWit  af  tha  salt 
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and  before  the  default,  liad  conreyed  their  interest  In  the  land  In  eontro- 
▼erey  to  another  who  did  not  Join  in  the  motion  or  ask  to  have  the  action 
continued  In  the  names  of  the  defendants;  and,  2.  That  the  facts  did  not 
show  any  abuse  of  discretion  In  the  Court  below. —  Moore  t.  Kellogg,  885. 

See  AMsirDMBifT*  2;  Dbicubbsb,  ^ 

DEFENSE.     See  Countbbclaim,  S. 

definitions.    See  Appbotid  ;  Charitt  ;  Comtitbd  ;  Countt  OrriCBB ;  Dsadlt 

Wsapon;    Fxxtubbs;   GiNKBAii   Law;   Land;    Locai*  OB   Spbcial   Law; 

Pbnal  Codb;   Rbabokablb  Timb;  Rbuivamt;   Swamp  and  Oybbflowbd 

'    Lakd,  2;  Wb 


DEMURRER. 

1.  DBifURUEB — ambkdmbkt  OP  COMPLAINT.— WheueTer  a  demurrer  to  a  com- 
plaint Is  sustained  on  the  ground  that  It  does  not  state  a  cauae  of  action, 
without  leave  to  amend,  the  defendant  is  entitled  to  have  a  ilnal  judg- 
ment entered  in  his  favor. —  Mora  t.  Ire  Roif,  8. 

S.  Dbmubrbb  —  Lbavb  to  Answbb  —  JuDOMBKT. —  When  a  demurrer  to  the  com- 
plaint Is  overruled,  and  there  Is  no  answer  on  file,  it  Is  within  the  discre- 
tion of  the  Court  to  grant  leave  to  answer  or  to  order  a  final  Judgment  in 
the  case. —  Barron  v.  Deleval,  95. 

S.  la —  Id. —  Id. —  Notzcb —  Waivbb. —  Upon  the  overmting  of  the  demurrer  to 
the  complaint  the  defendant's  attorney  was  present  in  Court,  and  asked 
for  and  obtained  leave  to  file  an  answer  within  Ave  days.  Held,  that 
written  notice  was  waived  and  a  judgment  by  default  was  rightly  entered 
after  the  expiration  of  the  time. —  Id. 

4.  Dbmurreu  —  Waivkb  —  raBSUMPriON. —  Where   the  defendants*  after  a  de- 
murrer to  the  complaint  —  which  does  not  appear  from  the  record  to  have 
been  disposed  of  —  answer  to  the  merits,  the  presumption  is  that  the  de- 
murrer has  been  waived  or  overruled. —  Moron  v.  Abbey,  163. 
See  CoicPLAiNT.  2,  7;   Inpobicatiom  ;   Limitations,   Statutb  or.  1,  2; 
QciBT  Titlb,  Action  to  ;  Sbpultobb,  Violation  op  ;  Swamp  and  Oveb- 
PLOWED  Land,  6. 

DEPUTIES    OF    SUPERINTENDENTS    OF    STREETS    IN    SAN    FRANCISCO. 
See  Salabibs,  1,  2. 

DESCRIPTION.    See  Dbed;  Contbadictobt  Imbtbuctions,  1-S;  STBavr  Abbbsb- 
mbnt,  8. 

DIAGRAM.     See  Stkebt  Asbbbsmbnt,  8. 

DISCRETION  OF  COURT.     See  Anbwbb,   Stbikino  Out»  2;  Dbpadlt;   Nbw 
Tbial,  4,  5. 

DISMISSAL  OF  ACTION.    See  Codntbbclaiv. 

DISQUALIFICATION  OF  JUDGE.     See  Judgb. 

DISTRICT  COURT,  JURISDICTION  OF.     See  Conbtbuction  or  WXLk 
Vou  LVIII— 48 
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diversion  of  water. 

I.  Action  fob  Ditbrsion  of  Watbr  —  Water  Rights  —  Riparian  Pbofri- 
KT0B8  —  Damaoks. —  Actlon  for  damages  for  diversion  of  water  from 
Mormon  Slongh,  and  consequent  injur/  to  plalntilTs  crops.  Mormon 
Slough  heads  from  and  runs  out  of  Calaveras  River,  and  flows  through 
the  plaintiffs'  land,  and  at  the  time  of  the  diversion.  In  the  year  1877.  the 
plaintiffs  were  preparing  to  Irrigate  from  the  slough  a  crop  of  wheat  and 
barley  on  thstr  land,  when  the  defendants  (who  were  riparian  proprietors 
on  the  river  helow)  diverted  the  water  bj  digging  a  ditch  in  the  bed  off 
the  river  and  damming  the  month  of  the  slou^rh.  As  appeared  from  th^ 
evidence  in'  1850  the  waters  of  the  river  flowed  into  the  slough  only  when 
the  water  was  high ;  but  from  1862,  owing  to  the  filling  of  the  channel 
by  mining  debris,  and  the  floods  of  that  year,  the  channel  of  the  river 
was  BO  raised  that  in  dry  seasons  nearly  the  wbole  of  the  water  ran  into 
the  slough,  and  little  or  none  Into  the  river  below.  The  defendants  had 
purchased*  four  hundred  miner's  Inches  of  water  from  the  Mokelnmne 
River,  and  turned  the  same  Into  the  Calaveras  River,  above  the  head  of  the 
slough,  so  as  to  flow  down  to  their  land.  Verdict  and  Judgment  for 
plaintiffs.  H^ld,  The  evidence  was  snfBclent  to  justify  the  verdict. —  BUiM 
V.  Tone,  293. 

%,  Id. —  Id. —  Id. —  Id. —  Instboctions  —  Chabgb. —  The  Court,  of  Its  own  mo- 
tion, instructed  the  jury  as  follows :  "  If  you  believe  from  the  evidence, 
that  the  Mormon  Slough  was  a  natural  stream  of  water,  and  the  water 
would  have  flowed  through  their  lands  but  for  the  diversion  of  the 
natural  flow  of*  that  water  by  the  defendants,  the  plaintiffs  are  entitled 
to  a  verdict  for  whatever  damages  they  may  have  sustained  to  their 
crops,  provided  they  were  prepared  to  use  the  water,  and  had  mads  tbe 
necessary  preparations,  as  they  have  alleged  in  the  complaint  The  meas- 
ure of  damages  In  this  case  is  the  amount  of  Injury  to  the  crops  described 
In  the  complaint,  by  the  act  of  the  defendants  in  diverting  the  natural 
flow  of  that  water.  If  they  did  divert  It  •  •  •  If,  however,  the 
plaintiffs  received  no  damage  by  any  act  of  the  defendants,  or  they  did 
not  divert  the  natural  waters  of  this  stream,  to  the  injury  of  the  plain- 
tiffs, then  your  verdict  will  be  for  the  defendants.'*  It  was  objected  to 
these  Instructions,  that  they  assumed  the  fact  of  diversion ;  that  they,  in 
effect,  directed  the  Jury  to  find  a  verdict  for  damages  to  plaintiffs'  crops, 
no  matter  from  what  cause  the  damages  originated;  and  that  they  did 
not  state  the  true  rule,  and  gave  no  definite  rule,  for  ascertaining  the 
damages. 
Beld,  The  instructions  were  not  objectionable  on  any  of  the  grounds  stated. 
The  whole  instruction  of  the  Court  should  be  taken  together  to  arrive  at 
its  meaning,  and  no  proper  Interpretation  can  be  made  on  detached  or 
isolated  portions  of  it.  The  Court  was  not  bound,  of  Its  own  motion,  to 
give  any  instruction  as  to  the  measure  of  damages,  and  Its  failure  to  do 
so  was  not  error. —  Id, 

S.  Id. —  Id. —  Id. —  Id. —  Id. —  The  Court  refused  an  Instruction  of  the  defend- 
ants, to  the  effect  that  if  the  jury  believed  from  the  evidence,  that  the 
waters  of  the  slough  would  not  have  fiowed  upon  the  plaintiffs'  land, 
unless  diverted  by  a  dam  on  the  land  of  a  third  party,  and  thereby  made 
to  flow  over  the  lands  of  others  without  their  consent,  they  should  find 
for  the  defendant. 
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Held,  In  the  absence  of  objection  by  the  Intermediate  land-owners,  the  de< 
fendant  conld  not  make  the  objection  for  them. —  Id, 
4.  Id. —  la —  Id. —  Id.—  Id. —  Some  of  the  allegations  of  the  complaint  not  hav- 
ing been  denied,  it  was  not  error  for  the  Court  to  refuse  an  instruction  to 
the  effect  that  the  burden  of  proof  was  on  the  plaintiffs  to  prove  all  the 
material  allegations  of  their  complaint — Id. 

fl.  Id. —  Id. —  Id. —  Id. —  Id. —  Chanqb  of  Bed  of  Bitbh. —  It  was  not  error  to 
refnse  an  instruction  to  the  effect,  that  if  the  Jury  belleyed  from  the 
evidence  that  the  water  of  the  river  would  not  have  flowed  into  the 
sIouf?h  but  for  the  filling  of  the  natural  channel  of  the  river,  and  the  low* 
ering  of  the  natural  channel  of  the  slough  since  1851,  and  that  the  de< 
fendants  did  no  more  than  to  cause  the  waters  of  the  river  to  flow  down 
its  natural  channel,  uiey  should  find  for  the  defendants. —  Id, 

•.  Id. —  Id. —  Id. —  Id. —  Id.  —  The  following  Instruction  was  refused:  "The 
plaintiffs  are  not  In  any  event  entitled  to  recover  damages  for  the  divert- 
ing from  Mormon  channel  any  waters  which  were  not  the  natural  waters 
of  the  Calaveras  River,  nor  for  the  diverting  of  any  waters  In  excess  of 
plalntlffR*  Just  and  fair  proportion  of  the  natural  waters  of  the  Calaveras 
River  and  Mormon  Slough.  If  the  Jury  believe  from  the  evidence  that 
the  defendants,  or  any  of  them,  caused  to  be  turned  In  and  run  down  the 
Calaveras  River,  above  Mormon  Slough,  prior  to  the  erection  of  plaintiffs* 
dams,  and  until  the  1st  of  June,  1877.  waters  taken  from  the  Mokelumne 
River;  and  if  the  Jury  further  believe  from  the  evidence,  that  the  natural 
waters  of  the  Calaveras  River  did  not  run  down  the  river  to  the  bead  of 
Mormon  Slough  In  sufficient  quantity  to  Irrigate  plaintiffs'  land  In  the 
spring  of  1877,  and  after  plaintiff*  had  constructed  their  dams,  then  the 
Jury  should  find  for  the  defendants.*' 
Held,  The  Instructions  were  substantially  given  in  the  8d,  4th,  7th,  and  9th 
Instructions  (cited  in  the  opinion ).^-/tf. 

T.  Id. —  Id. —  Id. —  Id. —  Id. —  The  court  Instructed  the  Jury  that  **  every  ripa- 
rian owner  upon  a  stream  has  a  right  to  use  In  a  reasonable  way  the  water 
of  said  stream  for  domestic  purposes,  for  the  Irrigation  of  his  land,  or  for 
propelling  machinery  if  the  quantity  of  water  will  warrant  such  use 
above  the  amount  required  for  domestic  purposes;  and  It  was  objected 
that,  by  this  Instruction,  the  right  to  use  the  water  was  qualified  by  the 
reattonahle  manner  of  Its  use,  and  not  by  any  reasonahleneet  In  respect  to 
quantity.  Held,  the  Instruction  given  embraeed  quantity,  as  well  as  man- 
ner.—/tf. 

8.  Id. —  Id. —  Id. —  Id. —  Id. —  It  was  not  error  to  instruct  the  Jury  that  *' In 

the  State  of  California  the  right  to  the  use  of  water  becomes  fixed  after  five 
years'  adverse  enjoyment  of  the  same.*'  There  was  some  evidence  upon 
which  the  charge  might  be  predicated:  and,  further,  the  plaintiffs  were 
entitled  to  recover  If  there  was  a  diversion  —  which  was  clearly  proved 
and  in  fact  not  denied  in  the  answer. —  Id. 

9.  Id. —  Id. —  Id. —  Id. —  Id. —  It  was  not  error  to   refuse  the  request  of   the 

defendant  for  an  Instruction  to  the  effect,  that  If  the  Jury  found  for  the 
plaintiffs,  In  determining  what  would  have  been  the  Increase  In  the  value  of 
their  crop  by  the  Irrigation,  they  should  deduct  from  the  market  value 
of   the   increase   the   expenses  of  irrigating   the   land  after  building  the 
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dam,  and  tha  azpeniea  af  harraatliw,  threahlng,  Backing,  and  hmullns 
aach  tncreaaa^  and  that  It  wma  Ineombant  on  1^  pMmHfft  to  prove  aJfUwm 
ativelp  the  amoumi  of  euoh  empeneee.  Tht  porttoo  of  the  Inatmctloo 
italioUre4  would  give  tht  mla  too  broadly.  If  there  wma  eTidence  In  ttio 
cauae  from  which  the  jnrj  might  haye  foond  the  neceasary  deductlonsp 
they  might  have  done  ao,  whether  the  teatimony  waa  direct  to  the  iK>lnt, 
or  conaiated  of  fkcta  from  which  they  might  have  been  inferred  whetlier 
afflrmatlTely  ahown  by  the  plalntiflto  or  In  any  other  way.  Thia  portion 
of  the  inatructioo  being  anoneooa,  the  whole  waa  vitiated. —  Id, 

10.  Id. —  Id. —  la — In. —  Id.— The  court  refused  the  request  of  the  defendmnt 

for  an  inatruction  to  the  effect,  that  If  the  Jury  believed  from  the  evidence 
that  the  bed  of  the  head  of  Mormon  Slough  waa  lowered  by  the  act  of 
man,  and  that,  were  it  not  for  auch  lowering  of  the  bed,  the  natural 
waters  of  the  Calaveraa  Blver  would  not  haVe  flowed  down  Mormon  Slouch, 
then  the  Jury  should  And  for  the  "  evMenoe," 
Held,  the  inatruction  waa  properly  refuaed,  even  If  the  word  "  defendomi^^ 
were  inserted  in  the  place  of  '^  evidemoe."^  Id. 

11.  la —  la —  Id. —  Id.—  la —  BviDurca —  The  following  question  waa  aaked  to 

several  witneaaea,  over  the  objection  of  the  defendants  that  the  damage 
aought  to  be  eatablished  waa  apeculative  and  uncertain :  "  What,  in  your 
opinion,  would  the  land  of  the  plaintiffs  have  produced  In  the  year  1877» 
If  von  could  have  procured  water  to  Irrigate  Itr*  ITefd,  the  objectloo 
waa  properly  disallowed. —  Id, 

DIYOBCB.    See  Cbo88-compl4Iiit,  U 

DBAINAOa 

1.  Act  to  Pbomotb  Dbainaob  —  CoNSTiTnTioirAL  Law. —  The  Act  of  April  2Sd, 

1880,  entitled,  **An  Act  to  Promote  Drainage,**  held  to  be  nnconatitutlona] 
upon  the  authority  of  People  v.  Parke  et  al.,  624. —  Doane  v.  WeU,  S34. 

2.  Dbainaoi  Act  —  Constitutional  Law  —  Titlb  of  Act. —  The  act  of  April 

28,  1880,  entitled  "  an  act  to  promote  drainage,**  contravenea  article  Iv,  aec- 
tlon  24,  of  the  Constitution,  requiring  that  every  act  ahall  embrace  but 
one  aubject,  which  ahall  be  expressed  In  Its  title. —  People  v.  ParMe,  624. 

S.  la— Id.— la — The  words  **  other  operatlona,*'  occurring  in  the  clause  in 
said  act  providing  for  the  control  of  debria  from  mining  and  other  opera- 
tlona, may  conceal  many  subjects  not  expressed  In  the  title^  and  rendera 
It  obnoxious  to  the    constitutional  provisioa — Id, 

4.  la— la — DsBKiB. —  The  storage  of  deb^s  and  the  promotion  of  the  drain- 
age of  a  district  of  country  are  things  essentially  different.  The  former  la 
In  Its  nature  a  private  enterprlae,  while  the  drainage  of  a  State  la  a  public 
pnrpoae.—  Id. 

B.  Id. —  Id. —  Lbqislativs  Powaa-^The  Leglalature  haa  no  power  to  impose 
taxea  for  the  beneflt  of  Indivlduala  connected  with  a  private  enterprise, 
even  though  the  private  enterprlae  might  beneflt  the  local  public  in  a  re- 
mote or  collateral  way. —  Id, 

^  Id. Id. —  Id.— The  said  act  la  further  unconstitutional  In  that  It  does  not 

designate    the   locality    where   drainage    ia    necessary,    nor   establlah    the 
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boundaries  of  anj  dratnmge  distrlet,  Irat  delegates  this  duty  to  a  board. 

—  Id. 

7.  Id.-*  Id. —  Id. —  The  legtslatore  has  no  power  to  create  a  board  composed  «f 

ezeeotlTe  officers  of  the  State  and  delegate  to  It  leglslatlye  dutiea — Id. 

8.  Id. — Id. — Id. — Taxation. —  The  said  act  Is  further  unconstitutional  In  that 

It  authorizes  a  local  board  to  leyy  a  tax  and  two  assessments  for  a  public 
purpose  at  the  same  time  on  the  same  property.  In  addition  to  a  tax 
ISTled  by  the  State  for  the  same  purpose  on  all  the  property  of  tb«  State, 
while  none  of  the  taxes  are  lerled  for  a  local  purpose. —  Id. 

9.  Id. —  la —  Id. —  Mtrick,  J.,  concurring,  was  of  opinion,  that  the  act  was 
not  obnoxious  to  article  iy,  section  24,  of  the  constitution. —  Id. 

10.  Id. —  Id. —  Iol —  Cabb  DiSTiirouiSHaD. —  People  ▼.  Boggt,  66  Cal.  648. 

11.  Id. — Id. — Id. — Constbdctioh  of  Statutb. — McKxnbtbt,  J.,  concurring,  was 

of  opinion  that  the  distribution  of  an  act  into  sections  Is  purely  artlfldal. 
The  real  point  always  Is,  whether  the  proTlii'ons  are  essentially  and  ta^ 
separably  connected  In  substance. —  Id, 

12.  Id.— ID.~ID.— ID.—It  a  well-settled   rule  that  when  a   portion  of  an  act 

is  constitutional,  and  another  is  unconstitutional,  if  the  two  are  so  laaep- 
arably  blended  together  as  to  make  It  clear  that  either  clause  would  BOl 
have  been  enacted  without  the  other,  the  whole  act  must  fall. —  Id. 

18.  Id. — Id. —  Id. — ^The  said  act  Is  unconstitutional  In  that  it  creates  no  rela- 
tion between  the  taxes  to  be  leried  within  any  district  which  the  state 
board  may  choose  to  establish,  and  the  benefits  received  by  such  diatrtet 
— /d. 

14.  Id. — Id. — Id. — Shabpstbin,  J.,  dissenting,  was  of  opinion  that  the  act  was 
not  so  clearly  unconstitutional  as  to  authorise  the  court  to  oust  froB 
office  a  director  of  a  drainage  district,  or  to  enjoin  the  letting  of  contradi 
under  the  act,  or  to  adjudge  that  one  of  said  drainage  districts  wbb  Il- 
legally formed. —  Id. 

IB.  la — Id. — Id. — Pabtt  iv  Iktbbbst. — ^And  he  was  further  of  the  opinion  that 
the  people  of  the  State  can  not  be  heard  to  object  to  the  levying  of  a  tax 
within  a  drainage  district — Id. 

BA8EEMENT.    See  Latbbal  Sdpfobt;  Public  Babbmbmt;  Watbb  Biobtb,  8. 

B.TECTMBNT.     See  AcnoH  xo  Bbcotbb  Rbal  Pbofbbtx  ;   Fobmbb  Aojomc^ 
TiON,  2;  Patbitt.  % 

ELECTION.    See  Jdsticb  op  thb  Pbacb,  2-0;  Sa.h  Fbancibco. 

ELECTION,  CONTEST  OP. 

1.   CONTBBT   OP    BLBCTION  — AMBNDBD   COMPLAINT   OB    StATBMBNT  —  RELATION  — • 

—  Limitation  op  Action. —  In  the  contest  of  an  election  the  **  statement  ** 
or  complaint  (Code  Civ.  Proc.  8  1115)  omitted  to  allege  the  date  of  tha 
**  return-day  '*  of  the  election,  but  afterwards  an  amended  complaint  was 
filed  wherein  the  **  return-day  "  was  alleged  as  of  a  date  more  than  forty 
days  prior  to  the  filing  of  the  amended  complaint,  but  leas  than  forty  days 
prior  to  the  filing  of  the  original  complaint. 
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Held,  that  tbe  amended  complaint,  as  It  did  not  allege  a  caoae  of  actSoa 
ai^ftinst  any  new  parry,  related  to  the  commencement  of  the  contest,  and 
was  therefore  not  open  to  the  objection  that  it  was  filed  mors  tlian  forty 
days  after  the  "  retnm-day.*' —  Pretton  y.  OulherUon,  198. 

1.  Id.  —  Complaint  ob  Statbmbnt  —  Pliaoino  —  Jdbisdiction  —  Pbacticb.  — 
Heid,  further,  that  |  1115,  Cods  of  Civil  Procedure,  does  not  reqalrs 
that  the  written  "statement**  or  complaint  shall  show  by  averment  that 
It  has  been  filed  wl£hin  the  forty  days;  and  that  the  objection  that  tha 
complaint  has  not  been  filed  within  the  statutory  time.  Is  therefore  a 
matter  of  defense  to  be  made  by  answer  In  the  nature  of  a  plea  to  tha 
jurisdiction,  or  to  be  taken  advantage  of  by  motion  to  dismiss  the  pto- 
eeedlng. —  Id. 

5.  Id. —  QoALiricATioN    or    Vom  —  Natubalization  —  Coubt    op    Rbcobd  — 

Bboistbt. —  Upon  the  trial  of  the  contest  evidence  was  admitted  by  th% 
Court  to  show  that  three  registered  voters  were  not  citizens  of  the  United 
States,  and  the  Court  so  found : 
Beld,  that  the  evidence  was  admissible;  that  with  reference  to  two  of  the 
voters  the  evidence  of  naturalisation  was  suspicious,  and  the  finding  ct 
the  Court  should  not  be  disturbed ;  and  In  the  case  of  the  third  —  It  ap- 
pearing from  the  certificate  Introduced,  that  he  had  been  naturalised  In 
the  Police  Court  of  New  Bedford,  a  Court  having  a  clerk  and  seal,  and 
for  sught  that  appeared  common  law  Jurisdiction — that  the  Court  srrsd 
In  rejecting  his  vote. —  Id, 

4.  Id.— Placb  or  Voting — Irrbgolabitt. —  The  polls  for  the  J predBct 

were  opened  a  short  distance  from  and  In  plain  view  of  the  place 
appointed  by  the  Supervisors  —  the  owner  of  the  house  selected  having 
objected  to  the  election  proceeding  at  his  house  —  hot  it  did  oot  appear 
that  any  voter  was  misled  or  deprived  of  his  vote  by  reason  of  the  change: 
H€id,  that  the  Court  did  not  err  in  refusing  to  reject  the  vote  of  the 
precinct —  Id. 

B.  Id. —  iBBEOULABiTY. —  The  Important  question  in  election  cases  is.  Have  the 
qualified  electors  been  deprived  of  a  fair  opportunity  of  expressing  their 
prefereuce?  Mere  Irregularities  which  do  not  affect  the  final  result,  should 
be  disregarded. —  Id. 

6.  Id. —  BouNDABT  —  ViBw  or  Pbemisgs  bt  thb  Judos. —  T.  voted  In   A 

precinct,  and  the  question  was  as  to  the  location  of  the  boundary  betwesa 
that  and  another  precinct  with  reference  to  T.'s  residence,  and  the  Cmirt 
found  that  he  voted  illegally. 
Held,  the  record  not  clearly  showing  the  location  of  the  line,  and  It  appear- 
ing that  the  Judge  below,  with  the  consent  of  the  parties,  visited  ths 
locality,  that  the  finding  should  not  be  disturbed. —  Id, 

7.  Id. —  Bbsidbn'cb  —  Fbaud  —  Homestead. —  The  fact  that  a  voter  residing  In 

J precinct   had   taken   up  a  homestead  claim  elsewhere  and   left  hla 

real  residence  once  a  week  or  so  to  visit  his  homestead  **  In  order  to  com- 
ply  with  the  homestead  laws,*'  or  to  pretend  compliance  with  them, 
tended  to  show  sn  Intended  fraud  upon  the  United  States ;  but  did  not 
estop  him  from  claiming  his  real  residence  for  the  purpose  of  voting. —  Id. 

8.  Id. —  MiSNOMBB  —  NoTiCB  or  Illegal  Votbbb. —  The  names  of  certain  par- 

ties claimed  to  be  illegal  voters  —  as  the  same  appeared  in  the  Great  Beg- 
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liter— were  ElUs  Newton  Twist,  Chrlstlfto  Herr,  Thomas  Pender  Pool, 
Patrick  White,  William  John  Hont,  Colwell  Owens  Drew,  and  Lonls 
Pewart  Gobln,  and  the  names  appearing  In  the  notice  (under  I  1116,  Code 
CiT.  Proc.)  fenred  upon  the  opposite  party  were  B.  N.  Twist,  Christian 
Herr,  Thomas  P.  Pool,  Pat  White,  W.  J.  Hunt,  C.  O.  Drew,  and  L.  D. 
Gohin.  and  the  Court  found  that  the  latter  were  the  abbreviated  names 
of  the  former,  and  that  defendant  was  not  surprised  by  the  production 
of  the  witnesses,  but  was  fully  Informed  in  respect  to  the  persons  who 
were  charged  to  have  Toted  Illegally:  Held,  that  the  notice  was  suffl- 
dent.—  id, 

9.  Id. —  Bbsioihcb  —  Fiitdinqs  —  BnvncuuccT  or  Byidbncb. —  The  findings  of 
the  Court  with  reference  to  the  residence  of  Tarious  Toters:  Held,  not  to 
be  unsustained  by  the  eyldenoa.— /d. 

10.   COMTBSTBD     ELBCTION ^BJlLIOT — ^lfl8NOI»B — YlONaTTa — BwUKAOm    OF    BBAL 

09  Packaob. —  Bi.  A.  Edmonds  having  recelTed  a  certificate  of  election 
as  Superior  Judge  of  San  Francisco,  his  election  was  contested  by  C, 
and  upon  a  recount  In  the  Superior  Court,  the  Court  held  that  the  former 
had  a  majority  of  eight  TOtca.  Upon  appeal  the  contestant  relied  upon 
the  following  grounds  of  objection:  1.  Five  ballots  were  counted  for 
Edmonds  which  read  **For  Judge  of  the  Superior  Court,  Bl  A.  Ed- 
warda**  2.  That  one  ballot  counted  for  E.  was  composed  of  a  half  of 
each  of  two  tickets;  the  entire  ticket  of  the  Eepubtlcan  party,  except 
the  vignette,  being  attached  to  the  rlgnette  of  the  Democratic  party. 
8.  Another  ballot  had  the  words  **  For  President.  Hancock  and  English " 
written  In  lead-pencil  upon  its  face  under  the  words,  at  the  top  of 
the  names,  **  Eleventh  Senatorial  District.*'  4.  On  another  ballot  the 
contestant  claimed  that  the  name  M.  A.  Edmonds  bad  been  erased  by 
a  pencil  line  drawn  through  it  —  the  respondent  claiming  that  it  ap- 
peared from  the  ballot  that  the  pencil  line  had  been  rubbed  off  so  aa  to 
cancel  the  erasure.  5.  When  a  package  of  ballots  from  one  precinct  was 
brought  into  Court  by  a  deputy  clerk  to  be  examined  and  counted  In  Ito 
turn,  the  seal  was  found  broken  and  the  strings  loose,  but  there  was  no 
evidence  that  any  ballot  had  been  tampered  with,  and  when  the  package 
came  into  the  custody  of  the  Court  It  was  properly  sealed,  tt.  Forty- 
two  ballou  of  the  National  Greenback  Labor  party  were  counted  for  re- 
spondent which  differed  from  the  regular  ticket  of  the  party  in  the  fol- 
lowing particulars,  vis. :  in  the  vignette  of  the  ticket  were  the  words 
*•  Ninth  District,"  Instead  of  **  Ninth  Senatorial  District  ;'*  and  below,  the 
words  "  For  Assemblyman  **  Instead  of  the  words  **  For  Member  of  the 
Assembly,'*  and  the  words  for  "  Superior  Judge,*'  Instead  of  the  words 
**  For  Judge  of  the  Superior  Court."  7.  From  one  ballot  of  the  Dem- 
ocratic party  as  originally  printed  the  name  was  erased  and  the  name 
of  *'  Edmundson  **  written  in  its  place.  Upon  the  Ist.  2d,  and  7th  points 
the  Court  not  being  fully  in  accord  expressed  no  opinion.  Upon  the  other 
points  held  as  follows,  viz. :  Upon  the  8d,  that  the  ballot  was  good : 
upon  the  4th.  that  the  question  whether  or  not  the  attempted  erasure 
had  been  canceled  was  a  question  for  the  Court  below  to  find,  and  that, 
upon  an  inspection  of  the  ballot,   the  question  was  so  far  doubtful  that 
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thlB  Court  was  not  Inclined  to  Interfere;  upon  the  5th,  that  when  the 
package  came  to  the  Court  properly  sealed,  the  object  of  the  law  requir- 
ing It  to  be  sealed  was  accomplished,  and  that  while  In  the  custody  of 
Its  officers.  In  the  absence  of  any  proof,  the  law  would  not  presume  an 
act  of  bad  faith  on  their  part;  upon  the  6th,  that  the  ballots  were  tBOoA, 
Judgment  was  accordingly  affirmed. —  Ooffeg  r.  Edmond9»  521. 

EQUITY.     See  CoifSTBOcnoN  or  Wilu 

BBBOB.    See  Immatuial  Bbbob. 

B8TATB8  OF  DBCBA8BD  FBRSONB. 

1.  B8TATB8  Oy  DBCBASBD  PBBSONS  — ^ACCOUNTB  -—  COMPBOMISI  OV  CLAIM  BT   BX- 

■CUTOB  —  Patmbkt. —  The  executors,  with  the  consent  of  J.  F.,  one  of 
the  derlsees  under  the  will,  compromised  a  claim  against  the  estate  — 
upon  which,  after  rejection,  an  action  had  been  brought  —  agreeing  to  pay 
thirty-five  thousand  dollars,  and  paid  the  same  aa  follows:  the  executors 
being  Indebted  by  note  to  the  estate  for  twenty-four  thousand  doUarSp 
and  J.  F.  by  note  In  the  same  sum,  the  latter,  by  agreement  between  ttie 
parties,  executed  his  note  and  mortgage  to  the  claimant  for  the  sum  of 
thirty-flye  thousand  dollars,  and  the  executors  assumed,  as  between  them 
and  J.  F.,  the  payment  of  the  one  half  thereof,  and  thereupon  the  ex- 
ecutors credited  the  notes  of  themselFes  and  J.  F.  with  seventeen  thousand 
ilTe  hundred  dollars,  respectlTely : 
Held,  That  the  transaction  amounted  to  a  payment  of  the  thirty-five  thou- 
sand dollars,  and  the  executors  were  entitled,  to  a  credit  therefor. —  Estate 
of  Dtmne,  648. 

S.  Id. —  Id. —  Culim  —  Iktbbbbt* — Held,  That  the  executors  were  not  entitled 
to  an  allowance  In  their  account  for  money  paid  by  them  In  excess  of  legal 
Interest  in  the  absence  of  a  written  agreement  by  the  testator  to  pay 
the  same. —  Id. 

t.  Id. —  Id. —  Id. —  Held,  That  the  Court  erred  In  refusing  the  allowance  of  an 
Item  In  the  executors*  account  set  out  In  the  statement. —  Id, 

See   FOBMBB   Adjudication,   2;    Joint   PBoacissoBT   Nora;    Powbb   to 


B8T0PPBL.     Sea    Fobmbb   Adjudication;   Judgmbnt;    Landlobd   and    Tbn- 


BTIDBNCB. 

1.  BviDBNCB  —  Rblsvant  «-  Dbfinitionw—  The  meaning  of  the  word  relevant,  aa 

applied  to  testimony.  Is  that  it  directly  touches  upon  the  issue  which  the 
parties  have  made  by  their  pleadings,  so  as  to  assist  in  getting  at  the  truth 
of  it— Moron  r.  Abbey,  168. 

2.  Btidbncb  —  CB088-BXAMINATI0N  —  Pabtt. — A  wltucss  may  be  aslced  on  hia 

cross-examination  any  question  which  tenda  to  test  his  accuracy,  veracity, 
or  credibility,  and  the  Court  should  be  especially  liberal  where  the  wit- 
ness Is  a  party  to  the  suit —  Keal  v.  Nedl,  287. 
t.  In. —  Id. —  Id. —  Handwbiting,  Com?abison  or. —  The  defendant,  haying  tes- 
tified that  his  signature  to  the  Instrument  In  controversy  was  s  forgery. 
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■TIDBNCE   (ContlBiied). 

w«8  asked  on  eroM-cxamlnatlon  witli  refereoM  to  another  docament  wbleh 
purported  to  havo  been  signed  by  him,  and  bad  been  need  In  the  case  for 
eompariflon,  whether  his  signature  to  that  was  genuine.  Held,  that  tbe 
question  should  liaTS  been  allowed.— /d. 

Bee   Biouct;   Buidbn   or   Pboov;    Dbclasatiohs  ;   MATniALin;    Nnw 
Tual;   PATMmr;    Pbomibsobt    Nora;    RnBULTiiiQ   Tbust,    2;    Wi«- 


■VIDBNCB,  8UFFICIBNCT  OF.     Set  Action,  6;  Atfmai^  8;  Bkumt,  1,  S; 
Elbction,  CONTBST  09,. 

■XAMINATION  OF  ACCU8BD  PKB80NS.    See  PBOHIBinox. 

BZCBPTION8,  BILL  OF.     Bee  Ambxdmbkt,  2 ;  Appbai.,  S. 

■ZBCDTION. 

1.  BxBCUTTON  —  Pabtnbbbhip  Pbopbbtt  —  Sbbbitf  —  Chattbl  Mobtoaob. —  F. 
and  S.  were  partners  in  a  crop,  and  the  latter  mortgaged  his  Interest,  and 
the  mortgagee  took  poesessioo  of  the  whole  crop.  Afterwards,  In  an  ac- 
tion by  the  plaintiff  against  F.  ft  8.,  an  attachment  was  lerled  upon  the 
crop  by  the  defendant  as  Sheriff.  In  an  action  against  the  defendant  tor 
failure  to  make  the  money  on  an  execution  out  of  the  property  attached, 
the  Court  found  that  it  was  agreed  between  the  plaintiff,  the  defendant, 
and  the  mortsiigee,  that  the  latter  should  thresh  and  sack  the  grain,  and 
that  whatever  should  belong  to  the  **  8."  Interest  should  be  delivered  to 
the  defendant  upon  the  plaintiff's  attachment.  The  mortgagee  threshed 
and  sold  the  grain,  and  paid  to  the  defendant  three  hundred  and  nineteen 
dollars,  as  the  part  belonging  to  8.,  and  this  was  applied  on  the  execu- 
tion, leaving  a  balance  of  five  hundred  and  eighty-two  dollars  and  fifty 
cents.  Upon  an  appeal  from  a  Judgment  for  the  dafmdant, 
Htid,  under  the  facts  found,  it  was  the  duty  of  the  Sheriff  to  take  pos- 
session of  the  S.  Interest  after  It  was  threshed  and  sacked,  and  to  sell  It 
In  the  manner  required  by  law ;  and  he  had  no  right  to  sell  at  private  sale, 
or  authorize  nnotber  to  do  so;  and  therefore  the  decision  was  against  law, 
and  the  Judgment  should  be  reversed  on  the  findings. 
Held,  fvrlhrr,  That  the  evidence  did  not  sustain  the  findings  that  the  plain- 
tiff agreed  with  the  defendant  and  mortgagee  as  therein  stated  Also, 
that  It  was  the  duty  of  the  Sheriff,  having  in  his  hand  the  execution 
against  both  partners,  to  take  possession  of  the  whole  crop. —  Sheehy  t. 
Qrave9,  449. 

See  Injunction  ;  Land,  1,  2 ;  Subbiff. 
■XBCUTION  SALE.     See  Praitd  as  to  Cbbditors,  1. 

BXECUTOR.    See  Estatbb  or  Dbcbasbd  Pbbsonb  ;  Powbb  to  Sbll. 

■XPBRT. 

1.  BxPBBT. —  The  qualification  of  a  witness  to  speak  as  an  expert.  If  que^ 
tioned,  must  first  be  determined. —  Heal  T.  Vmi,  2ST. 
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BXPBBT   (Contlnaed). 

S.  BxFBrr  —  BrnxniCB.^ —  Whethtr  one  offered  as  an  expert  Is  qualified  to  apeak 
as  sneli  Is  a  fact  prellniinary  to  his  teetlfytng  to  be  determined  by  the 
Court  at  the  trial,  and  It  Is  error  to  refer  It  to  the  jurj.— Fairbank  t. 
BugJuam,  814, 

nNDINCa 

1.  Findings. —  The  paragraphs  of  the  answer  eontahiing  denials  were  namliered 
1,  2,  8,  and  4,  and  those  containing  afflrmatlTe  matter  1,  2,  3,  4,  and  5, 
and  the  court  — after  finding  npon  the  Issaes  made  by  the  denials  —  foand 
that  the  allegations  contained  In  paragraphs  1,  2,  8,  4,  and  5  of  the  answer 


ffeld:  Though  this  mode  of  finding  facts  bj  reference  to  the  answer  Is  not  to 
be  commended,  yet  under  former  decisions  of  the  court  it  is  sufficient. — 
Davi§  T.  Drew,  152. 

2.  CONSTBDcnoii  OF  FiMDiNOS  —  SuFFiciaNCT  OF  PiNDiNOs. — ^A  finding  that  all 
the  allegations  of  the  complaint  are  true,  and  all  the  allegations  of  the 
answer  untrue,  is  sufiUdent;  nor  can  the  objection  be  sustained  —  that  It 
is  contradictory  —  because  some  of  the  allegations  of  the  complaint  are  re- 
peated in  the  answer.  The  findings  are  upon  the  Issues  of  fact,  and  moat 
be  limited  to  the  conflicting  allegations  of  the  pleadings. —  Carey  ▼.  Brown, 
180. 

8.  FiNDiNOS  —  TB08T  —  FoBMSB   ADJDDiCATiON  —  BsTOPPBL. —  The    findings    tn 
this  case  held  to  be  sufllcient  to  support  the  Judgment — Hamdiisif  ▼.  Fta§, 
678. 
See  AppflAL,  8;  Damaoss,  1;  Blcction,  Contbst  of,  9;  Foaicn  Anrum- 
CATION,  1:  ITaADD  AS  TO  CaiDiToas, '  2 ;  Patmbnt. 

.FINDINGS,  NOTICE  OF  FILING  OF.     See  Nnw  Trial,  2. 

FIXTURES. 

!•  FixTCRES  —  Definition  —  Constroction  of  Drxd  —  Hotbl. —  The  plaintlir 
contracted  to  sell  the  lot.  on  which  was  situated  the  "Orleans  Hotel,**  In 
Sacramento,  *'  and  the  appurtenances  and  improvements  thereunto  be> 
longing  *'  —  the  contract  providing  that  the  plaintiff  might  "  remore  from 
tSie  upper  floors  of  said  property  his  furniture,  pictures,  and  carpets,  but 
that  none  of  the  permanent  fixtures  or  appurtenances  to  said  property  shall 
be  removed;"  and  afterwards  the  plaintiff,  by  deed,  conveyed  the  lot  to 
defendant,  "and  the  appurtenances  and  improvements  thereunto  be-  > 
longing  '*  —  tbe  deed  reciting  that  it  was  made  In  pursuance  of  the  agree- 
ment, and  "  subject  to  the  terms,  conditions,  and  reservations  in  said 
agreement  contained  and  expressed.**  At  the  time  of  the  agreement  and 
conveyance,  there  was  attached  to  the  building  certain  gas  fixtures,  con- 
sisting of  chandeliers,  globes,  brackets,  burners,  pendants,  etc.,  the  kitchen 
range  with  tbe  boiler  attached,  a  patent  water-filter,  tanks,  and  mosquito- 
screens.    Held,  that  these  passed  by  the  deed. —  Pratt  v.  Whittier,  126. 

%.  Id.—  Id. —  Id.— As  between  vendor  and  vendee,  the  rule  for  determining  what 
Is  a  fixture  Is  always  construed  strongly  against  the  seller;  and  whatever 
Is  essential  for  the  purposes  for  which  the  building  is  used,  will  be  con- 
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FIXTURBS   (Contlnoed). 

■Idered  as  «  fixture,  ftltboagh  the  connection  between  them  may  be  sucb 
that  It  may  be  eerered  without  physical  or  lasting  Injury  to  either.  In 
fact,  whatever  the  vendor  has  annexed  to  a  building  for  the  more  convenient 
use  and  improvement  of  the  premises,  passea  by  hia  deed. —  Id. 

8.  Id. —  Id. —  Id. —  Parties  themselves  may  by  express  agreement  fix  upon 
chattels  annexed  to  realty,  whatever  character  they  may  have  agreed  upon ; 
and  held,  that  the  reaervatlon  In  the  deed  in  this  case  fixed  upon  all  the 
chattela  which  the  plaintiff  had  annexed  to  the  hotel,  and  which  were 
necessary  to  hla  uae  and  enjoyment,  the  character  of  appurtenances  and 
improvements  to  tha  hoteL — id. 
See  Damagis,  2. 

rORECLOSURB. 

1.  FosBCLoauBB  —  ANSwn  —  Cboss-complaiitt  —  Waivbb  of  Sibvicb  —  Paic- 
TiCB. —  In  an  action  of  foreclosure  against  the  mortgagor  and  another,  the 
latter  filed  an  answer  setting  up  a  Judgment  lien  against  the  mortgagor, 
and  the  latter  in  open-  Court  waived  service  thereof,  and  the  Judgment 
directed  that  his  claim  should  be  paid  out  of  the  surplus  funds  artslng  from 
the  sale  of  the  mortgaged  premises. 

Beld,  upon  appeal  by  the  mortgagor,  that  he  treated  the  pleading  as  an  an- 
swer, and  went  to  trial  on  the  theory  that  It  was  such,  and  that  It  was 

'  too  late  to  say  that  it  was  a  cross-compIalnt,  and  that.  If  It  was  conceded 
that  It  was,  the  mortgagor  waived  service. —  Brklns  v.  Aper,  310. 

2.  FomiCLOSDiui  OF .  MoRTOAOB  —  Fabtus  —  HoMBSTBAD. —  O.   mortgaged   land 

to  8.  for  five  thousand  dollars,  and  afterwards  filed  a  declaration  of  home> 
stead  on  the  mortgaged  property  and  other  property  contiguous  thereto 
(the  whole  property  being  of  the  value  of  sixteen  thousand  dollars).  Under 
a  Judgment  In  an  action  of  foreclosure,  subsequently  commenced  against 
O.  (his  wife  not  being  a  party),  8.  purchased  the  mortgaged  premises 
and  received  a  deed,  and  Q.  delivered  possession  of  the  premises  to  him. 
In  an  action  of  ejectment  by  6.  and  wife. 
Held,  That  it  was  clear,  upon  the  face  of  the  declaration  of  homestead,  that 
it  was  not  intended  thereby  to  assert  a  title  hostile  to  that  held  under  the 
mortgage,  but  one  in  subordination  to  it,  and  that  Judgment  was  rightly 
entered  for  the  defendant. —  Oraham  v.  Oviatt,  42S. 

S.    FOBXCLOSUBB    OF    MOBTOAOB  —  POBCHASBB    FKOU    MOBTGAOOB. C.     having    a 

contract  to  purchase  land,  assigned  It  to  P.,  who  at  the  same  time  ex- 
ecuted a  mortgage  thereon  to  secure  part  of  the  purchase  money.  P.  ex- 
ecuted a  deed  of  the  premises  to  W.  M.,  but  did  not  in  terms  assign  the 
contract,  and  W.  M.  assigned  all  his  right,  title,  and  Interest  in  the  land 
to  B.  M.  After  this  assignment  W.  M.  paid  the  balance  of  thf:  purchase 
money,  and  at  his  request,  the  vendor  made  a  deed  of  the  premises  to 
B.  M.  In  an  action  to  foreclose  a  mortgage  by  the  assignee  of  C. :  Held, 
That  the  Interest  of  B.  M.  was  subject  to  the  mortgage.-^  Bewadtol  t. 
Pepper;  618. 

Bee  Limitations,  Statutx  of;  Mobtoaok 
FOREIGN  EXECUTOR.     Bee  Powbb  to  Bblu 
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b^rmetr  adjudication. 

1.  FoHUSB  Adjudication  —  Bstofpbl  —  Vbrdzct — Fikdiito — Trial. — ^A.  flnal 

judgment  entered  upon  a  general  demurrer  to  the  complaint*  to  a  Iwr  to 
another  action  for  the  same  canae.— City  of  L09  AngeUt  v.  UeUu;   16. 

2.  FoBMBR  Adjudication  —  Patbnt  to  Dbcbasbd  Pbbson  —  Bstatbs  ow   Db- 

CBABBD  PBBS0N8  —  Bjbctmbnt.— The  plaintiff  claiming  as  heir  of  O^ 
under  a  patent  issued  to  him  after  his  death,  the  defendant  pleaded,  and 
the  Court  found  a  former  adjudication  in  his  faTor,  in  an  action  for  the 
same  land,  brought  snhsequently  to  the  issue  of  the  patent,  by  tht  admlB- 
istratrix  of  O.:  Htid,  that  the  plaintiff  was  barred.— ffajpia  t.  Om^tnurt, 
101. 

See  CouNTBBCLAzic,  1;  Findings,  8;  Judombnt;  Jubisdictkon,  7. 

FRAUD. 

1.  Fbadd  —  Salb  or  Pbbsonal  Pbopbbtt  —  Misbbpbesbntatxons  —  Rbscis- 

I 

8I0N. —  In  an  action  bj  the  assignee  of  a  non-negotiable  promissory  notc^ 
given  to  one  8.  for  the  purchase  money  of  mining  stock,  the  Court  In  effect 
found  that  the  stock  was  of  no  value,  and  that  the  defendant  was  In- 
duced to  purchase  partly  by  misrepresentations  made  by  S.  and  partly  bj 
Information  obtained  from  others;  but  that  the  defendant  by  reasonable 
diligence  and  inquiry  might  have  known  the  representations  to  be  untme, 
and  that  8.,  though  he  knew  them  to  be  untrue,  did  not  Intend  to  de- 
fraud the  defendant,  because  he  believed  the  mine  to  be  rich  and  the  stock 
to  be  worth  the  money. 
Held,  that  the  facts  stated  —  In  connection  with  an  offer  to  rescind  made 
within  a  reasonable  time  —  constituted  a  defense  to  the  action^ — Bank  of 
Woodland  t.  Hiatt^  284. 

2.  Id. —  Id. —  Id. —  Id. — A  purchaser  has  a  right  to  rely  japon  representations  of 
the  seller  as  to  facts  not  within  the  purchaser's  knowledge;  and  the  seller 
can  not  escape  responsibility  by  showing  that  the  purchaser  might  have 
ascertained  that  such  representations  were  untrue. —  Id, 

t.  Fbaud  —  Rescission  of  Contbact. —  A  person  desiring  to  rescind  a  eontract 
because  of  fraud,  must,  so  far  aa  his  action  can  do  It,  restore  the  parties 
to  their  former  condition  within  a  reasonable  time. —  Id, 

4.  Id. —  Id. —  Rbasonablb  Tiicb. —  The  defendant  purchased  of  the  plaintiff  cer- 
tain stock  for  the  sum  of dollars,  and  pledged  the  stock  to  the  plain- 
tiff to  secure  promissory  notes  given  for  the  purchase  money.  The  con- 
tract was  procured  by  fraudulent  representation  made  by  the  plaintiff  to 
the  defendant  with  reference  to  the  value  of  the  stock,  the.  falsity  of 
which  was  discovered  by  the  defendant  about  the  1st  of  January,  187S, 
after  paying  six  hundred  dollars  of  tbe  purchase  money.  November  13th, 
1874,  the  stock  was  sold  by  the  plaintiff  for  nineteen  dollars  and  sixty 
cents,  and  the  proceeds  applied  upon  tbe  notes.  An  action  to  recover  on 
one  of  the  notes  was  commenced  January  4th,  1876,  and  the  answer  filed 
May  22d,  1876:  Held,  That  the  defendant  had  not  sought  to  rescind 
within  a  reasonable  tlme^ — OoUint  v.  TofoiMend,  608. 

5.  CoNSTBUcnoN   OF   Plbaoing. —  A   pleading   must  be   taken   most  stronglj 

against  the  pleader. —  Id, 

6.  Plcadint}  —  Want   of   Considbbation. —  The   defendant   pleaded   that   the 

note  sued  upon  was  obtained  by  false  and  fraudulent  representations  : 
to  him  by  the  payee,  and  without  consideration  therefor. 
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FRAUD    (Continued). 
Held,  That  the  latter  words  did  not  constitute  an  Independent  and  aeparat* 
allegation  of  facta,  the  evident  meaning  being,  that  the  note   was  with- 
out consideration,  because  of  the  false  and  fraudulent  representations  re- 
ferred to. —  id. 

T.  Pbadd  —  BiscissioN  or  Contbact —  N»w  Tbial —  Appeal. —  Held,  upon  re- 
yersal  on  the  appeal,  that  the  case  is  one  in  which  a  new  trial 'should  be 
had  if  either  party  desired  it—  Id. 

See  Rbsdltino  Tbust;  Tbdstbb. 

FRAUD  AS  TO  CREDITORS. 
1.  Fbaud  as  to  Cbbditobs  —  BxBCOTioK  Salb  —  Dblitbrt  an-d  Chakob  op 
PossBSSioN  —  Dbclabation  —  Rb8  GBBTiC  —  EVIDENCE. —  In  SD  action  for 
the  conversion  of  personal  property,  the  defendant  Justlfled  the  taking 
under  execution  against  N.  ft  J.,  and  alleged  that  the  claim  of  the  plain- 
tiff to  the  goods  in  question  was  based  upon  a  Judgment  coufesspd  by  J. 
for  the  purpose  of  defrauding  creditors,  and  an  execution  sale  thereunder 
made  for  the  lilce  purpose,  and  that  there  was  no  immediate  delivery  of  the 
goods  or  change  of  possession.  On  the  trial  evidence  waa  admitted  as  to 
declarations  of  J.  made  before  the  sale,  and  while  on  his  way  to  San  Fran- 
cisco, to  the  effect  that  he  had  a  friend  in  that  city  with  whom  he  had  made 
arrangements  to  buy  the  property. 
Held,  the  declarations  were  material  and  relevant  to  the  Issue  of  fraud,  and 
were  connected  with  the  alleged  fraudulent  transaction,  and  formed  part 
of  it. —  Davi»  V.  Drew,  162. 

2.  The  facts  alleged  as  to  the  lack  of  delivery  and  change  of  possenslon  were  re- 
lied on  as  an  element  in  the  actual  fraud  averred,  and  were  admissible  evi- 
dence upon  that  Issue,  and  it  Is  therefore  unnecessary  to  decide  whether 
judicial  sales  and  sales  under  legal  process  are  within  the  provision  of  the 
Statute  of  Frauds  (Civ.  Code,  |  8439),  which  requires  a  delivery  aod  change 
of  possession. —  Id. 

8.   CONVETANCB     IN     FBACD    OF    CRBDITOBS  —  FINDINGS  —  SurFICIENCT     OF    BVl- 

DBNCB. —  In  an  action  of  ejectment  by  a  purchaser  of  land  at  an  execu- 
tion sale,  in  which  the  defendant  relied  upon  a  conveyance  from  the  ex- 
ecution debtor  made  prior  to  the  suit,  the  Court  below  found  that  tha 
conveyance  was  in  fraud  of  creditors. 
Held,  that  the  finding  was  so  far  supported  by  the  evidence  as  to  preclndt 
this  Court  from  disturbing  the  Judgment. —  Booth  v.  Oalt,  254. 

See    HoMBSTBAD,    10 ;    Parol   Tbstiiiont,    1 ;    Rbcovbky    of    Pbbsomal 
Pbopbbtt,  Action  fob. 

FRAUDS,  STATUTE  OF.     See  Sai^  of  Real  Pbopbrtt. 

FRUIT.     See  Salb  of  Pbbsonal  Pbopbrtt. 

OBNBRAL  LAWS,  DEFINITION  OF.     See  Jdsticb  or  thb  Psaod^  B,  C 

GRADING.     See  Stbbbt  Assbsbmbkt.  4. 

GUARDIAN  AD  LITEM.     Sea  Nbw  Tbial,  S. 
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HANDWTPTING.   COMPARISON   OF.     See  Btidbkcs,  8. 
HIGBWAl.     See  Right  of  Wat,  S. 

HOMESTttAO. 

1.  HoM«iiTCAD  —  Judo  MINT  —  ATTACHioiifT  —  Jn8Tica*8  CousT. — A  homestead 
was  dftclared  after  an  attachment  on  the  land  and  a  Judgment  in  a  Justice's 
Court;  but  no  abstract  had  been  filed  or  recorded  in  the  Recorder's  Office. 

Held,  that  at  the  time  of  the  declaration  of  homestead,  the  Judgment  did  not 
conatltute  a  lien  upon  the  premises  within  section  1241  of  the  ClTil  Code, 
and  a  sale  under  the  Judgment  conyejed  no  title. —  WiUon  ▼.  Jtf odisoft,  1. 

2.  HoMnsTiuD  —  SuFFiciBNCT  ov  DsCLABATiON. —  A  declaration  of  homestead 
bj  a  married  woman  (made  tiaj  19th,  1875)  failed  to  state  that  her  baa- 
band  had  not  made  sneh  declaration,  and  that  she  therefore  made  tbe 
declaraUon  for  their  Joint  benefit,  held  Inyalid. —  Booth  ▼.  (Mt,  264. 

S.  Hon vsTEAD  —  RcTHOAcmrB  Act  —  Coxstbcction  of  Act  —  8uccs3.<sion  — 
MoBTOAon. —  Under  the  act  of  April  28th,  1860,  amending  the  act  of  1851, 
relating  to  homesteads,  ft  seems  that  after  the  death  of  either  spouse  tbe 
power  to  mortgage  was  gone,  as  the  children  under  that  act  took  an  interest 
en  the  occurrence  of  the  death  of  either  husband  or  wife;  but  by  the  act 
4kf  1862  the  law  in  this 'respect  la  changed,  and  tbe  homestead  upon  tbe 
death  of  the  husband  or  wife  Tests  absoluteij  in  the  suryiyor;  and  tbis 
proyision  applies  to  the  case  of  a  homestead  declared  under  the  former 
act  where  the  husband  or  wife  has  died  staice  tbe  passage  of  the  latter. 
In  each  case  the  property  yests  absolutely  In  the  surylyor,  and  may  be 
mortgaged  by  him  or  her. —  Herrold  y.  Been,  448. 

4.  lo. —  IiK —  Id. —  Id. —  The  former  act  was  a  statute  of  descent,  and  under  It 
no  rights  yested  in  the  children  until  the  death  of  one  of  the  spouses,  and 
therefore  no  change  was  made  In  their  estate  or  rights,  nor  were  they  de- 
stroyed by  the  act  of  1862.—  Id, 

5.  Id. —  Id. —  Id. —  Id. —  Bstatbs  of  DacsASBD  Pbbsons. —  The  setting  apart 
by  the  Probate  Court  of  a  homestead  for  the  benefit  of  the  widow  and  chll- 
dm  of  deceased  does  not  change  the  nature  or  character  of  the  title. —  Id. 

C  Id. —  Id. —  Id. —  Id. —  Id. —  The  homestead  waa  declared  by  the  defendant 
and  her  husband  in  August,  1860;  and  the  latter  haying  died  in  April, 
186S.  the  homestead  was  set  apart  by  the  Probate  Court  for  tbe  benefit 
of  the  defendant  and  her  children,  and  afterwards  the  defendant  executed 
a  mortgage  upon  the  premises. 
Held,  That  under  the  fourth  section  of  the  act  of  1862,  the  homestead  prop- 
erty yested  absolutely  In  the  defendant,  and  that  her  mortgage  was  yalld; 
held.  Iwrthtfr,  that  It  was  a  serious  question  whether,  if  the  law  were  other- 
wise, tbe  defendant  ought  to  be  allowed  to  set  up  the  defense  offerod  In 
this  tase.— /d. 

7.  Id. —  Casb  DisTXNoniBHBD. —  The  'Mtiiaio  of  Headen,  62  Cal.  297,  does  not 
cbauM  the  rule  in  Rich  y.  Tuhha,  41  id.  84.— /d. 

%  IToMBSTnAD  —  Succession. —  Under  section  4  of  the  Homestead  Act  of  1862. 
the  komestead  selected  by  the  husband  and  wife,  or  either  of  them,  upon 
the  death  of  either,  yests  absolutely  In  the  surylyor  and  Is  subject  to  his 
Vb^  iubaequently  contracted. —  Watton  y.  HU  Creditor;  666. 
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HOMESTEAD    (Contlnned). 

9.  Id.—  Id.—  The  fact  that  the  Probate  Court,  after  the  death  of  the  wife, 

seu  the  property  apart  as  a  homestead  for  the  benefit  of  the  aarTlTing  bus- 
band  and  children  does  not  affect  the  question.  The  purpose  and  effect 
of  the  order  Is  merely  to  relieve  the  property  from  administration,  and  It 
does  not  affect  the  title.—  Id, 

10.  Homestead — Fkaud  as  to  Cbbditobs  —  Constbdctiti  Tbust  —  Subroga- 
tion —  MoBTOAOB  —  Pabtnbbship. —  M.  ft  8.  were  partners  until  Septem- 
ber 24th,  1860,  when  the  firm  was  dissolved  by  mutual  consent.  M.,  being 
the  owner  of  a  house  and  lot  upon  which  there  was  a  mortgage,  his  wife, 
on  September  16th,  1880,  filed  a  declaration  of  homestead  thereon:  and  on 
the  next  day  M.  secretly  and  surreptitiously  drew  from  the  assets  of  thf) 
firm  a  sum  of  money  (there  being  at  the  time  nothing  due  from  the  firm 
or  from  S.),  out  of  which  he,  on  September  27th,  paid  off  and  discharged 
the  mortgage  Hen.  In  an  action  by  8.  against  M.  and  wife,  to  obtain  a 
decree  adjudging  a  Hen  upon  the  land  paramount  to  the  homestead  right  for 
the  amount  paid  In  discharging  the  mortgage:  Held,  that  the  plaintiff  was 
entitled   to  the  relief  demanded. —  Bhitm  ▼.  MePherson,  696. 

Bee  VoBBCLOBUBB,  2;  Mobtqaob,  2,  ft,  T. 

HOTBLw     See  Piztcbbs.  1-8.  7. 

HUSBAND  AND  WIFE. 

1.  Husband  and  Wifb  —  Common  Pbopbbtt  —  Contbtancb  in  Pracd  op  Wtra 
—  Involu.htabt  Tbcster  —  SunnoGATiON. —  G.,  the  husband  of  the  plain- 
tiff—  pending  a  suit  for  divorce  brought  by  him  (which  was  afterwards 
dismissed)  —  made  an  assignment  of  certain  notes  and  mortgages,  without 
consideration  and  upon  a  secret  trust,  in  favor  of  himself,  with  intent  to 
defraud  the  plaintiff  of  her  right  In  them.  Prior  to  the  assignment  the 
notes  and  mortgages  were  redeemed  by  O.  from  a  pledge-holder  —  in  whose 
hands  they  were  —  with  money  of  the  plaintiff  which  he  bad  in  his  pos- 
session, 
ffeld.  By  using  the  property  of  the  plaintiff  to  redeem  the  notes  and  mort- 
gages. G.  became  a  trustee  for  bis  wife,  and  she  was  entitled  to  be  sub- 
rogated to  the  Hen  of  the  pledgee.— dfreliitfr  t.  Grefner,  115. 

S.  Id. —  Id. —  Id. —  A  wife  can  not  maintain  an  action  while  the  marriage  bond 
exists,  to  set  aside  a  transfer  of  the  common  property,  made  by  the  hus- 
band for  the  purpose  of  defrauding  her.  (Mobrison,  C.  J.,  and  Mraics, 
J.,  dissenting.)  — /d. 

8.  Id. —  Id. —  Id. —  Action  Quia  TiitErr. —  Probably  an  action  would  be  main- 
tainable by  the  wife»  while  the  coverture  exists,  of  the  character  of  a  bill 
fuia  timet,  to  procure  an  Injunction  to  restrain  the  husband  from  carry- 
ing out  a  threatened  fraudulent  transfer  of  such  property  which  would 
result  In  loss  to  her,  or  to  compel  the  fraudulent  donee  or  grantee,  with 
notice  of  the  fraudulent  Intent,  to  give  security  to  satisfy  any  claim  which 
•he  may  be  found  to  have  to  It  on  the  settlement  of  the  affairs  of  the 
community,  when  the  marriage  tie  has  been  dlsa^rtd. — 14, 

IDEM  SONAN8.    See  Wilu  t. 


Digitized  by  VjOOQIC 


688  Injunction. 


IDENTIFICATION  OF  PAPERS.    See  Appbal,  4. 

IHHATBRIAL  ERROR. 

1.  iMMATnzAL  Bbbor  —  Cbiminal  Law. —  A  Judgment  In  a  criminal  case  will 
not  be  reyereed  for  tlie  failure  of  the  Court  to  inform  the  defendant  that 
If  he  intended  to  challenge  an  individual  Juror  he  must  do  so  before  the 
Juror  l8  sworn.  If  it  appears  that  the  defendant  was  not  prejudiced  by 
the  omission. — People  t.  Mortier,  262. 

IMPROVEMENTS  ON  MORTGAGED  PREMISES.     See  Watu  Rights,  SL 

IMDBMNITT  BOND,  DAMAGES  ON.     See  Shiuff. 

INDICTMENT. 

1.  Indictment  —  Bubolabt. —  An  indictment  for  burglary  which  charges  that 
the  defendant  entered,  etc.,  with  intent  to  commit  a  felony,  without  stating 
what  particular  felony,  does  not  state  any  offense. — People  ▼.  Xeiwn,  104. 
See  Iniobmation;  Pbbjurt;  Bbfultubb,  Violation  or. 

INFORMATION. 

1.  iRfOBXATXOM  —  iNDiCTinNT. —  An  information  or  indictment,  charging  th« 
same  offense  in  different  forms  under  different  counts,  most  clearly  show 
that  the  matters  set  forth  in  the  different  eonnts  are  descriptive  of  one 
'hnd  the  same  offense. —  People  ▼.  Oarola,  102. 

2.  INFOBHATION  —  Dkmubbbb  —  CBIMINAL  Pbacticb. —  The  Objection   that  an 

Information  does  not  comply  with  sections  950,  OSl,  and  052  of  the  Penal 
Code,  should  be  raised  by  special  demurrer;  it  can  not  be  done  by  gen- 
aral  demurrer,  or  by  motion  In  arrest  of  Judgment. —  People  ▼.  Feileii,  21S. 

INJUNCTION. 

1.  Injunction — ATTACHMmr — Bzbcution  —  Lbtt  —  Innocbnt  Purcbassb  — 
NoncB. —  S.,  to  secure  a  note  to  the  plaintiff  for  Ave  hundred  dollars, 
executed  to  it  an  assignment  of  certain  certificates  of  stock  (o(  the  value 
of  seven  hundred  dollars),  and  a  power  of  attorney  authorizing  tb« 
assignee  to  cause  the  proper  transfer  of  the  stocks  on  the  books  of  the 
company.  The  defendant  D.,  as  Sheriff,  at  the  suit  of  the  defendant  W. 
against  S.,  levied  an  attachment,  and  subsequently  an  execution  upon 
the  stock,  which  still  stood  on  the  books  of  the  corporation  In  S.*s  name. 
Heid,  That  the  Interest  of  S.  was  subject  to  sale  under  the  execution ;  that 
though  a  purchaser  at  the  sale  without  notice  of  the  previous  ssslgnment 
to  the  plaintiff  would  take  the  stock  discharged  of  the  plaintiff's  Hen, 
yet  the  plaintiff  had  it  in  its  power  at  the  start  to  avoid  this  danger  by 
causing  a  proper  transfer  of  the  stock  on  the  books  of  the  corporation* 
and  might  still  avoid  it  by  seeing  that  the  purchaser  at  the  execution  salt 
took  with  notice  of  its  lien,  and  perhaps  by  other  means,  but  that  It  was 
not  entitled  to  an  injunction  to  prevent  a  sale  of  whatever  interest  !•• 
mained  in  S.—  Parmen'  Natkmta  Ocld  Boa*  t.  WUeom,  600. 

See  Sale  or  Real  Pbopbbtx. 
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IN80LVENCT.    See  Publication  of  Nonci ;  RicBmtt,  1,  2,  8. 

INSURANCE. 

1.  INSOBANCB — Application — ^Wabsantt. —  When  a  poUcj  of  Insarance  retain 
to  the  application  and  makes  it  a  part  of  the  policy,  any  breach  in  the 
conditlone  or  repretentatlone  which  are  warranted  avolda  It — Robert*  t. 
The  ^tna  Ineuranoe  Company,  88. 

1.  Id. —  In. —  Id. —  iNSTaucnoNS. —  The  application  contained  the  qnestion : 
**  Is  there  any  incendiary  danger  apprehended  or  threatened  T*  and  the 
answer,  **  No  ;'*  snd  the  answer  alleged  that  this  representation  was  false 
and  fraudulent  in  this,  that  incendiary  danger  was  apprehended  by  the 
applicant.  A  demurrer  to  the  answer  was  overraled,  and  the  Court  in- 
structed the  jury  in  effect  that  if  the  fact  alleged  was  proved,  they  should 
find  for  the  defendant.    Heid,  no  error. —  Id. 

8.  Id. —  Id. —  Id. —  Matbbialitt  of  Byidbncs. —  On  the  trial,  the  testimony  of 
a  witness,  that  the  premises  had  been  partly  burned  prior  to  tlie  sppllca- 
tion,  was  admitted  over  the  objection  of  the  plaintiff.  Held,  that  the 
Court  was  not  prepared  to  lay  that  this  circumstance  —  though  In  Itself 
«f  trifling  import  —  in  no  degree  tended  to  show  that  the  applicant  liad 
apprehension  of  Incendiarism. —  Id, 

INSTRUCTIONS. 

1.  CoNTRADICTOBT    INSTBDCTIONS — DlSCBIPTION    IN    DBBD— CONSTBOCTION. A.« 

being  the  owner  of  a  tract  of  land,  made  a  conveyance  to  O.,  who  con- 
veyed to  A.'s  wife.  In  an  action  of  ejectment,  the  plaintiff  claiming  as 
heir  of  A.,  and  the  defendants  as  successors  In  Interest  of  A.'s  wife  under 
a  mortgage  made  by  her  after  his  death,  and  a  foreclosure  —  It  was  ad- 
mitted that  the  mortgage  and  foreclosure  deed  Included  the  land  In  contro- 
versy,  and  the  questions  Involved  were  whether  the  deed  to  O.  also 
included  the  land,  and  if  not.  whether  the  plaintiffs  were  barred  by  the 
Statute  of  Limitations,  and  the  court  Instructed  the  Jury  on  the  first 
point,  at  the  requost  of  the  plaintiffs,  that  where  there  Is  a  general  de- 
scription, and  a  specific  description  by  metes  and  bounds,  the  latter  must 
prevail ;  and.  at  the  request  of  the  defendants,  that  where  land  In  a  deed 
is  well  described  by  name  or  other  general  description  and  jthere  Is  added 
by  way  of  reiteration  or  afllrmatlon  a  particular  description  by  metes 
and  bounds,  which  Is  inconsistent  with  the  general  description,  the  par- 
ticular description  must  be  rejected.  Held,  that  the  Instructions  of  the 
Court  upon  this  point  were  contradictory,  and  Judgment  reversed. —  Aguirre 
V.   Alegander,  21. 

X  Id. —  Id. —  Id. —  Tbnant  in  Common  —  Advbrsb  Possession  —  Mistakb  in 
Dbed  —  Dbclaration  —  BviDBNCB. —  Thsso  subjects  discussed  in  the  sev- 
eral opinions  of  the  Judgea —  Id, 

8.  INSTBUCTION  —  Cbiminal  Law. —  The  Court  charged  the  Jury  that  before  con- 
viction the  persuasion  of  guilt  produced  by  the  evidence  ought  to  amount 
to  almost  a  certainty,  or  to  such  a  moral  certainty  as  convinces  the  minds 
of  the  Jury  as  reasonable  men.  Held,  that  the  instruction,  although  not 
satisfactory  was  not  erroneous. —  People  v.  Be^,  212. 

Vol.  LVIII— 44 


Digitized  by  VjOOQ IC 


690  JuDGB,  Disqualification  of. 

INSTRUCTIONS  (Continued). 

4.  Instruction  —  Sblf-Dbtensb  —  Cuminal  Law. —  It  Is  error  to  Inttraet  tlie 
Jury  In  a  trial  for  murder  that  In  order  to  justify  a  person  In  klllfos  an- 
other In  self-defense.  It  must  appear  that  the  danger  was  so  urgent  sind 
pressing  that  In  order  to  sare  his  own  life,  or  to  prevent  his  reoeivlns 
great  bodily  harm,  the  killing  of  the  deceased  was  absolutely  necessary. 
People  T.  Flahave,  249. 

5.  Id. —  Id. —  Id. —  McKlnstry,  J.,  concurring;,  was  of  the  opinion  that  it  Is 
erroneoua  to  instruct  a  jury  to  the  effect  that  a  homicide  can  newer  be 
justified  on  the  ground  of  self-defense  unless  the  person  klllsd  was  tlie 
original  assailant. —  Id, 

d.  Id. —  Crxiixnal  PBACricn. —  McKinstry,  J^  concurring,  was  of  the  opinion, 
that  papers  purporting  to  be  instructions  Inserted  by  the  clerk  In  a 
record  in  a  criminal  case,  can  not  be  considered  unless  authenticated  by 
the  indorsement  of  the  Court. —  Id. 

7.  iNBTBUCTiON  —  Wbitino. —  In  giving  an  instruction  in  a  criminal  case,    C2i« 

Court  read  certain  sections  of  the  Tenal  Code,  and  designated  them  by 
their  numbers  only.  Held,  to  be  compliance  with  the  law  requiring  In- 
structions to  be  In  writing. —  People  v.  Mortier,  262. 

8.  Id. —  Id. —  Shabpstkin,  J.,  McKee,  J.,  and  ^(cKinstbt,  J.,  were  of  oplnlos 

to  the  contrary. —  Id, 

See    DivjBBsiON    of    Watbb;    Insurancb,    2;    Swamp    and   Oykbwuowmd 
Land.  2. 

INTEREST.    See  Estates  of  Deceased  Pbbsons,  2,  8. 

INTERVENTION.    See  Complaint,  S-6  ;  Mobtoagb,  2. 

INVOLUNTARY  TRUSTEE.     See  Husband  and  Wife,  1* 

IRREGULARITY.    See  Election,  Contest  of,  4,  6. 

IRRIGATION.    See  Constitutional  Law,  1,  2. 

JOINDER  OF. PARTIES.    See  Jurisdiction,  8,  4,  8. 

JOINT  DEFENDANTS.    See  Judgment,  2,  8. 

JOINT  PROMISSORY  NOTE. 
1.  Joint  Promissoby  Note  —  Subvitino  Joint  Makes  —  Judovemt — Mebobb 
—  Release  —  Estates  of  Deceased  Pebsons. —  In  an  action  against  the 
survivor  of  two  joint  makers  of  a  note,  the  defendant  pleaded  that  the 
note  had  been  presented  to  the  administratriz  of  the  deceased  maker  and 
allowed  as  a  claim  against  his  estate:  Held,  that  the  facU  pleaded  did 
not  constitute  a  defense. —  Louie  ▼.  THsoony,  804. 

JUDGE,  DISQUALIFICATION  OF. 
1.  Disqualification  of  Judge  —  Construction  of  Code. —  The  provision  of 
f  170.  Code  of  Civil  Procedure,  *'  that  no  Justice,  Judge,  or  Justice  of  the 
Peace  shall  sit  or  act  In  any  action  or  proceeding  to  which  he  Is  a  party 
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JUDGE,  DISQUALIFICATION  OF   (Contlnned). 

or  In  whlcb  he  1«  Intontted,*'  should  not  rocolTO  a  toehnleal  or  strict  eon- 
stmctlon.  bot  rather  one  that  Is  broad  and  liberal.—  Varth  Blaom/Md  Orovei 
MiMng  Company  ▼.  K9y%er,  815. 

9.  Id. —  Id. —  Injunction. —  The  prohibition  does  not  extend  to  cases  where 
the  Interest  Is  simplj  in  some  question  or  questions  of  law  InrolTed  In  the 
controversy,  or  when  It  Is  Indirect  and  remote;  but  it  extends  to  all 
cases  where  the  Interest  of  the  Judge  Is  a  direct  and  Immediate  Interest 
in  the  result  of  the  action.  In  an  action  for  an  injunction,  where  the 
property  of  the  Judge  was  equally  subject  to  injury  by  the  acts  sought 
to  be  enjoined  as  the  property  of  the  plaintiff,  and  where  the  injunction 
sought  would  equally  protect  his  property:  BtM,  the  Judge  was  dlsqual- 
liled.—  Id, 

S.  Id. —  Id. —  Pbohibition. —  A  writ  of  prohibition  will  lie  to  restrain  a  Judge 
from  proceeding  In  an  action  fn  which  he  is  disqualified  by  reason  of  in- 
terest, although  the  Court  orer  which  he  presides  may  have  Jurisdiction 
of  the  cause. —  Id. 

4.  Id. —  ID. —  Id. —  Spbbdt  and  adbqoatb  RaiinDT. —  Btid,  that  in  the  case 
at  bar,  an  appeal  would  not  be  a  speedy  and  adequata  remedy. — Id, 

JUDGMENT. 

1.  juookf  SNT  — -  EsTOPPBL — St^ti  Lucds. —  Upoo  an  application  for  a  writ  of 
mandamtis  to  the  defendant  as  Register  of  the  State  Land  Office,  direct- 
ing him  to  lasue  to  the  plaintiff  a  certificate  (under  i  8671  of  the  Political 
Code)  for  fifty-one  dollars  and  ten  cents,  money  paid  upon  a  certificate 
of  purchase  for  land,  alleged  not  to  be  the  property  of  the  State,  It 
appeared  that.  In  an  action  by  the  State  against  the  then  holder  of  the 
certificate.  Judgment  had  been  rendered  for  closing  the  interest  of  the 
holder  and  annulling  the  certificate. 
Beld,  that  the  matters  InToWed  In  this  proceeding  were  necessarily  passed 
upon  and  adjudicated  in  the  action  referred  to,  and  that  the  holder  of 
the  certificate  and  his  assignees  were  estopped. —  Hart9hom  v.  ShanKlin,  248. 

9.  Tort — Exxcotion — Judohint — Aptbal. — The  plaintiff  recoTered  Judgment 
agslnst  two  defendants  for  damages  alleged  to  hare  been  caused  by  their 
negligent  act;  and  upon  appeal  of  one  of  the  defendants  the  Judgment 
as  to  him  was  reversed. 
B^ML,  That  the  plaintiff  was  entitled  to  execution  against  the  other  defend- 
ant—  "SiohoU  ▼.  Dunphy,  605. 

t.  Id. —  Casi  Bxplainbd. —  The  ease  of  JfoCool  ▼.  JfoAoiiey,  84  Cal.  491,  is 
unlike  thia— /d. 

Bee  Ambndmbnt,  2;  Dbtault;  Dmiuaan,  1,  2;  Foxicn  Adjudicatiox  ; 
Hombbtiad,  1;  Joint  Pbohibbobt  Noti;  Quibt  Titli,  Actiom  so; 

SPBCIFIC  PBBPOBlf  ANCn,  4,  6. 

JUDGMENT  FOB  DBFICIBNCT.     See  MoBTOAOa,  ft. 
JUDGMENT  IN  PARTITION.     See  Biqbt  or  Wat,  1-4. 
JURISDICTION. 

L  JITMBDXCTION  —  ACTION  TO  RiCOTm  BSAL  fltBTATI  —  CONaTBUCTlOII  OT  COW- 

■mrnnoif.—  section  5  of  article  ▼!  of  the  ConstlmtloB  la  proapecti?a  only 
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JURISDICTION   (Continued). 

In  Its  operation. —  Owmee  r.  The  Buperior  Oomrt  of  the  Oitw  and  CauMtp  •/ 
Sim  FranoUoo,  88. 

2.  lo. —  Id. —  lo. —  The  Superior  Court  of  the  City  and  County  of  San  Wnndkaco 
Ifl  the  successor  of  the  late  Fifteenth  District  Court  for  that  cftjr  and 
county,  and  succeeded  to  the  Jurisdiction  of  all  cases  pending  In  that 
court  when  abolished.  Held,  accordingly,  In  an  action  pending  In  the 
latter  court  to  recoyer  the  possession  of  real  estate  situate  in  the  county 
of  Sonoma,  that  upon  the  abolition  of  that  court  the  Superior  Coart  ne- 
qulred  jurisdiction  of  the  ease. —  Id, 

8.  JOBiBDicTioM  OF  SuPBBiOB  CouBT. — ^Ib  an  ftctioB  upoB  Separate  and  divtlnet 
promises  of  several  defendants,  contained  In  one  Instrument,  to  pay  re- 
spectlyely  sums  less  than  three  hundred  dollars.  Heid,  that  the  Saperlor 
Court  did  not  have  jurisdiction. —  Thomoe  t.  Andertam,  99. 

4.  Id. —  JoiMnn  of  PAsnis. —  Bectioo  888,  Code  of  CItII  Procedure,  permits 
persons,  severally  liable  on  the  same  obligation  or  Instrument,  to  be  Joined 
as  defendants  in  Superior  er  Justices'  Courts,  as  the  amount  Involved  may 
five  jurisdiction  to  the  one  or  the  other. —  Id. 

Si.  Id. — Id. — Cabi  DiSTiNOUisHaD. — In  People  t.  Love,  25  Cat  620,  each  of  the 
defendants,  against  whom  judgment  was  rendered,  was  liable  In  a  aam 
exceeding  thre  hundred  dollars. —  Id, 

&     CbBTXOBABI JUBISDICTIOM CONTBlf FT  —  FOBllBB     ADJDDICATION. UpOD 

a  proceeding  against  a  party  for  contempt,  the  defense  was  a  former  adjadl- 
cation  of  the  same  matter,  but  the  Court  adjudged  the  party  guilty. 
Bold,  That  the  defense  did  not  go  to  the  jurisdldtion  of  the  Court  and  that 
the  ruling  could  not  be  reviewed  upon  certiorari.— ifiilr  v.  The  Superior 
Court  of  Contra  Oo$ta  County,  861. 

Bee  CONBTBUCTiON  OF  Will;   Blbctzoit,  Gontist  of,   2;  Judqb,   1-4; 
Pbobibxtion;  Rbcbivbb,  2;  Tbubtb  fob  Chabxtablb  Pubpo8B8,  11«  12. 

JUROR. 

L  JuBOB  —  Cbiminal  Pbactxcb. —  A  Judgment  will  not  be  reversed  en  the 
ground  that  a  juror  was  not  on  the  assessment  roll.  In  a  case  where  the 
competency  of  the  juror  was  not  objected  to  when  the  juror  was  eallad. 
—  People  ▼.  Mortier,  262. 

JUSTICE  OP  THE  PEACE. 

L  JosTXCB  of  Pbacb  —  Judicial  Officbb. —  Justices  of  the  Peace  are  judicial 
officers  within  the  meaning  of  section  10,  article  zzil,  of  the  Constitution. 
-■^  People  em  rel,  Pennie  v.  Ran9om,  658. 

2.  Id. — ^ID. — ^ID. — Election. — Justices  of  the  Peace  are  officers  whose  election 
the  Constitution  requires  to  be  held  in  1879,  and  afterwards  in  even-num- 
bered years. —  Id. 

8.  Id. —  Elbction  —  Constitutional  Law. —  The  act  of  1880,  amending  sec- 
tions 84,  108,  and  110  of  the  Code  of  ClvU  Procedure,  Is  constitutional. — Id, 
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JT78TICB  OF  THE  PEACE   (Continued). 

4.   JOSTICBS  OF  TUB  PBACB  —  CONSTITUTIONAL  L^W BLBCTIONS. —  The  PtfOpltf 

em  rel.  Pennie  ▼.  Ransom,  supra,  508,  ailirmed. —  BUhop  ▼.  The  OotmoU  of 
the  City  of  Oakland,  572. 
6.  Id. —  Id. —  Id. —  Cities  —  Local  ob  Spbcial  Laws  —  Gbnbbal  Laws — Vm^ 
INITIONS. —  The  provitlons  of  section  103  of  the  Code  of  CWU  Procedure,  rs> 
Isting  to  the  election  of  Justices  of  the  Peace  In  cities.  Is  s  genersi  and  not 
a  special  or  local  law,  and  Is,  therefore,  not  In  contravention  of  sny  of  tbs 
provisions  of  article  Iv  of  the  Constitution,  or  of  the  provisions  of  ssctlon 
8,  article  xl;  nor  are  they  In  contravention  of  section  11,  article  tI,  o<  tks 
Constitution : 
Beld,  accordingly.  That  It  was  the  dnty  of  the  defendant  to  proirMs  tks 
plaintiff  —  a  dty  Justice  of  the  Peace  —  with  a  sultahls  office. —  td. 

•.  JUBTICBS    OF   THB    PBACB  —  CiTIBS  —  CONSTITUTIONAL    LAW BlACTIOICS — 

Local  ob  Spbcial  Laws  —  Gbmbbal  Laws  —  Dbfinitionb.  —  Bishop  t. 
The  Council  of  the  CHtp  of  OahUtnd,  supra,  672,  affirmed.-^  «fs»te  v.  Thm 
Oounca  of  the  dtp  of  OaJdand,  670. 
T.  Id. —  Id. —  Salaby  of  Citt  Justicb  —  Constbuction  of  Codb. —  It  Is  tte 
Intention  of  section  103,  though  not  expressly  so  stated,  that  the  saUrlsa 
of  city  Justices  of  the  Peace  shall  be  paid  by  the  city  for  which  they  an 
elected,  and  also  that  they  shall  be  paid  monthly. —  /J. 

JUSTICE'S  COURT,  APPEAL  FROM.     See  Apfbal,  1 ;  Covflaint,  1 ;  Umm» 
TAKING  ON  Appeal. 

JUSTIFICATION.    See  Recovbct  of  Pcbsomal  Phopbbtt,  Action  pob. 

LACHES.     Se«  Rbcallino  RmiTTiTom. 

LAND,  DEFINITION  OF. 

1.  Land  —  Definition  —  Bzbcution  —  Attachicbnt.— The  term  ''land**  «^ 

braces  all  titles,  legal  or  equitable,  perfect  or  Imperfect,  Including  such 
rights  as  He  In  contract  —  those  which  are  executory  as  well  as  those  whldi 
are  executed.  Any  Interest,  therefore.  In  land,  legal  or  equitable.  Is  sah- 
ject  to  attachment  or  execution. —  Fish  v.  FowUe,  373. 

2.  Id. —  Id. —  Id. —  Id. —  Mobtgagb. —  F.   holding  a  contract  to  purchase  land 

from  G.,  his  Interest  was  sold  onder  execution  and  purchased  by  the  In- 
tervener, who,  after  receiving  his  deed,  In  due  time  tendered  the  balance 
of  the  purchase  money  to  G.  snd  demanded  a  deed.  G.  refused  to  re- 
ceive the  money  or  to  make  the  deed,  and  In  execution  of  bis  contract 
conveyed  the  land  to  the  wife  of  F.  and  to  B.  F.,  the  wife  of  one  of  the 
plaintiffs  —  to  whom  also  a  tender  of  the  money  and  a  demand  for  a  deed 
was  made  by  the  Intervener.  Afterward  B.  F.  conveyed  to  F.  and  his 
wife,  and  they  executed  a  mortgsge  to  the  plaintiffs  to  secure  the  con- 
sideration for  the  conveyance. 
Held,  In  an  action  for  foreclosure,  that  the  Intervener,  upon  paying  Into 
Court  —  to  be  applied  to  the  payment  of  the  mortgage  debt  —  the  amonnt 
of  the  principal  and  Interest  due  to  the  defendauts  for  the  purchase 
money  paid  under  the  contract  of  sale,  was  entitled  to  a  cancellation  of* 
the  mortgage. —  /d. 
See  Stats  Lanim. 
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landlord  and  tenant.  • 

1.  Lakdlobd  and  Tenant  —  Bstoppbl.-^  The  defendant  opon  the  facts  teund 
held  to  be  estopped  to  deny  the  tlUe  of  the  plaintiff.— LatalUM#  t.  Ommtm 
Borbara  Ooe  Co.,  4. 

See  RiNT,  AcnoM  lou 

I^TERAL  SUPPORT. 

L  IJLTEBAL  SuppoBT  —  MiNiNO  Cfjiiic  —  DAiCAon. —  The  plaintiff  and  defend- 
ant being  the  owners  of  adjoining  mining  clalnia»  of*  the  kind  known  as 
**deep  diggings,"  and  which  are  worked  bj  the  hydranllc  proceea — ttaa 
latter  In  mining  its  own  ground  washed  awaj  the  gravel.,  so  that  the  tenk 
caved,  and  a  portion  of  the  plaintirs  claim  fell  npon  the  groond  of  the 
defendant,  and  was  washed  away  and  the  gold  extracted  by  it;  hot  tha 
Value  of  the  gold  extracted  was  much  less  than  the  necessary  cost  of  «x- 
tracUng  it 

Held  (in  an  action  for  damages)  :  The  doctrine  of  lateral  support  does  not 
apply  to  cases  like  the  present  where  the  very  purpose  of  locating  ttas 
ground,  both  on  the  part  of  the  plaintiff  and  the  defendant  was  to  tear 
it  down  and  wash  It  away,  and  therefore  the  defendant  was  not  liable. 

The  defendant  would  be  liable  for  the  amount  of  gold  taken  from  the  graTSl 
that  fell  from  the  plaintiff's  claim,  but  for  the  fact  that  Its  value  was  less 
than  the  necessary  cost  of  extracting  It — HendrUOf  v.  Spring  YaXU^ 
Mining  and  Irrigation  Company,  190. 

LAW  OF  ANOTHER   STATE. 

1.  Law  of  Anothir  Stati  —  Psssumption. —  In  the  absence  of  any  sUtemsnt 
to  the  contrary  It  is  assumed  In  this  ease  that  the  law  of  New  York  ta 
regard  to  the  issuance  of  letters  to  one  of  two  or  more  executors  a^ 
pointed  by  a  will,  and  his  power  to  act  as  sole  executor,  is  the  same  aa 
in  this  State. —  Broyon  v.  Bam  Frsaoteeo  dot  €fa„  426. 

LEGAL  TITLE.     See  Patkct,  S. 

LEVY  OF  ATTACHMENT  AND  EXECUTION.     Bse  iNJDHCSloa. 

LIEN.     See  Mobtqagi,  6. 

LIMITATIONS.   STATUTE  OF. 

1.  Statutb  of  Limitations  —  FoBscLOSuna  of  Mobtoaob  —  Pabtibs — Suprui- 
MENTAL  Complaint  —  Ambndbd  Complaint  —  Dbmurbbb  —  Practicb. —  In 
an  action  commenced  May  27th,  1878,  to  foreclose  a  mortgage,  which  fail 
due  June  11th,  1874  —  in  which  the  mortgagor  alone  was  made  defendant 
—  judgment  was  rendered,  and  the  mortgaged  premises  sold  under  execution ; 
but  afterward,  on  motion  of  the  plaintiff,  the  sale  and  judgment  were  set 
aside,  and  on  May  8d,  1880,  the  plaintiff,  by  leave  of  the  Court  filed  a 
supplemental  complaint,  setting  up  a  conveyance  of  the  mortgaged  premises 
to  H.  and  others,  by  the  mortgagor,  made  and  recorded  prior  to  the  suit  and 
making  them  and  a  subsequent  grantee,  parties  to  the  action. 
Held:  By  moving  In  the  original  action  to  make  the  subsequent  grantees  of 
the  mortgagor  parties  to  the  action,  the  plaintiff  followed  the  couras  of 
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LIMITATIONS,  8TATUTB  OF  (Ctontinned). 

procedure  approved  in  previous  declBioiw  of  dils  Court ;  bat  It  WM  too  Uto 
to  resort  to  a  remedy  against  new  parties  In  aid  of  a  cause  of  action  which, 
aa  to  them,  was  barred  by  the  SUtute  of  Limitations;  and  their  demurrer 
on  that  ground  was  rightly  sustained. —  Jefftf  ▼.  Oooh,  147. 
2.  Id. —  Id. —  Id. —  Id. —  Id. —  Id. —  Grantees  of  a  mortgagor,  whose  deed  la  ra- 
corded,  are  owners  of  the  estate  and  necessary  parties  to  an  action  to  foro- 
close  the  mortgage,  and  If  they  are  not  made  parties  until  the  lapiw  of 
time  has  barred  the  remedy  for  the  foreclosure  of  the  Hen,  they  have  the 
right.  Independent  of  their  grantor,  to  plead  the  statute  In  bar  of  tha  action 
against  them. —  Id. 

LOCAL  OR  SPECIAL  LAW.     See  JuaTici  OF  trs  Fbaoi.  5»  6b 

LOCATION.     See  FATUfT,  3;  Rksultimo  Tbu8T,  t. 

LOCUS  IN  QUO,  VIEW  OF.     See  Blkction,  Co2<rraaT  op,  & 

LOS   ANGELES  CO..   SX7PBRINTENDBNT  OF   IRRIGATION   FOR.     See  COW- 
BTiTunoKAL  Law,  1,  2. 

LOS  ANGELES  RIVBR.    See  Watr  Rights,  1. 

MATBRIALITY  OF  BVIDBNCB.     See  Iksubancb,  8. 

MEASURE  OF  DAMAGES.  See  DAMAoas,  2 ;  UimiaTAKllfa  TO  RHJUas  AvcaOU 

MINT,  2. 

MENTAL  COMPETENCY.    See  Patbht,  4-1. 

MEXICAN  CLAIM.     See  Patbmt.  4,  7. 

MEXICAN  GRANT,  CONFIRMATION  OF. 

1.  CoifFiRif  ATTOM  OF  Mbxican  Gbant  —  PATB3fT  —  JuBiaDiCTioiff.—  In  an  actlcB 
of  ejectment  —  the  plaintiff  deralgnlng  title  under  a  patent  Issued  for  a 
confirmed  Mexican  grant — the  defense  was  that  the  land  In  controversy 
was  not  Included  In  the  petition  of  the  claimant  to  the  Land  Commission- 
ers. HtlA,  that  the  Commissioners  and  the  Court  which  aiErmed  their 
decree,  had  Jurisdiction  to  determine  what  land  waa  Included  In  tha 
claim,  and  that  the  decree  of  confirmation  and  the  patent  lasued  In 
ance  thereof  was  conclusive  upon  this  point. —  BUinbotk  ?.  Pwrhbu,  8d. 
See  Patent, 

MINING  CLAIM.    See  Latral  Suffost. 

MISNOMER.    See  ELBcnoir,  CoNrmT  of,  8,  10 

MISREPRESENTATIONS.     See  Fkaud,  1,  2. 
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MISTAKE. 
1.  Mistake  —  Mobtoagk. —  In  an  action  to  foreclose  ft  mortgage,  czecutcd  by  ft 
husband  and  wife,  upon  ft  portion  of  the  homestead,  the  Court  fonnd  thftt 
the  wife.  In  executing  the  mortgage,  was  made  acquainted  with  tbe  lite- 
ral contents  of  the  Instrument,  bnt  did  not  intend  to  include  ft  certftln 
portion  of  the  land  mortgaged,  and  did  not  suppose  It  was  Included ;  tbftt 
her  mistake  was  caused  bj  the  misrepresentations  of  her  husband,  bat 
that  the  mortgagee  did  not  know  of  snch  misrepresentations,  or  that  her 
Intention  was  otherwise  than  as  expressed  in  the  Instrument  Held,  that 
her  mere  Intention  (uncommunlcated  to  the  mortgagee  either  by  tbe 
writing  itself  or  otherwise)  could  not  control  the  plain  letter  of  her  eon- 
tract—  Stewart  ▼.  Whitlock,  2. 

See  INSTBUCTIONS,  2;  Patbnt,  8. 
MISTAKE  IN  SPBLLINQ.     See  WIL^  8. 

MONEY  PAID  TO  THE  USE  OF  ANOTHER. 
1.  Mo.vcT  Paid  to  the  Use  or  Anotubr  —  Vbbdigt  —  SnmcnxCT  ov  Bvr* 
DENCB. —  Held,  that  the  evidence  In  this  case  wfts  Inaufflclent  to  ■ostsla 
the  verdict. —  Williafn9  ▼.  Montgomery,  270. 

MORTGAGE. 

1.  Mobtgagb  —  Intebbst — FOBBCLOSUBB. —  A  mortgftge  given  es  eeenrltj  for 

the  payment  of  the  principal  of  a  promissory  note  with  interest,  but  con- 
taining no  provision  for  foreclosure  upon  the  non-payment  of  Interest,  can 
not  be  foreclosed  until  the  principal  ram  becomes  due. —  Brodribb  t. 
Tibbets,  e. 

2.  Mortgage  —  Fobbclosubb — Pabtibs — Intbbvention — Hovbstbao. —  In  &n 
action  to  foreclose  ft  mortgage  on  tbe  homestead,  executed  by  the  hoe- 
band,  the  wife  Is  a  necessary  party,  and  If  not  made  a  party  Is  entitled 
to  intervene;  and  In  snch  action  the  question  of  homestead  or  no  home- 
stead may  be  determined. —  Mahury  ▼•  RuUr,  11. 

t.  Id. —  Homestead  —  Abandonment. —  The  execution  by  the  husband  and 
wife  of  a  deed  of  conveyance  of  the  homestead,  absolute  in  form,  but  In- 
tended as  a  mortgage,  is  not  an  abandonment  of  the  homestead,  except 
as  against  an  Innocent  purchaser. —  Id, 

4.  Id. — ^'Fobbclosubb  —  Assignment. —  In  an  action  by  the  alleged  assignee  of 
the  mortgagee,  to  foreclose  a  mortgage  executed  by  the  husband  on  the 
homestead,  the  wife  Intervening  has  no  Interest  In  the  question  of  the 
Talldlty  of  the  assignment,  and  cannot  Interpose  an  objection  by  de- 
murrer to  the  allegations  of  the  complaint  on  this  point —  Id, 

8.  MoBTaAGB  —  Fobbclosubb  —  Judgment  fob  Deficibnct  —  Lien  —  Rbdbmp- 
«noK. —  A  judgment  docketed  for  a  deficiency,  after  the  eale  of  the  mort- 
gaged premises  under  a  judgment  of  foreclosure.  Is  not  a  lien  upon  the 
premises  sold,  If  they  are  purchased  by  any  person  other  then  the  mort- 
gage debtor. —  Black  v.  Gerichten,  58. 

6.  Id. —  Case  Distinguished. —  Frink  v.  Mmrphw,  21  Cal.  108. 

7.  Construction  of  Mortgage — Exception — Resetvation — Dbclabation  of 
Homestead. —  A  mortgage  excepted  and  reserved  to  the  mortgagor  his 
homestead  right  and  claim  In  and  to  the  mortgaged  premises,  as  tbe  seme 
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MORTGAGE   (Ocmdnned). 

might  be  appraised  and  aet  off  to  him  according  to  law,  etc.,  bat  In  tmet  the 
homestead  waa  Inyalld,  heOLase  the  declaration  did  not  contain  a  statement 
of  the  estimated  actual  cash  ralue  of  the  premises. 
BMd,  That  the  Intent  was  that  the  mortgage  ahonld  operate  only  on  the  ex- 
cess of  the  Tslue  of  the  premises  over  the  statntorj  exemption.— OrD^mi 

▼.  Trift.  sra 

See  POBScLoaoxa ;  HoMBsnaOb  t-7,  10;  iMnoTnaDm  mr  Mosioaob> 
PnMiaas;  Laitd;  IfiSTAsa. 

ICUNICIPAI.  CORPORATION. 

1.  MuwiciPAL  CoBFOBATioN  —  BXTanaioir  or  CiTT  LiMira  —  OoNaTiTvnoiuL 
Law. —  The  act  of  March   18th,  1878,  extending  the  corporate  UmlU  of 
the  aty  of  Santa  Boaa,  Is  eonstltational^— OMy  •/  8mUa  Bom  ▼.  Oomitmr, 
687. 

See  Sam  PiAvcinoob  S-S. 
mTNICIPAL  ELECTION.     See  San  PBAMClscOk  V 
NATIONAL  BANK  SHARBS.  TAXATION  Or.     See  Taxatioii,  L 
NEGLIGENCE.     See  Dbtaolt. 

NEW  TRIAL. 

» 

1.  Nnw  TuAL  —  Swrrunmrr  or  SvAmnniT  —  Contlict  or  BTXDmci. — 
Downeif  t.  HeUmQn,  82. 

S.  MonoK  vox  Niw  Txial— Noncn  or  PiLtMO  or  Pindings — ^NrANT — Guabo- 
lAX  AD  LEmM  ^  JUDOMBNT  BT  CoxsBMT  —  Pabtitioic. —  After  the  Court 
has  passed  npon  the  partition  made  by  the  referees  and  approred  It,  the 
guardians  of  Infant  parties  are  authorised  to  consent  to  the  judgment  as 
entered,  and  In  such  case  It  is  not  uecessary  to  notify  them  of  the  judg- 
Bent  in  order  to  impose  upon  them  the  obligation  to  move  for  a  new  trial 
within  ten  days  after  the  Judgment,  If  they  could  under  the  clrcumstanees 
prosecute  such  motion. —  Ban  Fernando  Farm  Homegtead  AiMoeiation  t. 
Portar,  81. 

8.    STATBM BNT    OH    MOTION    FOB    NBW    TBIAL  —  SPBCinCATIONS CONTBTBD  — 

Dbtinition. —  A  finding  that  K.  and  wife  conreyed  the  premises  neces- 
sarily Includes  a  finding  of  an  acknowledgment  and  of  every  fact  essential 
to  such  conveyance. —  Letoto  v.  Keltan,  803. 

4.  NBW  Tbial  —  DiscBETioic  or  Coubt  —  CoxsTBUcnoH  or  Dbbd. —  A  deed  de- 
scribed the  northern  boundary  of  a  tract  of  land  as  ''a  line  drawn  from 
a  point  two  hundred  varas  south  of  a  house  occupied  by  a  squatter  named 
Bspejo,  and  passing  to  a  point  at  a  small  creek  (un  arroylto)  about  two 
hundred  varas  south  of  the  house  now  occupied  by*'  the  grantor.  There 
were  at  the  time  of  the  execution  of  the  deed,  and  still  are,  two  creeks, 
each  of  which  had  a  name,  the  one  —  called  the  School  House  Creek  — 
more  than  five  hundred  varas,  and  the  other  —  called  the  Alta  Creek  — 
more  than  one  thousand  eight  hundred  varas  to  the  south  of  that  bouse. 
There  was  also  evidence  tending  to  prove  that  there  was  at  the  time  of  the 
execution  of  the  deed,  a  small  arroyo  about  two  hundred  varas  south  of 
the  house,  traces  of  which  still  remain. 
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NEW  TRIAL  (ConUnaed). 
Held,  that  the  deed  wai  to  be  construed  ai  referring  to  the  small  creek  or 
arroyito  formerly  existing  two  hundred  varas  south  of  the  house. —  Irvimg 
T.  Cunningham,  S06. 

5.  Id. —  Id. —  Where  the  decision  Is  against  the  weight  of  the  eridence.  It  is 
the  duty  oif  the  Court  to  grant  a  new  trIaL  So  held  where  a  ne^r  trlAl 
was  granted  by  the  Superior  Court  In  a  case  tried  In  the  District  Court. — 
Id. 

6.  Niw  TUAL  —  Statimbnt  —  Dismissal  of  Hotion. —  The  dtfendant's  attor- 
neys, upon  receWlng  notice  of  the  decision  of  the  Court  against  them*  and 
before  the  filing  of  the  findings,  served  and  filed  a  notice  of  Intention  to 
moTe  for  a  new  trial,  but  did  not  file  a  statement  until  more  than  forty 
days  thereafter,  and  the  Court  upon  that  ground  dismissed  the  motion  for 
want  of  prosecution. 

BeXd,  That  as  the  motion  could  never  be  heard  there  was  no  error  in  dl»- 
missing  It,  although  an  order  denying  the  motion  might  liavo  been  OQitally 
proper. —  OKa$9  t.  Mvoff,  S48. 

See  Fbauo,  7. 

NONSUIT. 

1.  NoNsurr  —  Opmnro  STAxaiiBifT  —  Covtract  or  Sals  —  Comflaimt. —  H^id* 
That  the  nonsuit  upon  the  opening  statement  of  plalntiflTs  attorney  was 
erroneously  granted. —  Smerton  t.  Weete,  882. 
9.  Id. —  Id. —  It  would  be  much  better  not  to  nonsuit  on  an  opening  statement; 
unless  It  is  clearly  made  and  It  is  plainly  evident  therefrom  that  no  case 
can  be  made  ont. —  Id, 

NOTICE  OF  FILING  OF  FINDINGS.    See  Fistdinqs. 
NOTICE  OF  ILLEGAL  VOTES.    See  Bubction,  Coktbst  of,  K 
NOTICE  OF  OVERRULING  DEMURRER.     See  Waivbb  of. 
NOTICE  OF  SALE.    See  Salb  bt  Tbubtbb,  Noticb  of. 
NOTICE  OF  UNRECORDED  DEED.    See  Tbubt. 
NOTICE,  PUBLICATION  OF.    See  Swahf  and  Ovbbflowbd  Laicd,  8. 
NOTICE  TO  CREDITORS  OF  INSOLVENT.    See  Publication  of. 
NUMEROUS  PARTIES.    Bee  Cokflaint,  1. 

OLOGRAPHIC  WILL. 

1.  Ologbapric  Will  —  Datb  —  Constbuction  of  Coob. —  A  date  Is  enentfal 

to  the  validity  of  an  olographic  will. —  E9taU  of  Martin,  080. 

2.  Id. —  Id. —  Constbuction  of  Will. —  A  recital  In  an  olographic  will  that 
the  testator  is  of  the  age  of  sixty  years,  does  not  constitute  a  date.—-  Id. 

ONE  TWELFTH  ACT.     See   Salabibs  of  Dbfutdm  OF  Supbbintbndbmtb  ov 
Strebts  in  San  Fbancisco,  2. 
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OPENING  ^ATBMBNT.    8e«  NoKsuiT,  1,  2. 

ORDER.    S«e  Appeal^  4. 

PAROL  CONTRACT  TO  CONVBT  LAND.     Se«  Spbcipxc  PmoBMANCa,  t. 

PART  PERFORMANCE.    See  SPicmc  FwttwoRukvcm,  8. 

PARTIES  TO  ACTION.    See  Action  againbt  Num eboob  Paxtibs  ;  Complaimt  ; 

DbFAOLT  ;  FOBBCLOBDBB  ;  JOIHDBB  OF  PaBTIBS  ;  LllIITATIONB,  SXATOTB  OF  ; 

Mxsjoindbb:  MobtqagBp  2;  Qoiar  Titlb,  Actxonb  Ta 

PARTITION. 
1.  Pabtition — Tenant  in  Common — ^Rxqbt  of  Co-tenant  out  of  Pobsbbbion 
TO  Maintain  Action. —  Under  the  Code  of  Civil  Procedure  (S|  762,  759) 
a  tenant  in  common  who  has  never  been  In  the  occupancy  of  the  land  can 
maintain  a  suit  in  partition  against  a  co-tenant  whose  possession  is  adverse 
and  hostile.  The  proceeding  In  partition  is  one  in  which  the  rights  of  all 
parties  maj  be  fully  inquired  into  and  finally  determined. —  Martin  t. 
Walker^  590. 

See  JuDOMiNT  in;  New  Tbial»  S. 

PARTNERS,  ACTION  AGA  INST. 

1.  Pabtnebship — Pbbfebencb  of  Fibm  oteb  iNorriDUAii  Debts—Complaint 
IN  Action  against  Pabtnbbbhip  —  Title  of  Action  —  Pleading  — 
Pbacticb. —  In  an  action  against  the  members  of  a  partnership  upon  a 
joint  and  several  promissory  note,  signed  by  them  individually,  but  not 
with  the  firm  name,  an  attachment  was  issued  and  levied  upon  the  in- 
terests of  defendants  in  the  partnership  property,  upon  which  one  attach- 
ment previously  had  been,  and  others  were  subsequently,  levied  in  ac- 
tions against  the  firm.  Subsequently  the  plaintiff,  under  {  432  of  the 
Code  of  Civil  Procedure,  amended  his  complaint,  by  alleging  the  partner- 
ship of  the  defendants,  and  that  the  note  was  a  partnership  debt;  but 
the  action  still  ran  against  the  defendants  as  individuals,  and  Judgment 
was  entered  against  them  in  that  capacity.  Judgments  having  been  en- 
tered in  all  cases,  the  property  was  sold  under  execution  in  one  of 
the  cases  against  the  firm,  and  the  proceeds  applied  in  satisfaction  of  that 
execution  and  another  In  a  similar  case.  Held,  that  the  money  was  prop- 
erly applied  on  the  executions  against  the  firm  in  preference  to  those  of 
the  plaintiff. —  (7ommerc<al  Bank  of  Lo$  Angeles  t.  MitoheU,  42. 

See  Homestead,  10. 

PARTNERSHIP  PROPERTY.     See  Bzbcution. 

PATENT. 

1.  Patbnt  —  Mexican  Gbant. —  The  patentees  of  a  Mexican  grant  can  not  bo 
permitted  while  the  patent  stands,  to  aver  that  the  complaint  comprised 
other  or  different  lands  from  those  mentioned  tn  the  patent— -  cromir  t. 
Brown,  180. 
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PATENT  (Continued). 

2.  Patint  Issusd  to  Bxscutors  —  Lbgai^  Titlb  —  GomrvTAXca  —  TmitAjir  is 
Common  —  BjacriiCNT. —  In  ejectment  plaintiff  deralgned  title  oiMler  m 
patent  from  the  United  States  to  H.  V.  &  P.  as  ezeeaton  of  9*.  and 
under  a  deed  of  two  of  the  patentees  as  €xecators. 
Held,  that  the  patent  was  valid  and  Tested  the  legal  title  In  the  patentees ; 
that  the  conveyance  of  two  of  the  patentees  as  executors  of  F.  tranaferred  to 
their  grantees  the  legal  title  to  an  undivided  two  thirds  of  the  land  in- 
cluded in  the  deed;  that  It  was  immaterial  whether  they  in  their  deed 
described  themselves  as  executors  or  conveyed  In  their  individual  capacity, 
and  that  it  was  therefore  unnecessary  to  consider  the  validity  of  an  order 
of  the  Probate  Court  for  the  sale  of  the  land.-*  OhrUty  v.  Fisher,  256. 

8.   CONSTBCCTION   0»  PATENT  —  MZSTAKB LOCATION BOUNDABZ. ID  MB    aC^ 

tlon  to  quiet  title,  the  plalnUff  claiming  under  a  State  patent: 
Held,  That  a  mistake  made  in  omitting  to  insert  a  course  In  the  patent  conld 
not  be  corrected  in  this  action. —  Brewer  v.  HouMton,  846. 

4.  Conflict  of  Patints  — >  Mbxican  Claim  —  Bbsebvcd  Land  —  Constboctzow 
OF  Statute. —  The  case  of  Huff  v.  Doyle,  0.3  U.  S.  558,  referred  to  aa  de- 
ciding the  principal  points  of  this  case. —  Pratt  v.  Crane,  533. 

••  to.—  low —  Id. —  Id. —  Conflict  of  Patents —  A  patent  of  the  United  States 
for  land  to  which  It  has  no  title  conveys  none ;  so  held  with  reference  to 
a  patent  of  the  United  States,  Issued  after  the  land  was  listed  to  and 
patented  by  the  State  to  another. —  Id. 

6.  Id. —  Id. —  Id. —  Id. —  Id. — Pacific  RAiLBOAD.^>l7pon  the  filing  of  the  plat  of 
the  Central  Pacific  Railroad,  only  the  racant  odd-numbered  sections  wlUiia 
the  twenty  miles  limit  were  withdrawn,  and  the  even-numbered  sectiona 
remained  subject  to  pre-emption  and  homestead  as  before. —  /ck 

T.  Id. —  Id. —  Id. —  Id.—  Id. —  Id. —  Under  the  third  section  of  the  Act  of  Ooa- 
gress  of  July  22d,  I860,  the  State  selections  confirmed  by  the  act  **  hare 
the  same  force  and  effect  as  the  pre-emption  rights  of  a  settler  on  the  an- 
surveyed  land.*' — Id, 

8b  Patent  —  Location  of  Sioux  Half-Bbbed  Scbip. —  In  an  action  to  quiet 
title,  the  plaintiff  claiming  under  a  United  States  patent,  and  the  de- 
fendant under  a  State  selection,  and  the  evidence  being  sut>atantlally  the 
same  as  In  the  UMted  Statee  v.  Ohagman,  5  Sawy.  528:  Held,  That  the 
patent  was  void,  and  that  the  plaintiff  was  not  entitled  to  recover. —  CAep- 
mea  v.  Poloo*,  653. 
See  Deceased  Pbbson;  Fobmsb  Adjudication,  2;  Mexican  Geamt; 
Wateb  Rights. 

PAYMENT. 

1.  Payment  —  Confuct  of  Bvidbncb  —  Aduissibilitt  of  Bvidekci  —  VImd- 
INOE.—  WMtaker  t.  M€tokM,  882. 
See  Estates  of  Dbceasb)  Pbbsone;  Pbomiseobt  Note. 

PBNAL  CODBk  DEFINITION  OF. 

1.  Definition  —  Penal  Code. —  The  words  Penal  Cods  ia8aa  the  Penal  Code 
of  this  State.~  People  v.  Mortier,  262. 
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PENDENCY  OF  FORMER  ACTION. 
1.   FBITDINCT  OF  FOBIIIB  ACTION  —  CONTBACT  —  CONDITION  PBBCEOBNT  —  YBXT- 

DOB  AND  Vbkdbb. —  H.,  having  purchased  lands  from  the  United  States 
at  prlTate  entry,  with  money  furnished  by  M.,  under  an  agreement  that 
the  two  should  bear  equally  the  expenses  and  be  equally  Interested  In 
the  land,  conveyed  the  lands  to  M.,  and  at  the  same  time  a  contract  was 
executed,  by  which  H.  agreed  to  reconvey  to  H.  an  undivided  half  of 
the  land,  upon  the  repayment  by  the  latter  of  one  half  of  the  purchase 
money  and  expenses  —  which  amount  H.  agreed  to  pay  on  or  before  ths 
expiration  of  two  years  from  date;  but  afterwards  the  certificates  of 
purchase  of  the  lands  were  canceled  by  the  Commissioner  of  the  Land 
Office.  After  the  expiration  of  the  time  for  payment,  M.  brought  sa 
action  against  H.  to  recover  the  amount  due  under  this  contract,  and 
afterwards  —  the  first  action  still  pending  —  brought  this  action  for  ths 
same,  purpose  —  the  complaint  containing  the  allegation  (In  addition  to 
the  allegations  of  ths  ftormer  complaint),  that  the  plaintiff  bad  —  subse- 
quently to  ths  commencement  of  that  action  —  tendered  to  the  defendant 
the  deed  of  reconveyance  provided  for  in  the  contract 
Beld,  That  the  allegation  in  respect  to  the  tender  of  a  deed  was  wholly  imm*- 
terlal,  and  that  the  defendant  was  entitled  to  judgment  upon  Us  plea  s< 
a  former  suit  pending. —  Mot^omery  v.  HartingPrn,  270. 

PERFORMANCE  OF  CONDITION.    See  Condition  in  Dbxd. 

PERJURY. 

1.  PsBJUBT  —  ImncnawT. —  Where  ths  iBdietment  for  perjury  contains  sa 
express  averment  of  the  materiality  of  the  oath,  the  indictment  is  snlB- 
eient  nniess  it  afilnnatively  appears  from  ths  other  averments  that  It  wsa 
immaterial. —  People  v.  BriOiant,  214. 

PERPETUITIES,  DEFINITION  OF.     See  Tbust  won  Chabitabu  Pnaposas. 

PERSONAL  PROPERTY.    See  Action  to  Rscovm ;  Salb  ob, 

PLACE  OF  VOTING.    See  Blbction,  Contbst  or,  4. 

PLEADING.  See  Answbb;  Complaint;  Cboss-complaint ;  Cubb  or  Dbibctbi 
Dxmubbbb;  FBAUDb  6»  •;  JasnncATxoN ;  Pabtnbbship;  SurruBMBXCAft 
Complaint. 

POINTS  OF  COMPASS.     See  SCBOU*. 

POWER  TO  SELU 

L  Salb  or  Stock  bt  Fobbiqn  Bxbcitiob  —  Powbb  to  Sbll  —  Vjlbcutob — 
Will  —  Estatbs  or  Dxcbasbd  Pbbsons. —  It  appeared  from  an  agreed 
case  submitted  to  the  Court  below,  that  B.,  a  resident  of  New  York, 
dying  in  that  State,  by  his  will  gave  his  executors  power  to  sell  snd  con- 
vey all  or  any  of  his  property,  real  or  personal ;  and  that  nnder  this 
power  (the  will  having  been  admitted  to  probate  In  New  York),  the  ex* 
ecutor  In  that  State   (one  only  having  qualified)   sold  to  the  plaintiff,  kf 
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POWER  TO  SELL  (Continued). 

Indorsement  and  delivery  of  the  certlflcates,  certain  sharei  of  eapltal 
stock  of  the  defendant,  a  California  corporation  (which  stood  In  the  naine 
of  B.,  and  the  certificates  of  which  were  In  his  possession  at  the  time  of 
his  death). 
ITeld  (under  9  824,  Ot.  Code),  that  the  title  of  the  plaintiff  was  complete, 
and  that  It  was  not  necessary  to  have  letters  of  administration  Issued  In 
this  State  In  order  to  obtain  a  transfer  on  the  books  of  the  corporation; 
and  held,  further,  that  the  bond  provided  for  In  f  826,  CW.  Code,  vrmm  not 
required. —  Brown  v.  The  Ban  Franoiico  Oas  Light  Company,  420. 

PRACTICE.    See  Ame.vdmbn't  :  Appeal,  2 ;  Limitations,  Statotb  or,  1 ;  Stbbv 

A8SESSMKNT,   2  :    SUBPLUSAGB. 

PBACTICB,  CRIMINAL.     See  Appeau  4;  Inpobuatiom,  2;  iMSTBDcnoira,   •; 
JUROB,  1;  Pabtnebship;  Rkpctatiok. 

PRECEDENTS.    See.  Will,  6. 

PRESCRIPTION.    See  Water  Rights.  1.  2. 

PRESUMPTION.    See  Bigamt,  1,  2;  Law  of  Amothbr  Statb. 

PRINTED  SIGNATURE.     See  Street  Assessiibnt,  i. 

PROBATE  COURT.     See  Jorisdiction  or. 

PROHIBITION. 

1.  Prohibition — Jurisdiction — Preliminary  Examination. — Upon  an  appli- 
cation for  a  writ  of  prohibition,  to  stop  the  trial  of  an  Information  against 
the  plaintiff  for  asuanlt  with  intent  to  commit  murder,  the  grounds  al- 
leged were,  that  the  magistrate  before  whom  the  preliminary  examina- 
tion took  pince,  did  not  examine  on  oath  or  otherwise  the  prosecutor  or 
any  otber  witness,  etc. 
Beld,  That  the  omissions  complained  of  did  not  affect  the  question  of  Juris- 
diction, and  that  tbprefore  prohibition  was  not  the  proper  remedy. —  Murphy 
T.  The  Supei-ior  Court  of  Oolusa  County,  520. 

See  Judge,  8. 

PROMISSORY  NOTE. 
1.  Promissory  Note — Payment — Etidbncb. —  A.  and  H.  made  their  promissory 
note  —  of  date  IVcembcr  20th,  1876  —  payable  to  the  order  of  the  payee 
one  year  after  date  at  the  banking  house  of  R.  S.  &  Co.  After  the  ma- 
turity of  the  note  —  upon  the  suggestion  of  A.  that  the  note  was  bearing 
good  interest,  and  that  the  plaintiff  shoald  Uke  it  oat  of  bank'  and  hold 
It  for  himself  —  the  plaintiff,  without  suing  the  owner  of  the  note  or  har- 
Inp  any  nogotlatlons  with  him.  went  to  the  bank  where  the  note  had  been 
left  for  collection,  paid  to  the  agent  the  amount,  and  recovered  from  him 
the  note  unindorsed:  but  more  than  two  years  afterwards,  upon  being 
advised  by  his  lawyer  that  an  indorsement  was  necessary,  procured  the 
indorsement   of   the   payee   "without   recourse,"   and   brought   this   aetloa. 
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'PROMISSORY  NOTE    (Continued). 

Upon  the  trial  —  the  plaintiff  being  oo  the  stand  -^  the  defendant  offered 
to  show  by  the  witness,  *'  that,  through  a  large  course  of  dealings  between 
M.,  the  plaintiff,  and  A.,  M.,  without  haying  consulted  with  H.  (the 
payee),  takes  A.'s  money  to  the  bank  and  pays  the  note;  and  that  he 
held  at  that  time  all  the  property  of  A.  In  his  hand,  and  that  the  pay- 
ment on  that  occasion,  though  nominally  made  by  M.,  was  In  fact  made 
by  A.,  growing  out  of  the  nature  of  the  transactions  of  the  parties;**  and 
the  offer  was  rejected  on  the  ground  that  the  evidence  was  irrelevant  and 
immaterial. 
Held:  The  circumstances  offered  to  be  proved,  in  connection  with  the  circum- 
stances attending  the  transaction  with  the  bank,  would  have  tended  to  prove 
payment  of  the  note  by  the  plaintiff  for  A.,  and  at  his  request,  and  the  court 
erred  in  rejecting  the  evidence. —  Moran  t.  Abbey,  103. 

PROPERTY,  DEFINITION  OF.    See  Taxation,  2. 
PUBLIC  EASEMENT.    See  Rioht  of  Wat,  S. 
PUBLIC  USB.  DEDICATION  TO.     See  Tnn/IT. 

PUBLICATION  OF  NOTICE  TO  CREDITOBa 

1.  Publication  or  Noticb  to  Cuditobs  of  an  Insolvent. —  The  order  for  the 

meeting  of  the  creditors  of  an  Insolvent  made  May  21st,  1879.  and  fixing 
June  23d,  1878,  for  the  meeting,  directed  notice  to  be  published  at  least 
once  a  week  for  four  weeks  In  "  The  Woodland  Democrat ;"  and  the  notice 
was  published  In  '*  The  Woodland  Dally  Democrat  **  on  the  23d  and  80th 
of  May,  and  on  the  0th  and  18th  of  June.  Beld,  that  the  pobllcatloii 
was  sufficient —  BteeU  v.  HU  Creditor;  244. 

2.  Id. —  The  statute  does  not  direct  that  the  judge  shall  name  the  paper  to 

which  the  notice  Is  to  be  published. —  td. 

PUBLICATION  OF  WILL.    See  Will,  !• 

PURCHASBB,  INNOCENT.    See  iHJVNcnON. 

QUIET  TITLE.  ACTION  TO* 

1.  Action  to  Quint  Titln  bt  Tbustnn — Pantim — Dmcimvni — Cohpobation 
SoLK. —  In  an  action  to  quiet  title  the  death  of  the  original  plaintiff  was 
suggested  pending  the  action,  and  Immediately  thereafter  the  present 
plaintiff  (as  his  successor)  filed  an  amended  complaint,  in  the  title  of 
which  he  Is  styled  plaintiff,  and  the  original  defendants  and  others,  de- 
fendants, the  complaint  alleging,  that  the  plaintiff  is  a  sole  corporation 
duly  created  and  acting  by  and  under  authority  of  law  under  the  name 
and  style  of  the  Roman  Catholic  Bishop  of  Monterey,  and  that  as  such 
Bishop  or  sole  corporation,  he  is  the  owner  seized  In  fee  of  the  land  In 
controverny  in  trust  for  the  use  and  benefit  of  the  Roman  Catholic  Church 
of  San  Bnena  Ventura,  and  that  the  defendants  claim  an  estate  or  Inter- 
est In  said  land  adverse  to  him.  The  defendanfff  demurred,  on  the 
grounds  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
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QUIET  TITLE,  ACTION  TO  ( Continued ). 

cause  of  action,  and  that  It  was  ambiguous,  unintelligible,  and  nncertaln, 
and  the  demurrer  haying  been  sustained  without  leave  to  amend,  judls- 
ment  was  entered  in  their  favor.  Held,  First  —  That  the  defendants 
having  voluntarily  demurred  to  the  amended  complaint  could  not  now 
be  heard  to  object  that  the  present  plaintiff  was  not  regularlj  rabstU 
tuted  for  the  original,  or  that  the  additional  defendants  were  not  reg- 
olarly  made  parties  to  the  action.  Second  —  That  the  complaint  showed 
that  the  plaintiff  had  a  sufficient  interest  in  the  land  to  enable  him  to 
maintain  the  action.  Third  —  That  the  objection  that  it  did  not  appear 
that  the  plaintiff  had  legal  capacity  to  sue  could  not  be  availed  of  upon 
either  of  the  grounds  of  demurrer  stated  In  this  case.  Fourth  —  That  the 
objection  that  the  land  in  controversy  was  greater  in  quantity  than 
could,  under  the  law,  be  held  by  a  sole  corporation,  could  not  be  sus- 
tained, as  he  would  at  all  events  have  a  right  to  have  his  title  quieted 
to  the  amount  which  the  law  allowed  him  to  hold ;  and  that  It  was,  there- 
fore, unnecessary  to  determine  whether  be  could  hold  the  quantity  claimed 
In  his  complaint. —  Mora  v.  Le  Roy  et  al.,  8. 
t.  Action  to  Quiet  Title — Answer — Pleading — Judgment. — In  an  action  to 
quiet  title,  where  the  answer  consists  of  denials  of  the  plaintiff's  allega- 
tlons,  and  contains  none  of  the  elements  of  a  cross-complaint,  as  distin- 
guished from  a  defense  to  the  plaintiff's  action,  and  contains  no  prayer  for 
affirmative  relief,  it  is  error  for  the  decree  to  award  afflrmatiTe  ralleL— > 
Buno(^rian  Httl  Mining  Oo,  t.  ITottft^  168. 
See  COMPI.AINT,  8-41. 

BBAL  PROPERTY.     See  Recovebt  or;  Sale  of. 

REASONABLE  TIME.    See  Fraud.  4. 

RECEIVER. 

1.  Receives  —  Appeal  —  Stat  —  iNflOLTENcr.— In  an  Involuntary  proeeedliic 
against  an  insolvent  a  receiver  was  appointed,  and  afterwards  an  appml 
was  taken  from  an  order  adjudicating  him  an  insolvent. 
B^d,  That  the  functions  of  the  receiver  were  not  suspended  during  th»  ap- 
peal.—  Matter  of  the  Real  Estate  Aaaociatea,  856. 

t,  Rbceiyee — Insolvency — Jubisdiction — Cebtiobabi. — On  the  filing  of  the 
petition  of  an  Insolvent,  the  Court  made  the  usual  order  directing  the 
Sheriff  to  take  charge  of  the  estate,  but  afterwards  and  before  the  appoln^ 
ment  of  the  assignee  the  Court  appointed  a  receiver,  to  whom  the  Sheriff 
was  directed  Ho  deliver  the  property  of  the  petitioner  In  his  hands.  Upon 
the  application  of  an  attaching  creditor  (whose  attachment  had  been  put 
In  the  hands  of  the  Sheriff  prior  to  the  filing  of  the  petition)  for  a  writ  of 
certiorari : 
BeM,  That  the  Court  had  jurisdiction  to  make  the  order^ —  Fo»  Roun  v.  The 
Superior  Court  of  San  FrandBco,  858. 

8.  Id. — Id. — Held,  further,  that  the  lien  of  the  attachment  wmi  not  affected  by 
the  appointment  of  a  receiver,  but  if  the  applicants  had  any  lien,  the 
receiver  held  the  property  subject  to  such  lien  as  fully  as  did  the  Sherifd 
and  that  if  the  property  was  sold  by  the  receiver  the  lien  would  attach  t» 
the  proceeds. —  Id, 
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RBCLAMATION.     8«e  Swamp  and  Owkflowbd  I^and,  1,  7-9. 

BBCOYBRY  OF  PBB80NAL  PEOPBRTY,  ACTION  FOB. 
1.  ACTiow  TO  RacovEB  Pbbsonai*  Pbofebtt  —  Justification  —  Fbaud  —  An- 
8WEB  —  Plbading  —  BuBDEN  OP  PROOF  —  Btidbncb. —  In  Ell  actioD  toT  the 
recovery  of  personal  property,  the  defendant  In  his  answer,  after  denying 
plalntHTs  ownership,  Justified  the  taking  under  an  attachment  (followed 
hy  a  Judgment  and  execution)  against  one  F.,  the  plain tllTs  rendor,  who, 
it  was  alleged,  was  at  the  time  of  the  taking  the  owner  and  in  possession 
of  the  property;  and  farther  alleged  that  the  claim  of  the  plaintiff  was 
hased  upon  a  pretended  transfer  of  the  property  to  him  by  F.,  and  that 
this  transfer  —  as  was  known  to  the  plaintiff  —  was  made  for  the  purpose 
of  hindering,  delaying,  and  defrauding  the  creditors  of  F.  The  Court 
did  not  find  upon  this  last  allegation;  hut,  besides  finding  the  other  facts 
alleged  in  the  answer,  found  that  the  sale  from  F.  to  the  plaintiff  was 
not  followed  by  an  Immediate  delivery,  or  by  an  actual  and  continued 
change  of  possession ;  and  on  appeal  it  was  contended  that  the  Issue  of 
fraud  tendered  by  the  defense  was  one  of  actual  and  not  of  constroctlye 
fraud;  and  that  there  was  no  finding  upon  the  issue  actually  tendered, 
but  a  finding  of  a  constructlye  fraud  only. 
Beld,  that  the  finding  was  within  the  Issue  made  by  the  plea  of  justlflcation. 
When  plaintiff  showed  a  bill  of  sale  from  F.,  the  defendant,  by  show- 
ing the  matters  pleaded  In  Justification,  put  upon  the  plaintiff  the  bur- 
den of  showing  an  actual  deliTery  and  continued  change  of  possession; 
that  he  was  not  required  in  this  defense  to  plead  anything  as  to  the  nature 
or  origin  of  the  title  of  the  plaintiff ;  and  that  his  allegation  on  this  point 
might  be  disregarded  as  sarplnsage. —  Stephens  t.  HaUstead,  193. 

BBCOTBBT  OF  BBAL  PBOPBBTT,  ACTION  FOB.    Set  JOkUUClXON,  1,  S. 

BBDBMPTION.     See  Mobtqaoi^  0. 

BBLBA8B.     See  Joint  Psomissost  Not& 

BBLBVANT,  DEFINITION  OF.    See  Btidnnci,  1. 

BBMBDT,  8PBBDT  AND  ADBQUATB.     Seo  JQPO^  4. 

BBMITTITUB,  BBCALLINO. 

1.  BacALUNO  BBMITTITUB — ^Lacbm. — A  motloB  to  recall  a  mnltUtur  Issued  la 
1870  refused  on  the  ground  of  laches.^  Asii  Frsaotoos  t.  ColdsriDood,  S5S. 

BBNT,  ACTION  FOB. 
1.   ACTION   FOB   BBNT  —  LANDLOBD  AND  TBNANT  —  SUPPICIBNCT   OP  BTimUfCS. — 

Held,  That  the  evidence  stated   In   the  opinion  Justified   the  finding  that 
the   relation   of  landlord   and   tenant  did   not  exist  between   the  plaintiff 
and  defendants. —  Emerson  t.  W eei^^  439. 
See  Ejectment. 
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UEPUrATION  OF  WITNESS. 

1.  BBruTiTiON—WiT.vESB— Criminal  Pkactice.—  If  a  defendant  In  a  crinilnal 
case  offers  himself  as  a  witness,  the  prosecution  may  introduce  testimony 
to  sbow  that  his  general  reputation,  for  truth,  honesty,  and  integrity,  im 
bad. —  Peopl€  T.  Beck,  212. 

RESCISSION.     See  Fraud,  1-4,  7;  Spbcuic  PtatrotLUAMcm,  1^  X 

RBSEBTATION.     See  Mortoaos,  7. 

RBSIDBMCE.    See  Election,  Contest  of,  7,  9. 

RESULTING  TRUST. 

1.  Resulting  Trust — Constbuctitb  Trust — ^Fraud. —  K.  in  his  life-time  pur- 
chased of  one  B.  the  land  in  controversy,  paying  therefor  money  received 
from  his  mother,  the  defendant,  with  the  understanding  that  he  should 
purchase  the  land  for  her  benellt,  taking  the  deed  in  his  own  name. 
Plaintiff,  then  the  wife  of  K.,  with  full  knowledge  of  the  facts,  procured 
V.  to  make  a  deed  of  gift  of  the  premises  to  her.  Held,  That  the  plaintiflr 
took  the  legal  title  in  trust  for  the  defendant — Wormouth  t.  John»on,  621. 

2.  Id. —  Id. —  Id. —  Byidbncb. —  Held,  further.  That  it  was  not  error  to  admit 

declarations  of  K.  made  after  the  deed  of  gift  from  V.  to  the  plaintiff, 
that  the  purchase  money  of  the  premises  belonged  to  the  defendant,  and 
that  the  purchase  was  made  with  her  money  and  for  her  benefit,  and 
that  the  title  was  held  for  her  use.—  /d. 

8.  Id. —  Id. —  lo. —  Statute  or  Liiiitation8. —  Haltf«  farther,  that  the  SUtate 
of  Limitations  did  not  apply  to  the  ease.—  Id, 

RETROACTIVE  ACT.    See  Hokbstbad,  8. 

RIGHT  OF  WAT. 

1.  RiOHT  or  Wat  —  Judgmbiit  in  Pabtitiok. —  M.  and  B.  with  others,  wcra 

tenants  in  common  of  a  ranch*  and  in  an  action  of  partition,  a  tract  of 
land,  designated  as  *'  Survey  No.  65,**  was  allotted  to  the  former,  and 
**  Survey  No.  62  **  to  the  latter.  This  action  was  brought  by  M.  to  estab- 
lish a  right  of  way  over  B.*s  land  —  the  former  claiming  that  he  had  no 
other  avenue  of  transit  from  his  land  to  the  county  road,  and  that  he  was 
entitled  to  a  way  of  necessity.  It  appeared,  however,  tliat  by  the  Judg- 
ment another  road  was  established  from  M.*s  land  to  the  county  road,  pass- 
ing along  the  front  of  B.*s  land,  but  this  road  was  rendered  impassable  by  A 
ditch  and  slough  at  a  point  opposite  R.*s  land,  which  would  require  an  ex- 
penditure of  about  one  thousand  dollars  to  fill  It  up:  Held:  The  plaintiff 
was  not  entitled  to  a  right  of  way. —  Carey  v.  Rae,  160. 

2.  Id. —  A  right  of  way  does  not  originate  in  mere  convenience.  It  must  spring' 
from  an  express  grant,  or  from  an  implied  reservation,  or  from  a  user  for 
a  length  of  time  sufflcient  to  create  a  prescription  or  a  bar  under  the 
Statute  of  LimiUtions  —  either  of  which  Is  presumptive  evidence  of  ft 
grant —  Id. 
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RIGHT  OP  WAY  (Continued). 

8.  Id — I\rPAS8A.BiLiTY  OF  HxoHWAY — PuuLic  Eabimbnt. — The  impassabillty  of 
the  road  gives  to  the  plaintiff  no  right  to  an  easement.  It  may  confur  a 
personal  temporary  right  which  he  has  in  common  with  the  traveling 
public  to  pass  over  the  land  of  another  where  an  established  road  is  Im- 
passable; but  that  la  not  a  right  which  is  incident  or  appurtenant  to  his 
estate.—  Id. 

4.  Id. —  IloAD.s — Judgment  in  Partition. —  If  the  plaintiff  ever  had  a  right  of 
way  it  ceased  to  exist  when  he  acquired  by  the  Judgment  In  partition  a 
new  way.  The  Judgment,  by  which  this  way  was  established  for  the  benefit 
of  the  o^-ners  of  the  ranch,  is  binding  and  conclusive  on  all  parties  to  it, 
and  their  legal  representatives  and  all  persons  claiming  from  them,  and  la 
not  the  subject  of  collateral  impeachment. —  /tf. 

RIPARIAN  PROI'RIBTORS.     See  Diybbsiom  or  Watib. 

RIVER.    See  Chanob  of  Bid  or. 

ROADS.    See  Right  of  Wat,  4. 

RUUES  OP  CONSTRUCTION.     See  Wlix,  4. 

SALARIES  OF  CITY  JUSTICES.    See  JusncB  or  ram  Pkac*.  7. 

SALARIES  OF  DEPUTIES  OF  SUPERINTENDENTS  OF  STREETS  IN  SAN 
FRANCISCO. 
1.  Salabiss  of  Dkpctibs  or  Sufbbimtbndbmtb  or  Stbbbtb  in  Sam  Fbav- 
ciaco  —  CONSTitucTXON  or  Statute. —  Under  the  act  of  March  2d.  1878 
(Ststs.  1877-78.  p.  139),  and  the  ConsolldaUon  Act  (|i  95,  96).  the  salaries 
of  deputies  of  the  Superintendents  of  Streets  In  San  Francisco  —  like  other 
fixed  salaries  —  must  be  paid  out  of  the  Genera]  Fund,  in  preference  to  any 
and  all  other  demands. —  Oa9h4n  t.  Dunn,  581. 
t.  Id. —  Id. —  One  Twelfth  Act. —  The  act  of  February  25th,  1878  (Stats. 
1877-78,  p.  11),  called  the  "One  Twelfth  Act,*'  has  no  application  to  the 
auditing  and  payment  of  demands  for  salaried  oflicerB  whose  appointment  la 
provided  for  and  salaries  fixed  by  law. —  74. 

SALE  BY  TRUSTEE. 
1.  Sale  bt  Tbustbb  ukdbb  a  Dbbd  or  Tbobt  —  Notice  —  Pkesbncb  or 
Teustbb  —  Specifications  —  Auctionbbb  —  Pubchabb  bt  Trustee  —  IN- 
ADBQUACT  or  CoNBiDBBATiON. —  In  BB  Bctlon  to  TBCBte  a  Sale  made  under  a 
deed  of  trust: 
Beld,  1.  That  the  notice  of  the  sale  conformed  to  the  requirements  of  the 
power  and  was  duly  glren.  2.  That  the  objection  that  the  trustee  was 
not  present  at  the  sale  —  in  the  absence  of  a  specification  calling  Jn  ques- 
tion a  finding  to  that  effect  —  could  not  be  considered;  that  it  was  per- 
missible for  the  trustee  to  avail  herself  of  the  services  of  an  auctioneer 
in  making  the  sale.  3.  That  in  view  of  the  fact  that  the  trustee  was  one 
of  the  oeatuis  ^ue  truMteni,  who  were  authorised  by  the  deed  to  purchase, 
it  was  no  objection  that  the  snip  wnx  made  to  her  attorney  for  Ihe 
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SALE  BY  TRUSTEE   (Continued). 

fit  of  the  oettuU  que  tru9tent,  4.  That  the  evidence  sustained  the  findfns 
that  the  plaintiff  was  not  misled  or  deceived  by  the  trustee  sa  tu  tlM 
time  of  sale.  6.  That  Inadequacy  of  price  will  not  alone  rltlate  a  sale,  and 
that,  If  it  wonld,  the  inadequacy  In  this  cat>e  was  occasioned  by  the  willful 
and  wrongful  act  of  the  plaintiff. —  Kennedy  t.  Dunn,  839. 

8ALB  OF  PBBSONAL  PBOPBBTT. 

1.  OoNTBACT  ow  Salb — SAUL — The  plaintiff  contracted  with  the  defendants 
for  the  purehaae  of  a  lot  of  cattle  of  certain  brands,  then  runaing  with  a 
larger  herd  on  the  defendants*  ranch  —  psylng  to  the  defendauts  a  portion 
of  the  purchase  money  —  but  neither  party  knew  how  many  cattle  there 
would  be  of  the  description  agreed  upon,  nor  was  there  any  time  fixed 
for  the  dellrery  of  the  cattle  or  the  payment  of  the  balance  of  the  par- 
chase  money.  The  plaintiff  notified  the  defendants  thai'  on  s  day  speci- 
fied he  would  receive  the  cattle,  and,  on  that  day,  the  cattle  having 
been  tendered  to  him  by  the  defendants,  offered  in  payment  of  the  bal- 
ance due  a  check  —  payable  two  days  after  sight  —  which  the  defendants 
refused  to  accept;  and  told  the  plaintiff  that  if  he  paid  the  money  ha 
could  have  the  cattle,  and  otherwise  not  Several  days  afterward,  the 
plaintiff  tendered  to  the  defendants  the  balance  of  the  purchase  money, 
and  subsequently,  but  on  the  same  day,  the  defendants  tendered  to  tha 
plaintiff  the  money  paid  by  him,  each  tender  being  refused.  In  an  ac- 
tion for  replevin  of  tha  cattle* 

Beld,  That  the  contract  was  executory  In  Its  nature ;  that  the  payment  of  tha 
price  and  the  delivery  of  the  cattle  were  concurrent  conditions;  that, 
the  time  of  delivery  havlnx  been  fixed  by  the  plaintiff,  he  should  have 
been  prepared  to  pay  the  balance  of  the  purchase  money,  and  his  fallura 
to  do  so  gave  the  defendants  the  right  to  rescind;  and  that  this  right 
was  not  defeated  by  the  tender  made  by  plaintiff  subsequently  to  hia  d^ 
fault — Beauchamp  v.  Archer,  431. 

2.  Contract  fob  Salb  or  Fbdit  —  CoNaTBUcrxoK  —  Partxai,  Dblxtkbt  —  Txica 
OF  Patmbnt. —  The  defendant  agreed  to  take  and  pay  for  all  the  fruit 
raised  by  the  plaintiff  at  a  uniform  rate  per  pound  for  all  fruit  raised  and 
delivered  at  the  works  of  the  defendant  Aa  the  fruit  ripened  the  plaint- 
iff delivered  and  the  defendant  received  It  under  the  contract;  but  the 
latter  refused  to  pay  for  the  fruit  until  all  waa  delivered;  and  thereupon 
the  plaintiff  declined  to  deliver  any  more,  and  sued  for  the  value  of  that 
delivered. 

Held,  that  according  to  the  true  construction  of  the  contract,  as  each  lot  waa 
delivered  and  accepted  by  the  defendant,  there  became  due  and  payahla 
from  it  to  the  plaintiff  the  value  thereof  at  the  rate  per  pound  fixed  la 
the  contract. —  Veerhamp  v.  The  Hulburd  Canning  and  Drying  Oo,,  229. 

Bee  Fbaud,  1,  2;  Fbaud  as  to  Cbeditobs,  1,  2;  Nonsuit,  1;  Bbootbbz 

or  PBBSONAL  PBOPBBTT,  ACTIOX  FOB. 


SALB  OF  REAL  PROPERTY. 
1.  A  Contbact  fob  Salb  or  Rbal  Estatb  —  Statutb  or  Fbaudb  ^% Attach- 
ICBNT  —  Injunction. —  J.  R.  C.  sold  to  the  plaintiff  all  hia  Intereat  In  tha 
estate  of  W.  J.  C  deceased,  received  the  full  amount  oC  tha  puehaaa 
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BAUD  OF  REAL  PROPERTY   (Contlnaed). 

money  therefor,  tnd  executed  and  dellTered  to  him  «  foil  and  Irrero- 
cable  power  of  attorney  to  receive  his  dlstrllnitlTe  ahare  of  the  eetate; 
which  was  duly  recorded,  hot  no  deed  ezecoted;  and  a  decree  of  dlstrl- 
bntion  was  subsequently  made  by  the  Probate  Coort,  If  which  an  midl- 
▼ided  one  eishteenth  of  certain  land  of  the  estate  was  distributed  to  J. 
R.  C.  Afterwards  (March  31st,  1880),  an  attachment,  at  the  suit  of  one 
P.,  was  levied  6n  the  interest  of  J.  R.  C.  In  tho  premises.  April  eth, 
1880,  J.  R.  C.  executed  to  the  plaintiff  a  deed  of  all  his  Interest  to  the 
land,  and  the  deed  was  recorded  April  24th,  1880.  April  12th,  1880,  Judg- 
ment was  rendered  in  the  attachment  suit  against  J.  R.  C^  and  execntloB 
issued,  and  this  suit  was  brought  to  enjoin  the  sale. 

Btld:  The  platatlff.  If  he  had  any  rights,  was  estopped  by  the  decree  of  dls- 
tribatloo  fram  asserting  title  to  the  premises. 

The  power  of  attomsy  did  not  purport  to  be  and  was  not  a  transfer  of  the 
title;  and  there  was  no  Instrument  in  writing  by  which  any  sale  or  con- 
tract of  sale  or  declaration  of  trust  was  STldenced. —  Frttmmm  t.  #tAsi, 
110. 

See  Pahol  Contiagt  to  Coxyst  Lamd. 
lALB  OF  STOCK  BT  FOREIGN  EXECUTOR.    See  Pown  to  Sbll, 

IAN  FRANCISCO. 

!•  Municipal  Bi^bctiov  in  Sam  FsAirciaco  —  Constitutional  Law —' School 

DiBscTOR. —  In  an  action  to  determine  the  right  of  the  defendant  to  tho 
office  of  School  Director,  to  which  he  had  been  appointed  on  the  lOth 
day  of  May,  1880  (under  8  13,  Supplement  zlll,  of  the  Consolidatloii 
Act  of  San  Francisco),  by  the  Superintendent,  by  and  with  the  consent 
of  a  majority  of  the  School  Directors,  to  fill  a  vacancy  —  his  term  of 
office  under  the  law  being  until  the  municipal  election  next  ensuing,  and 
the  election  and  qualification  of  his  successor.  The  relator  claimed  to 
have  been  elected  to  fill  the  vacancy  at  a  municipal  election  held  on  the 
2d  day  of  November,  1880,  and  Judgment  In  the  lower  court  was  given  In 
his  favor. 
Beld,  That  the  alleged  election  was  Illegal  and  void,  and  that  therefore  the 
term  of  the  defender^  had  not  expired. —  People  e9  rtl.  DanMioUe  t. 
HarveVs  837. 
2.  San  Francisco — Constsdction  or  Statute. —  The  City  and  County  of  Saa 
Francisco  Is  a  continuation  of  the  municipal  corporation  known  as  the 
City  of  San  Francisco. —  Wood  v.  Board  of  EteoiUm  Oommisaionere,  501. 

8.  Id. —  Id. —  Mdnicipal  Cobpobations. —  Statutes  of  a  general  nature  do  not 
repeal  by  implication  charters  and  special  acts  passed  for  the  benefit  of 
particular  munidpalltlea. 

Beld,  accordingly.  That  the  act  of  April  2d,  1866,  as  amended  March  7th, 
1872,  fixing  the  time  for  holding  municipal  elections  in  San  Francisco,  Is 
not  repealed  by  the  amendment  of  March  7th,  1881,  to  the  Political  Code. 
— /d. 
4.  Id. —  Id. —  Id. —  Amendments  to  the  Political  Code  do  not  affect  the  acta  or 
amendments  to  the  acts  enumerated  In  section  19  of  said  code. —  Id, 
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8AM  FRANCISCO  (Continued). 

6.  Id. —  Id. —  Id.«- Constitutional  Law. —  Th«  Constitotlon  of  1879  does  not 
rep«ft]  the  said  special  sets  fixing  the  time  for  municipal  elections  In  San 
Francisco. —  Id, 

«.  Id.—  la—  Id.—  Id.—  With  the  ezceptton  of  Police  Judge,  Chief  of  Police, 
and  Assessor,  all  of  the  electlTe  officers  of  San  Francisco  must  be  elected 
at  the  time  fixed  by  the  acts  of  April  2d,  186e,  and  March  80th,  1872. —  Id. 

I .  Id. —  Id. —  Id. —  Id. —  Boss,  J.,  concurring,  was  of  opinion  that  the  net  of 
Maj  7th,  1881,  can  not  operate  to  postpone  the  elections  provided  for 
in  the  acU  of  April  2d,  1886,  and  March  80th,  1872.  because  such  operm- 
tion  would  extend  the  terms  of  municipal  officers,  and  therein  violate 
section  0.  article  xi  of  the  Constitution;  but  that  the  act  of  May  Ttfe, 
1881.  applies  to  the  City  and  County  of  San  Francisco,  and  that  Its 
operation  In  providing  for  a  municipal  election  In  1882  Is  constitutional  and 
valid.-  Id. 

8.  Id. —  Id. —  Id. —  Id. —  Mtmck,  J.,  and  McKn,  J.,  dissenting,  were  of   the 
opinion  that  no  election  could  be  held  In  San  Francisco  until  the  first  Toea- 
day  after  the  first  Monday  In  November,  1882. —  Id, 
See  Salabibs  of  Dbpotibs  of  StrpniKTCNinKT  of  Sraane,  1,  2. 

SCHOOL  DIRBCTOB.    See  San  FKANCiaco,  V 
SCROLL.     See  Stbbbt  AssnsaifnrT,  S. 
SBLF-DBFBNSB.     See  iNSTBUCnONB.  4,  5. 

SEFULTURB,  VIOLATION  OF. 
1.  VioLATiNO  Sepultubb  —  Indictmint — DitfUBBaB. —  An  Indictment  accused 
the  defendant  of  the  crime  of  **  Violating  sepulture,  committed  as  follows: 
The  said  Eugene  Dal  ton.  on  the  8th  day  of  July,  1879,  at  the  City  and 
County  of  San  Francisco,  without  authority  of  law,  disinterred  and  re- 
moved from  its  place  of  sepulture,  at  Laurel  Hill  Cemetery,  In  said  dty 
and  county,  the  dead  body  of  B.  L.,  a  human  being,  the  said  dead  body 
not  being  the  dead  body  of  a  friend  or  relative  of  the  said  Bugene  Dslton, 
removed  for  disinterment,**  etc 

Beld,  that  the  Indictment  sufficiently  designated  and  described  the  offsnee, 
and  that  demurrer  thereto  was  Improperly  sustained. —  People  T.  Dai- 
toe,  226. 

SERVICE  OF  AMENDMENT  TO  COMPLAINT.     See  AMBNDScniT,  1. 

SERVICE  OF  ANSWER.     See  Answbb,  Stbikinq  OUT. 

SETTI^MENT  OF  STATEMENT.     See  Nbw  Tbial,  1. 

SHAM  AND   IRRELEVANT  ANSWER.     See  Answbb,   STBiKiira  our. 

SHERIFF. 
1.  Shebxff  —  EzacuTiON  —  Counsbl    Fbbs  —  Damagbs  —  Conflict   of   Bn- 
DBKCE. —  The  plaintiff  as  Sheriff,  under  an  execution  in  favor  of  the  defend- 
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ants.  levied  on  certain  pergonal  property ;  Irat  before  the  sale  8.  A  Co.,  and 
alM  one  8.,  each  claimed  the  property  panuant  to  |  689  of  the  Code  of 
ClTlI  Procedure.  Written  notice  of  the  latter  claim,  and  also  (It  waa 
claimed)  of  the  former,  waa  glren  by  plaintiff  to  the  detfendant,  who  de- 
Uyered  to  the  plaintiff  an  indemnity  bond  agalntt  the  claim  of  8.,  and 
ordered  him  to  sell.  After  the  sale,  8.  ft  Co.  sued  the  plaintiff  for  the  Talue 
of  the  property,  which  was  paid.  In  an  action  to  recoTSr  the  amount 
of  the  Judgment,  also  one  hundred  dollars  paid  aa  counsel  fees,  the  Court 
found  (among  other  facts)  that  the  plaintiff  notified  the  defendants  of  the 
claim  of  8.  ft  Co.,  and  was  thereupon  directed  to  sell. 
Beld,  That  upon  the  former  point  the  erldence  waa  conflicting,  and  therefore 
sutBclent  to  sustain  the  finding;  and,  heUi,  further,  that  the  plaintiff  waa 
entitled  to  recover  not  only  the  amount  of  the  Judgment,  but  the  expenses 
attending  the  action  which  he  had  to  defend. —  Orovat  v.  Moore,  48ft. 

8ea  BxncuTioii. 
SIGNATURE.    8ee  SraaBT  AaawwMaicT,  1;  Will,  U 
SIOUX   HALF-BRBBD  8CBIP.     Sea  Patuit,  8. 

SPECIFIC    PEBPOBMANCE. 

1.  Spbcific  Pektobmaiici — Tbndob  and  YnNDBi — BnscissiON. — Specific  per- 
formance la  a  relief  which  the  Court  will  not  give  unless  In  cases  where 
the  parties  seeking  It  come  as  promptly  aa  the  nature  of  the  case  will 
permit;  accordbigly  this  relief  denied  in  a  case  where  the  vendee  had 
failed  to  pay  any  part  of  the  purchase  money,  except  a  portion  of  the 
interest  thereon,  for  a  period  of  over  six  years  from  the  execution  of  the 
contract. —  Henderson  v.  Eick9,  864. 

2,  Id. — Id. — id. — B.  purchased  land  In  his  own  right,  taking  a  deed  therefor  In 
hia  own  name,  but  before  purchasing  gave  H.  an  agreement  to  convey  the 
land  to  him  upon  the  payment  of  the  money  which  he  had  paid  with  inter- 
est, within  eight  months.  H.  failing  to  pay  within  the  time,  B.  returned 
to  him  money  received  on  account  of  purchase,  and  notified  him  that  the 
contract  was  at  an  end.    Held,  That  the  rescission  was  valid. —  Id. 

8.  BpaciFic  Pebfobmancb  —  Pakol  Contbact  to  Convbt  Land  —  Pabt  Pii- 
poRMANCB  —  Vendob  AND  Vkndee  —  COMPLAINT. —  In  au  actiou  by  a 
vendee  for  the  specific  performance  of  a  contract  to  convey  land,  the  court 
found  a  parol  contract  and  gave  Judgment  for  the  plaintiff. 
Held,  That  the  complaint  was  Insufficient  in  not  alleging  a  readiness  and  will- 
ingness on  the  part  of  the  plaintiff  to  pay  the  balance  of  the  purchase 
price,  and  that  it  waa  also  defective  in  the  averments  respecting  part 
performance. —  Frimen  v.  Oiutro,  442. 

4.  Specific  Pebfobmancb  —  Vbndob  and  Vbndbb  —  Incuxbbancb  —  Pebfbct 
Title  —  Judgment. —  The  defendant  agreed  to  convey  to  the  plaintiff 
a  perfect  title  to  a  tract  of  la.^d  upon  which  there  was  at  the  time,  a  mort- 
gage—  which  defendant  refused  to  satisfy. 
Held,  in  an  action  for  specific  performs  nee  by  the  vendee,  that  he  was  en- 
titled to  the  relief  prayed  in  his  complaint,  vis.,  **  that  the  defendant  cause 
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tlie  said  tracts  or  lots  of  land  to  be  released  from  said  mortgage,  or  in  de- 
fault thereof  that  he  secure  plaintiff  for  the  jjMijment  of  the  same  and 
execute  to  plaintiff  a  safllcient  conveyance  of  the  said  land  with  a  perfect 
title  thereto.*'  ~-  Beete  t.  Hoeckel,  281. 
6.  iDd —  Id. —  Id. —  Id. —  In  another  action  upon  the  same  contract  by  an  mm- 
signee  of  the  vendor  for  the  purchase  money :  Held,  that  a  tender  of  a  eon- 
Teyance  by  the  vendor  while  the  mortgage  remained  onsatisfled  was  not  a 
compliance  with  the  contract. —  Id 


STATE  LANDS. 

1.  8SA.TB  LaMDs  —  Act  ow  1£abch  27th»  1872,  fob  tbm  Rbliif  or  Puncaas- 

■Bs  or  Statb  LaiTDS  —  Constbuctign  or  Statctb. —  An  application  to 
purchase  lien  lands  was  made  by  C  September  0th,  1870;  and  an  appli- 
cation to  purchase  the  same  land  by  Myers  October  14th,  1871.  The  ap- 
plication of  the  latter  being  approved,  he  paid  the  twenty  per  cent.  In 
Interest  required  by  law,  and  received  his  certificate  December  18th,  1871» 
and  paid  In  full  for  the  land  November  28th,  1877.  No  further  step* 
was  taken  by  C.  after  the  filing  of  his  application  till  January  80tlL» 
1877,  when  he  filed  his  protest  against  the  issuance  of  any  further  evi- 
dence of  title  to  Myers.  On  November  4  th,  1878,  the.  plain  tiff  filed  an 
application  to  purchase  the  same  land,  and  the  case  having  been  referred 
to  the  proper  court  on  his  demand,  and  an  action  commenced  by  him 
therein,  the  Court,  upon  the  above  facts,  gave  Judgment  in  his  favor. 
Upon  appeal  It  was  claimed  by  counsel  on  both  sides  that  from  the  time 
of  the  passage  of  the  act  of  April  4th,  1870,  amending  that  of  March 
28th,  1868,  there  was  no  law  under  which  lieu  lands  could  be  disposed 
of  by  the  State. 
Held,  by  the  Court  (assuming  this  to  be  the  case)  that  the  application  of 
Myers  was  validated  by  the  act  of  March  27th,  1872,  and  that  he  was 
entitled  to  purchase  the  land. —  MuUer  v.  Carey,  588. 

2.  Id. —  Id. —  Id. —  The  act  of  March  27th,  1872,  for  the  relief  of  purchasers  of 
State  lands  is  operative  not  only  upon  applications  which  were  defective 
In  form,  but  upon  those  which  were  defective  In  substance,  and  the  pro< 
Tlso  in  the  act  refers  only  to  valid  applications. —  Id. 

See  Jitdombnt;  Taxation,  2,  3. 
STATEMENT.     See  Elbction,  Contest  or;  Opening  Statement. 
STATEMENT  ON  MOTION  FOR  NEW  TRIAL.     See  Salb  bt  Tbusteb. 
STATUTES,  CITATIONS  OF. 


statutes  or 

1860,  p.  155  68,     69 

1850.        219  471 

1854,  52  574 

1854,        205  79 

1856,  145  562 

1857.  379  79 

1860,        311  446 

1862.        319  446 

1865-5,     718  562 

1867-8.     720  146 


calivobnia. 

1867-8,  p.  748  14S 

1869-70.      362  541 

1869-70.      878 261 

1871-2,          93  67 

1871-2,        729  662 

1871-2,        805  686 

1877-8.          11  582 

18778,        139  582 

1877-8.      1050  227 
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STATUTES,  CITATIONS  OF  (Con tinned). 

8TATUTB8  OF  THB  UNITED  8TATBB. 


▼•L    ▼•  p.  444 .- 405 

▼,    447 406 

IZ,   519 288 

Z,   804 405 


Vol.  XIV,  p.  261 143 

XIV.    629 405 

XVI,    218 144 


ONITID   flTATBB    BMYIBMD  STAT0TB8. 

12165    209       16102    405 

15091    405       16219    187 

STATUTB,  CONSTRUCTION  OF.  Se«  HoMSsnuo,  8-8;  PAmrr,  4-7;  Salabiu 
or  DBPVTini,  wtc^  I,  2;  Saw  Fbamcibco,  2,  8;  STAra  Laitds;  Strbbv 
AssBsaMBMT,  4;  Swamp  amd  OvnurLOwaD  Lanp,  1. 

■TATUTB  OF  48d  ELIZABETH.    See  Tbusts  vol  Chautabli  Pobposbs. 

STATUTE  OF  FRAUDS.     See  Fbauds,  Statutb  or. 

STATUTES,  CITATIONS  OF. 

STAT  OF  PROCEEDINGS  ON  APPEAL.     See  Rscbitbb. 

STIPULATION.     See  Appeal,  2. 

STOCK,  TRANSFER  OF.    See  Injunction. 

STOCKHOLDERS,  UABILITY  OF.     See  Cobpobatioii. 

SIBEBT  ASSESSMENT. 

1.  Stbbbt  AS8B88MBKT — Pbin'ted  Sionatubb. — III  BB  BctloB  fof  the  forecloBure 
ot  a  street  asaeaament :  H&M,  That  the  printed  signature  of  the  Clerk  to 
the  resolution  of  Intention  was  sufficient — WUHams  t.  if oDonakt,  527. 

t,  lo. —  Pbacticb  —  Appbal.— ffeld,  further,  that  a  point  not  made  in  the 
Court  below,  could  not  be  considered  In  this  Court  for  the  first  time. —  Id. 

f.  Id, DiAOBAM  —  Dbscbiption  —  Points  of  Compass  —  Scboll. —  Held,  fur- 
ther, that  under  the  decision  In  Whitney  v.  Quaokenhueh,  54  Cal.  806,  the 
diagram  was  sufficient — id, 

4.  Stbbbt  Assessment  —  Qbadino  —  Jubisdiction  —  Constbdction  or  Stat- 
ute.—Under  section  4  of  the  act  of  April  Ist  1872  (Statutes  1871-72.  pp. 
805,  806),  all  street  works  referred  to  In  the  act  may  be  ordered  by  the 
Board  of  Superrlsors  without  a  petition,  except  grading,  but  as  to  grading 
a  petition  Is  always  required,  except  In  the  case  where  the  street  has  been 
graded,  or  graded  and  macadamised,  or  graded  and  paved,  for  the  distance 
o<  two  or  more  blocks  upon  each  side  thereof  of  any  one  or  more  blocks  or 
«RMBlng8  of  a  street  which  Is  not  Improved.  The  proviso  "  that  when  one 
half  or  more  of  the  grading,  etc,  of  any  one  street  lying  between  two  main 
street  crossings  has  been  already  performed,  the  Board  of  Supervisors  may 
order  the  remainder  of  such  grading,  etc.,  notwithstanding  the  objection  of 
any  or  all  of  the  property-owners,**  does  not  dispense  with  the  necessity 
of  a  petition.— i>yer  t.  MUler,  586. 
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STRIiaNO  OUT.     See  Answkb;  Bubplubaob. 

SUBMISSION  OF  CONTROVBBSY  WITHOUT  ACTION.     See  Tazatios.  1. 

SUBROGATION.    See  Homsstbad,  8-0. 

SUPERINTENDENT  OP  IRRIGATION*  ETC     See  OoXBTlTonoiUl.  L4W,  1«  S. 

SUPERIOR  COURT.     See  JuBiBOXCnox,  8,  4,  5. 

SUPPLEMENTAL  COMPLAINT.     See  LiiUZATiOMB,  SSASon  Oi;  1,  X. 

SUPREME  COURT.     See  Apfbal^  X. 

SURETY.     See  CouimBCULXM,  8. 

SURPLUSAGE. 

1.  SUBPLDSAGB — MonoM  TO  Stbikb  out^-^Pbactxcb. — The  ezlstenee  of  Bsper- 
Oaous  mBtter  In  a  compUlnt  may  be  remedied  bj  a  motleB  to  atrlke 
out. —  Afora  t.  Le  Roy,  8. 

See  COMPLAXMT,  1. 

8URVBT.    See  Swamp  and  Otebtlowbd  Lahd,  2. 
SURVIVING  JOINT  MAKER.    See  Joint  PBOMxaaoBX  NocB. 

SWAMP  AND  OVERFLOWED  LAND. 

1.  Swamp  Land  —  Rbclamation  Di8t>*ct  —  Absessmbnt  —  Oohbtbvctiom  of 

Statute. —  In  an  action  to  enforce  an  alleged  assessment  for  reclamation 
purposes  made  under  and  pursuant  to  the  provisions  of  the  Political  Code 
In  which  it  appeared  that  the  plaintiff  was  not  originally  formed  under 
the  provisions  of  that  code  nor  reorganised  thereunder  by  vlrtute  of  |  8478 
of  the  Political  Code: 
Beld,  that  the  provisions  of  the  code  had  no  application  to  the  plaintiff,  and 
the  assessment  based  upon  them  was  unauthorised,  and  void. —  Reolama- 
Hon  DMriot  }io,  8  T.  Kennedy  et  al.s  124. 

2.  Swamp  and  Otbbflowbd  Land  —  Dbtinition  —  Etidbncb  —  Subtbt — In- 
8TBUCTX0N8. —  In  an  action  of  ejectment  —  the  plaintiff  deraignlng  title 
under  a  United  States  patent,  and  the  defendant  under  a  certificate  of 
purchase,  as  swamp  land,  from  the  State  —  the  patent  being  for  the  north- 
east quarter,  and  the  certificate  for  the  south-east  quarter  of  section  6. 
township  6  north,  range  5  east.  Mount  Diablo  meridian ;  and  It  being 
admitted  that  the  defendant  was  In  possession  of  twenty  acres  of  the 
land  included  in  the  patent,  the  defendant  offered  to  prove  that  the  land 
in  his  possession,  and  included  In  the  patent,  was,  on  the  28th  day  of 
September,  1850,  and  ever  since  has  been,  and  still  is,  swamp  and  over- 
flowed land,  made  thereby  unfit  for  cultivation,  and  was  therefore  granted 
to  the  State  by  virtue  of  the  swamp  land  grant  of  that  date,  bat  the 
offer  was  rejected  by  the  Court. 
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BiU,  thmt  anlcn  the  twenty  acres  eonBtJtuted  the  greater  part  of  a  legal 
sahdiTltioii,  according  to  the  Gongrenlonal  Bystem  of  tnnreya,  they  were 
not  swamp  and  orerflowed  lands  within  the  terma  and  meaning  of  the 
act;  and  that  the  ruling  of  the  court  was  snstalnahle  without  consider- 
ing other  points  of  objection,  on  the  ground  that  defendant  did  not  offer 
to  proTO  this  fact 

Meld,  further,  that  the  Court  rightly  refused  an  instruction  that  the  sale  of 
the  land  by  the  State,  the  defendant's  grantor.  If  made  In  good  faith, 
was  confirmed  by  8  1  of  the  Act  of  Congress  of  July  23d,  1896.  "  To  quiet 
land  titles  In  California,**  as  the  certificate  was  for  the  south-east  quarter 
of  section  6,  which  did  not  Include  the  land  In  controTersy. —  Hoaaboom 
▼.  Bhrhcrdt,  281. 
8.  Swamp  Lamd  Distixct  —  Wmx. —  The  provision  of  8  8447.  Political  Code, 
that  the  petition  for  the  formation  of  a  swamp  land  district  "be  pub- 
lished for  four  weeks  next  preceding  the  hearing  thereof,**  etc.,  requires 
the  petition  to  be  published  at  least  once  a  week,  or.  In  other  words,  every 
seven  days  for  that  period.  Accordingly,  where  the  day  fixed  for  the 
hearing  was  the  17th  day  of  June,  and  the  publication  was  made  May 
20th,  May  27th.  June  4th.  and  June  12th : 

ffsM,  that  the  publication  was  InsufBclent  and  that  the  board  did  not  acquire 
jurisdiction  —  there  being  two  Intervals  of  more  than  seven  consecutive 
days  In  the  puMieation. —  WUUame  v.  Supervimtre  of  Bacratnento  County, 
287. 
4.  Swamp  Laxd  —  CowTBer  op  Riuht  to  Pdbchasi  —  ANSwn  —  Plbadino. — 
In  an  action  to  determine  conflicting  claims  to  purchase  State  land  upon 
a  contest  referred  to  the  Court  by  the  Surveyor-General,  It  Is  necessary 
for  the  defendant  to  show  in  his  answer  that  he  is  entitled  to  purchase 
the  land  claimed  by  the  plaintiff  in  order  to  give  him  a  standing  In  Court ; 
the  mere  denial  of  the  plaintiff's  right  without  the  allegation  of  factt* 
showing  a  right  In  the  defendant  will  not  raise  any  contest  between  tbe 
defendant  and  plaintiff. —  Rameey  v.  Floumop,  200. 

6.  Id. —  Idw —  Id. —  Id. —  In  such  an  action  where  the  defendant  claims  to  be  a 
preferred  purchaser  of  swamp  land  under  tbe  Act  of  April  4th.  1870,  on 
the  ground  of  settlement  prior  to  the  survey,  he  must  allege  In  his 
answer  that  the  land  was  **  occupied  for  tbe  purposes  of  tillage  or  gras- 
Ing,*'  and  (If  the  plat  has  been  filed)  that  within  ninety  days  after  the 
filing,  he  filed  an  application  to  have  his  possessory  claim  surveyed. —  Id, 

6L  Id. —  DnMUBBXB  —  Pbacticb. —  After  a  demurrer  Is  sustained  to  an  answer, 
the  defendant  is  practically  out  of  the  case,  and  his  objections  to  the  sub- 
■equent  proceedings  can  not  be  considered. —  Id. 

T.  Swamp  Land  —  Bkclamation  —  Appkoval  or  Warbant  bt  Board  op  Super- 
visors.—  Under  the  provisions  of  the  Political  Code  for  the  reclama- 
tion of  swamp  lands,  where  the  district  is  situated  in  different  counties, 
the  assessment  or  charge  upon  each  tract  of  land  Is  to  be  paid  Into 
the  treasury  of  the  county  In  which  the  particular  tract  Is  situated;  and 
to  to  be  paid  out.  for  the  work  of  reclamation,  nnon  tbe  warrants  of  the 
trustees,  approved  by  the  Board  of  Supervisors  of  that  county. —  Ooenor 
T.  Supervieore  of  Colusa  County,  274. 
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SWAMP  AND  OVERFLOWED  LAND  (Continued). 

8.  Id. —  Id. —  Id. —  The  provision  requiring  the  approval  of  the  warrants  of  th# 
trustees  by  the  Board  of  Supervisors  involves  the  idea  of  discretion  and 
adjudication,  and  each  Board  of  Supervisors  <  where  the  district  ex- 
tends beyond  a  single  county)  has  the  same  discretion,  with  respect  to 
warrants  drawn  upon  their  county,  as  has  the  Board  where  the  wbole 
district  is  included  within  one  county. —  Id. 
•.  Id. —  Id. —  Id. —  Approvai,  —  Dsfinition. —  Presumptively,  where  the  ap- 
proval of  a  distinct  officer  is  made  necessary  to  v^'lidate  or  consummate  the 
act  of  another,  It  is  the  Intention  of  the  Legl&«ature  that  he  should  be 
invested  with  the  option  to  sanction  officially  or  to  disapprove  the  act 
snbmltted  to  him.  Yet  such  presumed  Intention  Is  not  conelnslve;  and 
if  it  clearly  appears  from  the  nature  of  the  act,  or  the  express  language 
of  tlie  context,  that  the  word  **  approved  **  is  used  In  a  more  limited 
sense,  and  Imposes  a  mere  ministerial  or  clerical  duty,  the  Court  will  mo 
hold.— /d. 


TAXATION. 

1,  Taxation  of  National  Bank  Sharbs — Constitutional  Law — Submission 
OF  CoNTROVEHSY  t\-iTnouT  ACTION. —  The  plaintiff  was  owner  of  certain 
shares  of  capital  stock  of  a  National  Bank  upon  which  a  tax  for  the  year 
1880  had  been  assessed,  and  an  agreed  case  was  submitted  In  the  lower 
Court  by  her  and  the  defendant,  who  was  Tax  Collector  (under  9  1138,  Code 
Civ.  Proc.),  In  which  the  question  In  effect  was  whether  the  assessment 
was  valid. 
Eeld:  The  provision  of  9  8640  of  the  Political  Code,  as  amended  March  22d. 
1880  (under  which  the  assessment  was  made),  so  far  as  it  applied  to  Na- 
tional Banks,  Was  In  violation  of  the  restriction  Imposed  by  9  5210  of  the 
Revised  Statutes  of  the  United  States,  forbidding  the  taxation  of  sucb 
shares  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in 
the  hands  of  Individual  citizens  of  the  State ;  and  the  assessment  was  there- 
fore void.—  MiUer  v.  EeWtron,  138. 

2.  Taxation  of  Land  Pubchaskd  fuo^  the  Statb — PaopBinT — Dbfinition. — 
The  definition  In  the  Constitution  and  Statutes  of  property  subject  to 
taxation  is  broad  enough  to  include  the .  possessory  right  and  imperfect 
interest  acquired  by  a  purchaser  from  the  State,  prior  to  payment  of  the 
purchase  money  or  patent;  and  the  State  Is  not  estopped  from  assessing 
the  same. — People  v.  DonneUy,  144. 

8.  Id. —  Delinquent  List. —  Under  the  Revenue  Act  of  March  28th,  1874,  the 
delinquent  list  was  primo  facie  evidence  of  every  fact  necessary  to  maintain 
an  action  for  taxes. —  Id. 

TAXES,  PAYMENT  OF.     See  Tax  Titlb. 

TAX  TITLB. 
1.  Tax  Titlb. —  One  who  is  under  a  moral  or  legal  obligation  to  pay  the  taxes. 
Is  not  in  a  position  to  become  a  purchaser  at  a  sale  for  such  taxes ;  and  If 
such  person  permits  the  property  to  be  sold  and  buys  It  In,  either  In  per- 
son or  Indirectly  through  the  agency  of  another,  he  does  not  thereby  ac- 
quire any  right  or  title  to  the  property,  but  his  purchase  Is  deemed  a 
mode  of  paying  the  taxes. —  Ohrietif  T.  FUher,  250. 
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TENANT  IN  COMMON.    See  Ikstbuctzons,  2;  PABrmoN;  Patimt,  X. 

TIMB  or  PATMBNT.    See  Sale  or  PnsoNAi.  PBomn. 

TITLE,  AVTBR-ACQUIRBD.     See  FIobbclosuul 

TITLE  or  ACTION.     See  PABTNUflHiP. 
TORTrBASOR&     See  Jcoombrt.  2.  IL 
TRANSCBIPT.     See  Arrmu^  4. 
TRESPASS.     See  Daicaom,  X. 
TRIAL.    See  roBMBB  Adjudicatioii,  1. 
TRUST. 

1.  TbUST  —  DKDICATION  to  PtTBLIC  TJSB  —  NOTTCB  OF  tTNBBCOBMBD  D«TO  —  AC- 
TION TO  Recotbb  Rkal  Bstatk. —  Tbe  land  was  dedicated  bj  the  dty 
of  Loe  Anfreles  ai  a  public  cemetery,  and  conveyed  to  three  trusteei, 
but  the  deed  was  never  recorded.  Afterwards  the  cemetery  was  discon- 
tinued, and  some  of  the  bodies  removed ;  but  some  still  remained.  After- 
wards the  City  of  Los  Angeles,  for  a  valuable  consideration,  made  : 
quitclaim  deed  for  the  tract  to  one  S.  (referring  to  the  premises  as  th'^ 
ten-acre  tract  formerly  dedicated  for  a  public  cemetery),  and  the  I^prfp 
lature,  by  the  act  of  February  18th,  1S72  (Stats.  1871-72.  p.  93),  legal- 
ised, ratified,  and  confirmed  the  said  deed,  and  the  ordinance  under 
which  it  was  mate.  In  an  action  to  recover  the  land  by  the  grantees  of 
S.  against  one  of  the  trustees,  and  another  holding  under  him,  the  Court 
found  that  the  plaintiffs  were  purchasers  under  S.  for  valuable  consider- 
ation, and  at  the  time  of  purchasing  and  recording  their  deeds  did  not 
have  actual  notice  of  toe  trust  deed,  but  did  know  that  the  premleee 
had  been  dedicated  and  used  as  a  cemetery,  and  had  notice  of  facts  saffl- 
ctent  to  put  them  upon  Inquiry  as  to  the  true  state  of  the  title. 
H^d,  First  —  That  the  City  of  I/os  Angeles  had  power  to  make  the  deed  to  the 
Trustees.  Second  —  That  the  deed  Itself  Imparted  notice  of  the  dedica- 
tion of  the  land.  And,  third  —  That  the  deed  passed  the  legal  title  to 
the  trustees,  and  the  trust  was  still  In  force;  and  that,  therefore,  the  ae- 
tion  could  not  be  maintained. —  WeUenberQ  v.  T*ruman,  03. 

See  AcTioif  to  Quibt  Titlb,   1 ;  Findinob,  3 ;  Involdntabt  Tauma ; 
RsauLTiiro  Tbubt. 

raUSTBB. 

L  Tbustbkb — ^Fbaod  —  Public  Policy  —  Rbsolutiox  —  Cobpobatiok  —  Bn- 
DBNCB  —  OBJBCTioif  —  Pbacticb. —  S.  W.  and  S.  being  tnisteet  of  the  de- 
fendant, and  In  conjunction  with  another  trustee  —  constituting  the  Board 
—  passed  a  resolution  by  which,  after  reciting  that  certain  shares  of  stock 
had  been  conveyed  for  the  use  of  the  corporation,  it  was  resolved  that  the 
construction  account  of  said  works  should  be  charged  with  said  stock  at 
twenty-five  dollars  a  share,  and  that  the  several  parties  who  furnished 
the  same  should  be  credited  therewith  at  thst  price,  and  also  that  there 
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should  be  allowed  to  the  leTeral  trmteet  respectlTely  certain  rams  for 
■erTlces.  Id  an  action  by  the  assignee  of  8.  W.  and  8.,  for  the  seTerml 
rams  allowed  them,  this  resolution  was  admitted  In  erldence  on  the  part 
of  the  plaintiflT.  the  defendants  objecting  as  stated  below : 
Beld,  That  the  resolution  was  void  and  that  the  objection  should  therefora 
have  been  maUbitA.^  Shattuoh  t.  The  Oakland  Sw^aUina  and  Bering 
Company,  650. 

See  Bali  by. 


TBUSTS  FOB  CHABITABLB  PURPOSES. 

1.  Trusts    fob   Chabitablb    Pubposbs  —  CofvsTxoCTioN    of   Constitutioh  — 

PUBUC  Policy. —  Trusts  for  perpetual  charitable  uses  arc  not  Id  conflict 
with  public  policy  as  declared  in  the  Constitution  of  the  8Ute.~  Borate  of 
Hinckley,  457. 

2.  Id. —  Id. —  PEBrBTumcs  —  Dbpinition*. —  The  perpetuities  prohibited  by  tlis 
common  law  (and  referred  to  in  the  Constltutioo)  do  not  Include  trusts  for 
charitable  uses. —  Id, 

8.  Id. —  Charity — Constboctioi*  of  Codb — Pbbpbtuitibs. — Charities  are  not 
prohibited  by  the  proTlslons  of  the  CItII  Code  (||  715,  772)  which  pro- 
hibit perpetuities.— /tf. 

4.  Id. —  Id. —  Id. —  Id. —  Trusts. —  Perpetual  trusts  for  chariUble  purposes 
**  when  relating  to  real  property  "  are  not  prohibited  by  title  11,  part  iv  of 
the  Civil  Code.— /d. 

6.  Id. — Id. — Id. — Id. — Id. — CasTuis  Que  Tbustbnt. — Section  2221  of  the  Civil 
Code  does  not  require  that  the  individual  cetttils  que  truatent  to  be  ulti- 
mately beneflted  by  a  devlae  or  bequest  of  charity,  shall  be  specified  in  the 
Instrument  creating  the  trust. —  Id. 

6.  Id. — Id. — Id. — Id. — Id. — Section  1318  of  the  ClTll  Code  contains  no  refer- 
ence to  the  provisions  of  the  Code  guarding  sgainst  perpetuities  or  defin- 
ing certain  trusts,  and  this  silence  may  be  treated  as  an  Implied  legislative 
construction  of  those  provisions. —  Id. 

7.  Id. —  Id. —  Id. —  Id. —  Id. —  No  statute  of  this  State  has  prohibited  perma- 

nent settlements  to  charitable  uses. —  Id. 

8.  Id. — Id. — Id. — Id. — Id. — Casks  Bspulinbd. —  The  New  York  decisions  upon 
the  subject  of  charitable  trusts  are  dependent  upon  the  Statutes  of  that 
State. —  Id. 

0.  Id. — Id. — Id. — Id. — Id. — Id. — The  Virginia  cases  upon  the  same  subject  do 
not  turn  upon  the  Statutes  of  that  State  prohibiting  alicnntions  or  dean- 
ing  trusts,  bat  upon  the  broader  principle  that  iud<?pcn(]i'nt  of  the  Stat- 
ute of  43  Elizabeth,  the  Courts  of  Equity  can  not  establish  charitable  trusts 
when  no  legal  estate  vests,  and  the  trust  Is  so  vague  that  its  benefits  can 
not  be  claimed  by  the  eeatui8  que  trustent. —  Id. 
10.  Id. —  Id. —  Id. —  Id. —  Id. —  Statute  op  43  Elikabbtr  Ca.sks  Commbktbd 
UPON. —  Cases  in  the  Supreme  Court  of  the  United  States,  and  in  the  courU 
of  the  several  states,  upon  the  subject  of  the  Jurisdiction  of  the  Court  of 
Chancery  In  England  over  charitable  trusts  prior  to  the  Statute  of  Bliza- 
beth,  commented  upon. — Jd. 
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11.  ID. —  Id. —  ID. —  Is. —  ID. —  Id. —  Jubisdiction  —  Codbts. — Courts  of  Equity 
In  tfali  State  haye  jarlsdictioD,  derlyed  from  the  English  common  law,  inde- 
pendent of  the  Statute  of  Elizabeth,  to  eBtabllsh  and  enforce  charities,  when 
trustees  competent  to  take  the  legal  estate  are  named,  and  the  class  to  be 
benefited,  and  the  IndlTlduals  to  be  designated  bj  the  trustees,  are  capable 
of  ascertainment. —  Id, 

12.  Id. —  Id. —  Id. — ^Id. — Id. — Id. — Id. —  Constbuctxon  ov   Cokstitdtion  — Bko- 

LI8H  Common  Law  —  Difinitioit. —  The  Statute  of  Elisabeth  has  neither 
been  adopted  nor  In  terms  repealed  by  the  Legtslature  of  this  State. 
The  system  of  procedure  provided  In  It  la  totally  inapplicable  to  our 
aodal  or  political  condition,  but  the  English  Court  of  Chancery  has  long 
abandoned  the  machinery  of  that  Statute,  and  a  jurisdiction  as  to  the 
remedy  has  been  established  Independent  of,  and.  In  a  certain  sense,  with- 
out reference  to  the  Statute.  This  equity  jurisdiction  had  been  established 
many  years  before  the  adoption  of  the  Constitution,  and  it  would  seem  thuc 
the  jurisdiction  of  our  Courts  of  Equity  Is  to  be  tested  by  reference  to 
the  jurisdiction  actually  exercised  by  the  Court  of  Chancery  In  England 
when  our  Constitution  was  adopted,  except  so  far  as  the  employment  of 
such  jurisdiction  may  conflict  with  provisions  of  the  present  Constitution, 
or  with  the  Constitution  of  the  United  States,  or  is  inapplicable  —  the 
genius  of  our  institutions  being  considered.  Therefore  even  if  the  Court 
of  Chancery  in  England  were  limited  to  the  enforcement  as  charities  of 
trusts  for  such  purposes  as  are  enumerated  in  the  Statute  of  Elizabeth, 
the  Court  of  Equity  In  California  would  possess  as  ample  judicial  power 
with  respect  to  such  charities  as  the  English  Chancery,  except  where  re- 
stricted by  the  Constitution. —  Id, 

Iv.  Id. —  Id- —  Id. —  Id. —  Id. —  Id* —  CRaanr  —  BnmBTOLaifT  —  DBniriTioif  — 
liAXiMS. —  In  England  the  word  **  oharitif  "  has  acquired  a  settled  technical 
meaning  by  reference  to  the  objects  enumerated  in  the  preamble  of  the 
Statute  of  Elisabeth  —  a  meaning  less  extended  than  that  accorded  to 
"  benevolent "  and  other  words  of  similar  import ;  and  a  devise  or  bequest. 
If  for  "  eharity  *'  generally.  Is  held  valid,  but  if  for  benevolent  or  other 
similar  objects  it  Is  held  void ;  and  so  also  it  is  held  void  if  for  charitable 
purposes,  and  also  for  purposes  of  an  Indefinite  character  which  are  not 
charitable,  as  if,  for  Instance,  a  bequest  is  made  for  such  charitable  or 
other  purposes  as  the  trustee  shall  think  fit.  But  where  the  word  used 
Is  limited  by  being  assoclsted  with  other  words  more  clearly  pointing  to 
a  strictly  charitable  disposition  of  the  fund,  it  would  seem  that  the  prin- 
ciple does  not  apply.  Therefore,  a  trust  in  favor  of  *'  human  henefUnemne  " 
and  *' charity  "  may  be  valid  In  view  of  the  context. —  /d. 

14.  Id. — Id. — Id. — Id. — ^Id. — Id. — Ct  Pass — Pbbbogativs. — ^There  Is  a  dlstlne- 
tlon  between  the  cy  pres  as  a  prerogative  and  as  a  judicial  power,  and  in 
the  general  devolution  upon  the  Courts  of  this  State  of  all  judicial  power 
with  respect  to  charities  is  Included  the  power  of  cy  pree,  so  far  as  the 
same  may  be  employed  in  directing  trustees  named  in  a  will  or  deed  to 
carry  Into  effect  the  general,  lawful,  and  charitable  intent  when  the  par- 
tlcnlar  scheme  is  Impracticable  or  has  become  unlawful ;  and  it  Is  Imma- 
tprlnl  how  uncertain.  Indefinite,  and  vague  are  the  cestui^  que  tru8tent  or 
final   beneficinrle's,  provided  a  general,  lawful,  and  charitable  intent  Is  ap- 
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parent,  and  there  ia  a  legal  mode  of  rendering  the  beneflclarj  certain  hf 
means  of  trustees. —  Id, 
16.  Id. —  Id. —  Id. —  Id. —  Id. —  Id. —  Cokstbuction  of  WiUi  ob  Dbed. —  Tha 
courts  look  with  favor  apon  all  attempted  charitable  donations,  and  will 
endeavor  to  carry  them  Into  effect  U  It  can  be  done  consistently  with  the 
rules  of  law. —  Id, 

16.  Id.— Id.--Id.--Id.— Id.— Under  i  1313  of  the  Civil  Code,  one  third  of  a  tw- 
Utor's  "  dittributahle  a—eU"  (that  Is,  one  third  of  the  estate  after  pay- 
ment of  debts,  etc.)  may  be  devised  or  bequeathed  to  charitable  uses.-— /d. 

17.  Id. — Id. — Id. — Id. — Id. — JuBiSDicnoir  ov  Pbobatb  Coubt. — Under  oar  sys- 
tem It  Is  the  necessary  province  of  a  Probate  'Court  to  Inquire  and  determine 
whether  a  valid  trust  has  been  created.  The  mode  of  administering,  the 
power  to  regulate  and  direct  its  subsequent  administration,  is  quite  separate 
and  distinct  from  a  question  of  whether  a  legal  trust  has  been  expressed. 
Id. 

18.  Id. — Id. — Id. — Id. — Id. — Id. — Held,  accordingly  —  upon  an  appeal  from  an 
order  of  distribution  assigning  to  the  trustees  named  in  the  will  of 
the  testator  the  property  devised  to  them  —  that  the  bequest  set  out 
In  the  opinion  of  the  Court  was  valid,  subject  to  the  limitation  that 
It  should  Dot  exceed  one  third  of  the  distributable  asseU  of  the  tes- 
tator: and  that  if  the  Probate  Court  had  not  the  machinery  for  ascer- 
taining tliese  values.  It  might  distribute  the  property  to  the  trustees,  to 
hold  the  legal  title  to  an  undivided  interest  in  the  property  equal  to  one 
third  of  the  distributable  assets,  and  the  remainder,  if  any.  In  trust  for 
heir.—  /d. 


UNDBRTAKIXG  ON  APPEAL. 
1.  Undbrtakino  on  appeal — JosTiCB's  CouBT. — On  appeal  from  a  Judgment 
in  a  Justice's  Court,  one  of  the  conditions  of  the  undertaking  was,  that 
the  appellant  would  pay  all  costs  recovered  against  him  In  the  appellattt 
court. 
Held,  That  neither  the  circumstance  that  the  amount  of  the  bond  was  more 
than  one  hundred  dollars,  nor  the  circumstance  that  It  was  insufllcient  in 
amount  to  operate  a  stay  of  execution,  rendered  the  appeal  IneffectaaL 
— Ward  ▼.  The  Superior  Court  of  Marin  Oountp,  619. 

UNDERTAKING  TO  RELEASE  ATTACHMENT. 
1.  Undertaking  to  Release  Attached  Pbopbbtt  —  Bbbacr  ©»  Umdbbtax- 
1^0. —  The  condition  of  the  undertaking  given  under  I  565  Code  of  Civil 
Procedure  to  release  attached  property,  requires  the  property  to  be  re- 
delivered,  or  Its  value  paid  upon  a  Judgment  for  the  plaintiff;  and  the 
terms  of  the  undertaking  are  not  complied  with  by  an  offer  to  return  or 
by  a  retnm  of  a  portion  of  the  property  attached. —  MeiroiHeh  ▼,  Jovovieh, 
841. 

X  Id. Td. —  MBAstrBB  or  Dakagbs  —  Contlict  or  Bvidbncb. —  In  an  action 

for  breach  of  such  an  undertaking,  in  which  it  appeared  that  a  portion 
of  the  attached  property  was  levied  npoo  and  lold  hf  the  sheriff  under 
an  execution  upon  the  Judgment: 
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UNDBRTAKINO  TO  RELBASB  ATTACHMENT  (Contf lined). 
Heid,  thtit  the  measure  of  damages  was  the  fall  Talue  of  the  property  at- 
tached less  the  amount  of  the  proceeds  of  the  sale^ — 14. 

UNDUB  INFLUBNCB.     See  Will*  1. 

UNBBCORDBD  DBBD,  NOTICE  OF.     See  Tbust. 

VENDOR  AND  VBNDBB.     See  Pendbnct  of  Fobxo  Action;  Spbciiic  Paa- 
rOBMAMCB,   8,   4,   5. 

▼BRDICT.     See  FoaMiB  AoJUDiCAnoxi,  1. 

▼BRIFICATION.     See  ATTOBSfn,  Rbmotal  ov. 

VIBW  OF  PRBinSBS.     See  BLiCTXoir,  Gontbst  of,  6L 

▼lONBTTE.     See  BuBcnoN,  Gokthit  of. 

yOTBR,  QUALIFICATION  OF.    See  BLBcnov,  COntmt  of,  8. 

WAIVBR  OF  DEMURRER.     See  Dsiidbbfb,  4. 

WAIVER  OF  NOTICE  OF  OVERRULING  DEMURRER.     See  Dbmubbbb,  8. 

WAIVBR  OF  SERVICE  OF  CROSS-COMPLAINT.     See  Fobbclosob^  1. 

WARRANTY.     See  Insubanci^  1,  8. 

WATERCOURSE.     See  Chanob  of  Bxd  of  Ritbb. 

WATER  RIGHTS. 

1.  Water  Rights — Prbscbiption — ^Los  Anoblbs  Bifib. — In  an  action  against 
the  City  of  Los  Angeles,  for  catting  off  the  water  of  the  Los  Angeles 
River  from  the  plalntllTs  ditch,  the  Court  found  that  erer  since  the 
foundation  of  the  pueblo  of  Los  Angeles,  In  1781,  the  pueblo  and  Its 
successor,  the  city,  had  at  all  times  exercised  the  control  of,  and  claimed 
the  exclusive  right  to  use  all  the  water  of  the  said  river;  that  this  right 
had  been  duly  recognized,  acknowledged,  and  allowed  by  the  owners  of  the 
land  at  the  source  and  bordering  on  said  river  —  Including  the  grantors  of 
the  plaintiffs  —  and  that  the  use  of  the  water  by  the  plaintiff's  grantors 
commenced  by  permission  and  under  consent  of  the  municipal  authorities 
of  the  pueblo,  and  continued  with  such  permission  and  consent,  and  not 
adversely,  nor  claimed  as  of  right,  until  within  the  Isst  three  yesrs,  and 
thereupon  judgment  was  entered  for  the  plaintiffs.  Held,  that  Judg- 
ment should  have  been  for  the  defendant  on  the  findings. — FeUm  v.  The 
City  of  Lot  Anoel€8,  73. 

8.  Watxb  Rights  undeh  Act  of  Congbbss  of  Jolt  26,  1866 — Basbmbnt — 

Pbbscbiption  —  Pre-emption  —  Patent. —  In  an  action  to  recover  damages 

for  alleged  Injury   to  plaintiff's  lands  caused  by  the  flooding  of  them  by 

respondent's    reservoir,    and    for    an    Injunction,    the    plaintiff's    evidence 

Vou  LVIII-— 46. 
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•bowed  tbat  he  Kttled,  m  a  pre-«mptor,  apon  a  tract  of  Government  land. 
Indadlnir  the  locne  im  quo,  and  on  F^mary  27th.  1871,  duly  flled  his 
declaratory  etatement,  and  in  1877  proved  up  and  paid  for  the  land,  and  on 
January  28d,  1870,  received  hie  patent  The  reservoir  of  defendant  was 
eonetracted  after  the  filing  of  the  plalBtUTi  declaratory  statement  in  the 
year  1871. 
JTfld.*  The  eighty  acres  claimed  tqr  the  plaintiff  were  public  lands  of  the 
United  States  until  he  proved  up  his  claim  and  paid  for  the  land  in  1877 ; 
and  under  the  Act  of  Congress  of  Jnly  26th,  1866,  entitied  *' An  Act 
granting  the  right  of  way  to  ditch  and  canal  owners,'*  etc  and  the  amend- 
atory Act  of  July  9th,  1870,  the  defendant  acqolred  the  right  to  constract 
and  use  its  reservoir  on  the  public  landa  This  right  was  saved  and 
excepted  in  the  patent  issued  to  the  plaintiff;  and  a  nonsuit  was  proi^erly 
granted. —  Farleif  v.  Spring  YMeif  MimH/ng  and  Irrigatlnff  OompoMf,  142. 

S.   WATnt     RlOHT  —  MOBTOAOn — iMPaOVnMBNTa     OF     MOBTOAOBD     PanMISKS  — 

APPUiTUfANcaa. —  O.,  being  the  owner  of  certain  mining  claims  known 
as  the  **  Kelly  ft  Go.  Claims,**  and  of  certain  ditches  and  water  rights 
appurtenant,  mortgaged  the  same  to  the  defendants.  At  the  data  of  the 
mortgage,  6.  owned  a  ditch  known  as  the  '*  Kelly  Ditch,'*  by  which  the 
waters  of  Ganener  Creek  were  conducted  to  his  land,  but  he  afterwards 
constructed  a  new  ditch  on  a  higher  level,  and  also  a  reservoir  on  bin  claim, 
to  be  used  in  connection  therewith,  and  abandoned  the  old  ditch  and  suf- 
fered It  to  fall  out  of  repair.  Afterwards  he  conveyed  to  the  plaintiff  his 
claime  —  with  an  adjoining  one  that  he  had  purchased  —  together  with  the 
new  ditch  and  all  water  rights  appurtenant:  the  deed  providing  that  the 
conveyance  was  made  subject  to  the  mortgage  of  Q.  to  the  defendanta. 
The  defendants  subsequently  purchased  the  mortgaged  premises  at  the 
foreclosure  sale  In  an  action  brought  against  G.  and  the  plaintiff  to 
foreclose  the  mortgage.  In  an  action  by  the  plaintiff  to  quiet  its  title  to 
the  new  ditch  and  reservoir,  and  the  water  rights  used  and  connected  with 
the  same: 
Held:  The  construction  of  the  new  ditch  and  reservoir  was  for  the  purpose 
of  employing  to  better  advantage  the  use  of  the  water  rights  covered  tqr  the 
mortgage,  and  they  passed  by  the  foreclosure  sale  to  the  d«f endant— JTii*- 
^orion  Hia  Oravel  Mining  Oq.  ▼.  JCoset,  168. 
See  Diraasioir  or  Watu. 

WAT.    See  Right  or  Wat. 

WnK,  DEFINITION  OF.    See  Swaxr  AHD  Otsbflowid  LaicD,  S. 

WILL. 

L  COIfTSST   OF   Will— BfiBHTlI.   Capacxtt  —  COMFBraWCT  —  SI0!IAT1TB«  —  At- 
TWTATXOlf  —  PUBUCATXOV  —  UlfDDS    IHFLUBNCS  —  CONFLICT    OF    BflllWIUB. 

The  evidence  upon  the  contest  of  a  will  held  to  be  conflicting  upon  the 

above  points.—  JTsfef «  of  MeOortp,  deoeaoed,  886. 
X  Id. —  BviDBWCB. —  Upon  an  appeal  from  an  order  afllrmlng  the  validity  of  a 
will.  It  appeared  from  the  bill  of  exceptions  that  only  one  of  Che  sabeerlb- 
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WILL  (CoBtloued). 

lag  wItnetsM  wm  called  to  pcore  tlM  exteutimk  of  th»  will,  bat  thoro  was 
BO  ■pedfleatloii  of  orror  upon  this  point  and  lo  far  aa  tlio  tranoeript 
■bowed,  no  point  waa  made  at  the  trial  In  regard  to  It. 

Held,  That  It  waa  too  late  to  make  the  <rt>jeetlon  here  fOr  the  first  time. —  Id. 
8.  Con aTBUcnoir  of  Will  —  BaQunan  —  Idbx  Sonans  —  Mzbtaks  ih  Braur 
iNO  —  Pbo  Rata  —  DmNiTioxf. —  A  testator  boaneathed  to  three  eltters, 
Of  the  full  blood*  one  hundred  thousand  dollars  each*  and  to  two  slaters 
of  the  half  blood,  fifty  thoosand  dollars  each,  and  to  a  tmstee  In  tmst 
for  three  children  of  a  deceased  sister  of  the  foil  blood  one  hundred  and 
fifty  •thonsand  dollars,  and  after  other  beqaests,  beaneathed  the  residue 
of  his  estate  to  be  dlTlded  pro  rata  between  his  sisters  and  the  children  of 
his  deceased  sister  above  mentioned  (naming  them). 

BOd,  That  the  words  "  pro  rata "  were  erldently  Intended  to  be  "  pro  rata;" 
and  Implied  that  the  distribution  was  to  be  made  In  accordance  with  some 
rate  prevlonsly  Indicated;  that  the  snms  mentioned  In  the  first  beqaests 
famished  the  rate  or  proportion  referred  to,  and  that  the  resldoum  should 
be  distributed  between  the  several  legatees  therein  named  In  the  proportion 
existing  between  special  bequests  to  them. —  Aoeenberp  ▼.  Fnmh,  887. 

4.  Id. —  RuuBS  of  Gonstbuction. —  Certain  rules  of  construction  referred  tow— 
Id. 

5.  iDb —  PaxcKDnfTS. —  Bzcept  for  the  establishment  of  general  prlndpleo  Tsry 
little  aid  can  be  procured  from  adjudged  cases  In  the  construction  of  wIUsl 
It  seldom  happens  that  two  cases  can  be  found  precisely  alike. —  Id, 

See  CoNSTxucTxoir  of  Will;  Oloqbaphzc  Will;  Pown  to  Bmim 
WITNUS.    Bee  BZFnr,  1,  S;  BaPUTATioa. 
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